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MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  JUIKE  le,  1908. 


The  judiciary  department  of  the  State  of  Ulinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  the  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate 
Courts. 

(1)  THE  SUPKEME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years^  one  from  each  of  the  seven  aistricts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  n-and  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

BEPOBTER. 

Isaac  N.  Phillifs Bloomington. 

JUSTICES. 

First  District— CAsaOhL  C.  BOGOS Fairfield. 

Second  District— J aues  B.  Ricks Taylorville. 

nUrd  District— 3 AOQH  W.  Wilkin Danville. 

Fourth  District— GxjY  C.  Scott Aledo. 

Fifth  District— JoHii  P.  Hand Cambridge. 

Sixth  District— J jLtAiss  H.  Cartwrioht Oregon. 

Seventh  District— Besh J Amii  D.  li(AdRUDER Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
Th'3  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  uQt  served  as  Cnief  Justice 
within  six  years  last  past.  Mr.  Justice  Hand  is  the  present  Chief 
Justice. 

CLEBK. 

Chbistopheb  Mambb,  168Throop  St.,  Chicaga 

IJBBABIAN. 

Ralph  H.  Wilkin,  Robinson, 
(iii) 
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(2)  APPELLATE  COUKTS. 


These  CourtB  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

BEPOBTEB. 

Mabtin  L.  Nbwell. Springfield. 

FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clebk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Fabun  Q.  Ball,  Presiding  Justice,  Ashland  Block,  Chicaga 
Fbancib  Adams.  Justi.ce,  Ashland  Block,  Chicago. 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicago. 


BKANCH  APPELLATE  COUKT.* 


FIRST  DISTRICT. 

Henby  V.  Fbeemak,  Justice,  Ashland  Block,  Chicago. 
Henby  M.  Shbpabd,  Justice,  Ashland  Block,  Chicago. 
Fbank  Bakeb,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continxted.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
CLEBK—Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Justice,  Joliet. 
William  M.  Fabmeb,  Justice,  Vandalia. 
Alonzo  K  Vickebs,  Justice,  Vienna. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  Uie  third  Tuesdays 

in  May  and  5rovember. 
Clerk.— W,  C.  Hippard,  TSpringfield. 

Geobqe  W.  Bbown,  Justice,  Wheaton. 
Jambs  S.  Baume,  Justice,  Galena. 
Leslie  D.  Putebbauqh,  Justice,  Peoria. 

*  This  oonrt  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  desi^ated  and  assifrnod  by  the  Supreme  Court 
nmler  the  proviations  of  the  act  of  the  General  Assembly,  approved  June  &  18J7. 
Hfird's  Statute,  1«U7.  508,  Laws  of  1897, 185.  *J.    vv  ^  o^  . 


Circuit  Courts. 


FOURTH  DISTRICT. 

Comxx>Bed  of  tiie  Sofuthem  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  me  fourth  Tues- 
days in  February  and  August. 
Clebk— Albert  C.  Millspaugh,  Mount  Vernon. 

James  A.  CREiaHTOX,  Justice,  Springfield. 
Harky  Hiobee,  Justice,  Pittsfield. 
CoLOSTiN  D.  Myers,  Justice,  Bloomington, 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

First  Cfircuit, — ^The  counties  of  Alexander,  Pulaski,  Maasac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph   P.  Robarts,  Cairo. 
Alonzo  K.  ViCKERS,  Vienna. 
Warben  W.  Duncan,  Marion. 

Second  Circuit.— The  counties  of  Hardin^  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newun,  Robinson. 
Prince  A.  Pearce,  Carmi. 
Jacob  R.  Creighton,  Fairfield. 
Third  Circuit. —The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES.^ 

Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Cfircuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit,— The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Jambs  W.  Craig,  Mattoon. 
E.  R.  K  KiMBROUGH,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit,— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma< 
uon,  DeWitt  and  Piatt. 

JUDGES. 

William  G.  Cochran.  Sullivan. 
Solon  Philbrice,  Champaign. 
WiLLLkM  C.  Johns,  Decatur. 
_____ 
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Seventh   Circuit— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  Carlinvilla 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  Citj» 
Albert  Akers,  Quincy. 

Ninth  Circuit,— 'The  counties  of  Knox,  Warren,  Henderson,  Hanoock, 
McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galeeburg. 
John  A.  Gray,  Canton. 
Robert  J.  Grier,  Monmouth. 

Tenth  Circuit,— The  counties  of  Peoria,  Biarshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  GREEN^J'ekin. 
Nicholas  £.  Worthington,  Peoria. 

Eleventh  Circuit,— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moppett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCB    DiBELL,    Joliet 

Robert  W.  Hilscher,  Watseka. 
Charles  B.  Garnsey,  Joliet 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSaile  and  Grundy. 

judges. 
Charles  Blanchard,  Ottawa. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

judges. 
Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  £.  Hk^rd,  Freeport. 
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Sixteenth  Circui/.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  B.  Willis,  El^n. 
Charles  A.  Bishop,  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lakel 

JUDGES. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly.  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  Tlie  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlciOy  of  the  Criminal  Court 

CIRCUIT  COURT. 

Clerk — John  A.  Cooke,  County  Building,  (]?hicago. 

judges. 

Murray  F.  Tuley,  John  Gibbons, 

Richard  S.  Tuthill.  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honore, 

Frank  Baker,  George  Kersten, 

Francis  Adams,  Julian  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Edward  F.  Dunne,  Charles  M.  Walker. 

superior  court. 

Clerk — John  A.  Linn,  County  Building,  Cliicago. 

judges. 

Joseph  E,  Gary,  Henry  V.  Freeman, 

Henry  M.  Shepard,  Farun  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

Philip  Stein,  Jesse  Holdom, 

Jonas  Hutchinson,  M  vrcus  Kavaxaoh. 

Arthur  H.  Chetlain,  Willard  M.  McEwen. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  K  Ry.  Co.,  Ul  IlL  4»7.)» 

THE  CITY  COURT  OF  ALTON. 
Alxxaitder  W.  Hqpb,  Judge.        Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Hkaly,  Judge.  Frank  W.  Grebnaway,  Clerk. 

THE  CITY  COURT  OF  CANTON.  / 
P.  W.  Qallaohbr,  Judge.  Harry  C.  Moran,  Qerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUia 
W.  J.  N.  MoYERS,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
PaXtl  McWiluams,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Lapsley  C.  Henly,  Judge.  Thomas  M.  Lytle,  Clerk. 

*Tbe  act  in  relation  to  courts  of  record  in  cities.  Par.  240  of  Ch.  37,  Hurd^s  R.  S., 
1899,  gives  city  courts  jurisdiction  in  probate  matters.  MoKinstrj  ▼.  Elliott,  89  IlL 
App.  599. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane.  La  Salle,  Peoria.  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1881,  720 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Charles  B.  McCroby Adams Quincy. 

William  S.  Dewey xilexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf,  Jb Boone Belvidere. 

S.  A.  Hubbard Brown    Mt.  Sterling. 

Joe  a.  Davis Bureau Princeton. 

F.  I.  Bezaluon Calhoun Hardin. 

Alva  F.  Wingebt Carroll Mt.  Carroll. 

Darius  N.  Walker , . . .  Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

James  H.  Forrester Christian Taylorville. 

Everett  Connrlly Clark Marshall. 

John  R.  Bonney Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  Coprr Coles Charleston. 

Orrin  N.  Carter Cook Chicago, 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

Ausby  L.  Lowe Crawford Robinson. 

Stephen  B.  Kariden Cumberland Tpledo. 

William  L.  Pond DeKalb Sycamore, 

LoTT  R.  Hbrrick DeWitt Clinton. 

William  W.  Reeves Douglas Tuscola. 

Linus  C.  Ruth DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris, 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Beverly  W.  Henry Fayette. Vandalia. 

H.  H.  Kerr. Ford Paxton. 

James  Mooneyham Franklin Benton. 

W.  Scott  Edwards Fulton Lewistown. 

Marsh  Wiseheart Gallatin Shawneetown. 

David  F.  King Qreene Carrollton. 

George  W.  Huston Grundy Jlorris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

John  W.  Williams Hancock Carthage. 

Marcelles  L.  Tver Hardin Elizabethtown. 

Raus  Cooper Henderson Oquawka. 

T.  H.  Chksley Henry Cambridge. 

Frank  Harry Iroquois Watsefca. 

WiLLARD  F.  Ellis Jackson Murphysboro. 

I.  D.  Shamhart Jasper ,  Newton. 

Conrad  Schul Jefferson Mt.  Vernon. 

Charles  S.  White Jersey Jerseyville. 

WiLUAM  RiPPiN Jo  Daviess  . , .  ^ Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

John  H.  Wiluams.  Pro.  J Kane Geneva. 

Arthur  W.  Dbsblm Kankakee Kankakee. 

Wiluam  Hill Kendall Yorkville. 

J.  D.  Welsh Knox Galesburg. 


County  and  Probate  Courts. 


JUDGES.  COUNTIES.  COUNTY  SEATS. 

DeWitt  L.  Jones Lake Waukegan. 

William  H.  Hinebauqh LaSalle Ottawa. 

Albert  T.  Lakdik.  Pro.  J. . . .  LaSalle  . . . .' Ottawa. 

Jasper  D.  Maddinq Lawrence Lawrencevillo. 

Robert  H.  Soutt Lee Dixon. 

Charles  F.  H.  Carrithebs.  .  Livingston Pontiac. 

Donald  McCormick Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

John  B.  Vaughn Macoupin Carlinville. 

John  F.  Hillskotter Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

Jamks  a.  McComas Mason Havana. 

L.  P.  Oakbs Massac Metropolis. 

WiLUAM  J.  Franklin McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

RoLLAND  A.  Russell McLean Bloomington. 

Qeorge  B.  Watkins Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRAY Montgomeiy Hilisboro. 

Charles  A.  Barnes. Morgan Jacksonvilla 

E.  D,  HuTcnixSi>N Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Wilbert  I.  JSlemmons Pporiii    Peoria. 

Mark  M.  Bassktt,  Pro.  J Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  T.  Bradburn Pike Pittsfield.  ' 

Wiluam  a.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

Henry  C.  Milij$ Putnam Hennepin. 

S.  LovEJOY  Taylor. Randolph Chester. 

John  A.  MacNeil Richland Olney. 

Elwin  E.  Paumenter Rock  Ishmd Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield. 

William  H.  Colby,  Pro.  J. . .  Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Rigiiter Shelby Shelbyville. 

Bradford  F.  Thompson Stark Toulon. 

John  B.  Hay St.  Clair Belleville. 

Frank  Perrin,  Pro.  J St.  Clair Belleville. 

A.  J.  Clarity Stephenson Freeport. 

Jesse  Black,  Jr Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesbora 

S.  Murray  Clauk Vermilion Danville. 
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P.  L,  Eessler  t.  Johq  H.  Kedzie, 

1.  Presumptions — As  to  Knowledge  of  the  Lato.^A  party  is  conclu- 
sively presumed  to  have  knowledjjje  of  the  law. 

2.  Foreign  Statutes— W't/Z  Not  he  Enforced  When  Demands  of  the 
State  Have  Been  Satisfied. --The  courts  of  this  state  will  not  enforce  the 
revenue  laws  of  another  state,  where  the  demands  of  that  state  have 
been  satisfied. 

Assumpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  February 
13,  1903. 

Statement. — From  the  record  it  appears  that  December 
1,  1893,  Eunice  C.  Covert  and  her  husband  borrowed  from 
the  defendant  in  error,  John  H.  Kedzie,  |1,500  on  their 
note  of  even  date,  payable  one  year  thereafter,  with  interest 
at  eight  per  cent  per  annum  and  secured  by  a  mortgage  to 
the  defendant  upon  land  owned  by  them  in  San  Diego 
county,  California;  that  said  mortgagors  conveyed  said 
property  to  plaintiff  in  error  October  15,  1894,  for  $6,000, 
the  plaintiff  in  error  assuming  and  agreeing  to  pay  said 
note  and  mortgage  indebtedness:  that  said  indebtedness 
was  not  paid  when  due  and  allowed  to  ruxi  without  special 
agreement  for  extension,  payments  having  been  made  until 
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about  March  24,  1898,  when  the  balance  due  on  the  mort- 
gage indebtedness  was  paid  by  Kessler  to  Kedzie  and  the 
mortgage  released.  At  the  time  of  the  giving  of  this  mort- 
gage and  until  its  payment  there  was  in  existence  a  Cali- 
fornia statute  which  provided: 

"  Land  and  improvements  thereon  shall  be  separately 
assessed.  *  *  *  A  mortgage  or  other  obligation  by 
which  a  debt  is  secured  shall,  for  the  purposes  of  assessment 
and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby.  *  *  *  In  case  of  debt  so 
securedi^  the  value  of  the  property  so  affected  by  such  mort- 
gage *  *  *  or  obligation,  less  the  value  of  such  secu- 
rity, shall  be  assessed  to  the  owner  of  the  property,  and  the 
value  of  such  security  shall  be  assessed  and  taxed  to  the 
owner  thereof,  in  the  county,  city  or  district  in  which  the 
property  affected  thereby  is  situated.  The  taxes  so  levied 
shall  be  a  lien  upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  security;  if  paid  by  the  owner 
of  such  security,  the  tax  so  levied  upon  the  property  affected 
thereby  shall  become  a  part  of  the  debt  so  secured.  If  the 
owner  of  the  property  shall  pay  the  tax  so  levied  on  such 
security,  it  shall  constitute  a  payment  thereon,  and  to  the 
extent  of  such  payment,  a  full  discharge  thereof." 

It  further  appears  from  the  record  that  there  was  assessed 
upon  the  interest  in  said  land  secured  by  the  said  niortgage 
for  state  and  county  taxes  of  the  county  ofSan  Diego  and 
State  of  California,  for  the  year  1895,  $15.80;  for  the  year 
1896,  $16.30;  for  the  year  1897,  $16.37;  and  that  the  mort- 
gage interest  for  these  years  was  assessed  to  said  Kedzie 
and  the  taxes  therefor  levied  and  the  property  sold  for  non- 
payment thereof;  that  Kesslerat  the  time  of  paying  the 
balance  of  said  mortgage  to  said  Kedzie  did  not  know  that 
sjjiid  taxes  wore  unpaid. 

BuLKLEY,  Gray  &  More,  attorneys  for  plaintiff  in  error. 

Henry  C.  Beftler,  attorney  for  defendant  in  error. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  plaintiff  in  error  to  recover 
moneys  paid  by  Kim  for  taxes  assessed  to  the  defendant  in 
error  as  mortgagee  upon  his  interest  in  the  property  secured 


Chicagp— First  District — A*  D.  1903.  3 

Kessler  v.  Kedzie. 

by  his  said  mortfjage.  The  Coverts  sold  the  land  in  ques- 
tion, situated  in  California,  to  the  plaintiff  in  error,  P.  L. 
Kessler,  who  assumed  and  agreed  to  pay  to  said  Kedzie  the 
mortgage  indebtedness,  then  a  lien  upon  said  land.  It  was 
stipulated  in  the  mortgage  thereby  assumed  that  out  of  the 
proceeds  of  sale,  if  said  mortgage  be  foreclosed,  there  wijl 
be  paid  all  moneys  advanced  for  '^  taxes,  assessments  and 
other  liens."  Kessler  did  not,  however,  pay  the  notes  and 
mortgage  to  Kedzie  according  to  their  tenor  and  terms 
when  due,  but  obtained  the  forebearance  of  'said  Kedzie 
during  the  years  when  the  taxes  here  claimed  for  accrued, 
and  finally  paid  said  indebtedness  about  four  years  after  its 
maturity  and  after  his  undertaking  to  pay  the  same. 

It  may  fairly  be  assumed  that  Kessler,  as  owner  of  the 
property,  paid  at  least  his  portion  of  the  taxes  assessed 
against  said  real  estate  from  year  to  year,  and  had  most 
excellent  opportunity-  to  learn  and  ought  to  have  learned 
that  Kedzie  had  paid  no  part  of  the  taxes  assessed  against 
any  portion  of  said  real  estate.  Kessler  knew  or  ought  to 
have  known  that  the  mortgage  which  he  had  assumed 
stipulated  that  all  taxes  advanced  by  said  Kedzie,  the 
mortgagee,  were  to  be  paid  out  of  the  proceeds  of  said 
property,  if  it  became  necessary  to  sell  the  same. 

The  California  statute  provided  that  the  owner  might 
pay  the  entire  tax  and  that  the  payment  thus  made  should 
constitute  a  payment  to  apply  on  the  mortgage.  Kessler 
is  presumed  to  have  known  the  law  and  to  have  known  of 
this  stringent  provision  of  the  statute  to  enforce  the  pay- 
ment of  taxes,  and  that  thereby  the  legislature  had  attempted 
to  place  the  power  in  his  hands  to  compel  the  payment  by 
Kedzie  of  a  portion  of  the  taxes.  However,  Kessler  failed 
to  make  use  of  the  knowledge  of  the  law  which  he  is  con- 
clusively presumed  to  have  had,  and  according  to  his  own 
claim  failed  to  exercise  diligence  sufficient  to  learn,  before 
he  paid  Kedzie  in  full,  that  Kedzie  had  not  paid  the  said 
taxes.  It  is  further  to  be  noted  that  the  parties  to  the 
mortgage  indebtedness,  both  mortgagors  and  mortgagee, 
were,  at  the  time  of  making  the  said  notes  and  mortgage. 
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residents  of  the  State  of  Illinois,  and  it  is  evident  that  the 
contract  was  made  and  the  entire  transaction  took  place 
under  the  laws  of  the  State  of  Illinois,  and  that  the  mort- 
gage on  land  in  California  secaring  the  indebtedness  was 
but  an  incident  and  not  a  factor  to'  determine  the  amount 
of  the  indebtedness,  nor  any  other  essential  element  thereof. 
It  can  not  be  consistently  claimed  that  if  the  taxing  power 
of  the  State  of  California  bad  imposed  a  tax  upon  the 
mortgage  securities  in  the  land  equivalent  to  the  entire 
interest  eafned  and  a  portion  of  the  principal  that  the 
mortgagors  or  their  grantee,  Kessler,  could  have  paid  the 
mortgage  security  portion  of  the  tax  and  then  have  rightly 
insisted  upon  a  discharge  of  the  mortgage  indebtedness  to 
the  extent  of  the  taxes  thus  paid.  The  most  that  could 
reasonably  be  claimed  is  that  the  mortgage  indebtedness,  so 
far  as  it  affected  the  property,  would  be  held  to  be  dis- 
charged to  the  extent  of  the  taxes  paid  by  the  owner,  but 
assessed  against  the  mortgage  security  part  of  the  real  estate. 
The  statute  reads :  "  If  the  owner  of  the  property  shall 
pay  the  tax  so  levied  on  such  security  it  shall  constitute 
a  payment  thereon^  and  to  the  extent  of  such  paj^ment  a 
full  discharge  thereof."  It  may  reasonably  be  held  under 
this  language  that  the  payment  of  taxes  will  to  that  extent 
discharge  and  release  the  land  from  the  lien  of  such  mort- 
gage, but  not  pay  the  notes.  In  the  case  of  Blythe  v. 
Luning,  14  Fed.  Rep.  281,  relied  upon  by  counsel  for  plaint- 
iff in  error,  it  appears  that  the  mortgagor  paid  the  mort- 
gagee the  entire  indebtedness,  but  at  the  time  insisted  that 
the  mortgagee  should  pay  the  tax.  Afterward  the  mort- 
gagee declined  to  pay  it  and  the  mortgagor,  being  unable 
to  use  his  property,. owing  to  the  lien,  was  compelled  to 
pay  the  taxes,  and  so  his  payment  was  held  to  be  involun- 
tary, and  wrongfully  imposed  by  the  mortgagee.  In  the 
case  at  bar  Kessler  did  not  pay  Kedzie  under  protest,  but 
according  to  his  own  claim,  under  negligence  and  mistake 
which  was  not  mutual,  but  entirely  his  own.  In  San 
Gabriel  V.  L.  &  W.  Co.  y.  Witner,  96'^Cal.  623,  it  was  held 
that  where  the  plaintiff,  either  by  compulsion  of  the  law  or 
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to  relieve  himself  from  liability,  or  to  save  himself  from 
damage,  has  paid  money,  not  officiously,  which  the  defend- 
ant oaght  to  have  paid,  assumpsit  will  lie.  In  such  case 
the  law  implies  a  request  on  the  part  of  tile  defendant  and 
a  promise  to  repay.  But  the  record  before  us  and  the 
circumstances  of  the  case  fairly  raise  the  presumption  that 
the  plaintitf  in  error,  by  the  terms  both  of  the  warranty 
deed  and  mortgage,  agreed  to  pay  all  taxes  assessed  against 
said  property. 

It  would  appear  that  such  was  the  construction  placed 
upon  the  statute  by  the  parties  to  this  contract.  Kessler, 
knowing  his  privilege  under  the  California  statute  and  fail- 
ing to  exercise  reasonable  care  under  the  circumstances  to 
know  whether  the  non-resident,  Kedzie,  had  paid  any  por- 
tion of  the  taxes,  voluntarily  paid  the  mortgage  indebted- 
ness in  full,  without  demanding  any  rebate  for  taxes.  If 
he  did  not  know  that  Kedzie  had  not  paid  the  taxes,  it  is 
to  be  answered  that  he  ought  to  have  known,  and  that  his 
ignorance  and  negligence  lost  him  the  opportunity  appar- 
entl v-  given  by  the  statute  to  demand  a  release  from  Kedzie 
of  the  mortgage  upon  the  payment  thereof,  less  the  taxes 
assessed  against  the  mortgage  security. 

If  the  above  position  were  not  tenable,  we,  however, 
would  refuse  to  hold  that  the  amount  of  the  taxes  here 
sued  for  could  be  recovered  from  Kedzie,  upon  the  broad 
ground  that  the  courts  of  this  state  will  not  enforce  the  rev- 
enue laws  of  another  state,  where,  as  in  this  case,  the 
demands  of  the  state  have  been  fully  satisfied. 

It  appears  from  the  evidence  that  Kedzie  was  not  aware 
of  the  California  statute  relative  to  taxing  mortgages  and 
that  he  did  not  know  of  the  existence  of  the  taxes  here 
claimed  for,  and  that  no  demand  was  ever  made  upon  him 
for  their  payment  until  the  spring  of  1901,  many  years 
after  the  maturity  of  his  mortgage  and  about  three  years 
aft^r  its  discharge.  Under  the  revenue  laws  of  Illinois, 
"all  moneys,  credits,  bonds  and  all  other  personal  property 
owned  or  controlled  by  persons  residing  in  this  state  shall 
be  assessed  and  taxed.^'     Under  this  statute  the  mortgage 


Appellate  Courts  of  Illinois, 


Vol.  IOG.]         Bermudez  Asphalt  Saving  Co.  v.  Gibson. 

in  question  held  by  Mr.  Kedzie  was  assessed  and  he,  as  a 
resident  of  this  state  paid  the  taxes  thereon.  We  are  there- 
for© of  the  opinion  that  the  judgment  of  the  Circuit  Court 
in  this  case  should  be  affirmed. 


Bermudez  Asphalt  Paving  Co.  v.  James  A.  Gibson^  Adm'r. 

1.  Practice— CoZZaferaZ  Attcuik  upon  the  Judgment  of  a  Court  of 
Superior  and  General  Jurisdiction. — A  collateral  attack  cannot  be  suc- 
cessfully made  upon  the  judgment  of  a  court  of  superior  and  general 
jurisdiction  where  it  appears  from  the  record  of  the  judgment  that  the 
court  rendering  it  had  jurisdiction  of  the  subject-matter  thereof  and 
the  parties  thereto. 

Assumpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  P.  Vail,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  February  13, 
1903. 

William  J.  Donlin,  attorney  for  plaintiff  in  error. 
Paddock  &  Billings,  attorneys  for  defendant  in  error. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  of  assumpsit  brought  upon  a  judg- 
ment rendered  by  the  United  States  Circuit  Court  for  the 
Western  District  of  Missouri. 

The  defense  below  was  and  the  grounds  urged  for  a  rever- 
sal of  the  judgment  of  the  Circuit  Court  of  this  county  is 
an  attack  upon  the  validity  of  the  judgment  of  the  said 
United  States  Circuit  Court.  There  is  no  principle  of  law 
better  settled  than  that  a  collateral  attack  can  not  be 
successfully  made  upon  the  judgment  of  a  court  of  superior 
and  general  jurisdiction,  where  it  appears  from  the  record 
of  the  judgment  that  the  court  rendering  it  had  jurisdic- 
tion of  the  subject-matter  thereof  and  the  parties  thereto. 
Harris  v.  Lester,  80  111.  307;  Kern  v.  Strasberger,  71  III. 
303;  Cody  v.  Hough,  20  111.  43;  Porter  v.  Gile,  47  Vt.  620; 
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Morris  v.  Gentry,  89  N.  C.  248;  Paul  v.  Smith,  82  Ky.  451; 
Elliott  V.  Peirsol,  1st  Peters,  340. 

By  the  record  of  the  United  States  Circuit  Court  it 
appears  that  the  parties  to  the  judgment  by  it  rendered 
appeared  in  open  court  and  entered  into  an  arbitration 
agreement  and  stipulated  that  the  court  might  enter  judg- 
ment upon  the  award  made  in  such  arbitration  proceeding; 
that  thereafter  upon  notice  to  the  defendant  that  applica- 
tion would  be  made  for  judgment  upon  the  award  made 
under  such  arbitration  agreement,  the  United  States  Circuit 
Court  entered  judgment  in  pursuance  of  the  stipulation 
upon  the  award  made  by  the  arbitrators.  An  award  upon 
an  arbitration  proceeding  may  be  sued  upon  and  judgment 
thereon  obtained  in  any  court  of  superior  and  general  juris- 
diction. The  jurisdiction  to  render  a  money  judgment  in 
an  action  based  upon  an  award  is  not  special  or  statutory; 
while  the  method — practice  to  be  pursued  in  such  actions 
may  be.  The  judgment  under  consideration  is  for  money, 
not  for  the  taking  of  property  under  an  eminent  domain 
proceeding,  as  was  the  case  in  the  judgment  considered  in 
C.  &  N.  W.  Ey.  Co.  V.  Gait,  133  111.  657. 

Plaintiff  in  error  insists  that  the  United  States  Court  had 
not  jurisdiction  to  enter  judgment  upon  the  award,  because, 
among  other  things,  it  proceeded  to  enter  the  award  with- 
out trial  by  jury.  The  question  before  this  court  is  not 
whether  the  judgment  of  the  United  States  Circuit  Court 
is  regular  or  irregular,  or  whether  in  a  direct  proceeding  it 
might  or  might  not  be  set  aside  for  irregularities  in  pro- 
ceedings leading  up  thereto;  as  that  no  proper  or  sufficient 
declaration  was  filed  in  the  cause,  or  that  judgment  was 
entered  by  default  when  the  defendant  had  a  plea  on  file,  or 
without  trial  by  jury,  or  upon  improper  or  insufficient  evi- 
dence. We  can,  in  this  proceeding,  consider  merely  whether 
the  record  of  the  judgment  shows  that  the  United  States 
Circuit  Court  had  jurisdiction  over  the  subject-matter 
thereof  and  the  parties  thereto. 

This  is  not  only  manifest  from  the  record,  but  is  not 
dcinied  by  plaintiffs  in  error.    The  judgment,  therefore,  can 
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not  be  successfully  attacked  in  a  collateral   proceeding 
such  as  this. 

The  judgment  of  the  Circuit  Court  of  this  county  is  there- 
fore affirmed. 


William  Friedman,  Trustee,  t,  Alexander  H.  Revell 
&  Company. 

1.  Chancery  Practicb— Ttoafion  of  Costs  a  Matter  of  Discretion 
with  the  Court,— The  taxation  of  costs  in  a  chancery  proceeding  is 
usually  a  matter  of  discretion  with  the  court 

Bill  to  Foreclose  a  Chattel  Mortgage.— Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1902.  Afi&rmed. 
Opinion  iiled  February  13,  1908. 

£.  W.  Austin,  attorney  for  plaintiff  in  error. 

Parkkb  &  Pain,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justiob  Waterman  delivered  the  opinion 
of  the  court. 

April  7, 1900,  Robert  A,  Kilbourn  borrowed  from  George 
Barnett  $402.50,  and  to  secure  the  payment  of  the  same 
made  a  chattel  mortgage  upon  certain  household  goods, 
furniture  and  utensils,  and  also  upon  five  hundred  volumes 
of  books,  which  mortgage  was  duly  recorded. 

May  29,  1900,  Robert  A.  Kilbourn,  being  indebted  to 
Alexander  H.  Revell  &  Company  for  over  $400  for  a  large 
portion  of  the  goods  theretofore  by  him  mortgaged,  and 
said  indebtedness  to  defendant  in  error  being  due,  to  obtain 
an  extension  of  the  same,  made  a  mortgage  to  defendant  in 
error  of  the  goods  theretofore  mortgaged  by  him -to  George 
Barnett,  which  chattel  mortgage  to  defendant  in  error  was 
duly  acknowledged. and  recorded  May  29th. 

May  29,  1900,  said  Kilbourn  made  another  chattel  mort- 
gage to  said  George  Barnett  to  secure  over  $300. 

On  the  3d  day  of  July,  1900,  defendant  in  error  filed  its 
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bill  to  foreclose  its  chattel  mortgage,  and  on  the  same  day 
Robert  L.  Dean  was  appointed  receiver  of  the  mortgaged 
property  and  took  possession  thereof. 

The  21st  day  of  September,  1900,  a  petition  in  bankruptcy 
was  tiled  against  Robert  A.  Kilbourn  and  October  29, 
1900,  he  was  duly  adjudged  a  bankrupt. 

December  13,  1900,  William  Friedman,  the  trustee 
under  said  bankruptcy  proceedings,  filed  an  iiltervening 
petition  in  the  foreclosure  suit  brought  by  defendant  in 
error.  The  cause  was  referred  to  a  master  to  take  testi- 
mony and  re{X)rt.  The  master  reported  that  May  29, 1900, 
the  time  at  which  the  mortgage  held  by  defendant  in  error 
was  made,  Kilbourn's  assets,  exclusive  of  his  interest  under 
a  contract  with  the  Parmalee  Library  Company,  about 
equaled  the  amount  of  his  liabilities;  that  his  credit  was 
good  until  about  the  middle  of  May,  1900,  when  the  presi- 
dent of  said  library  company,  being  anxious  to  put  an  end 
to  the  said  contract  which  Kilbourn  had,  and  to  terminate 
his  connection  with  the  library  company,  sent  written  com- 
munications to  the  persons  and  business  houses  with  whom 
Kilbourn  had  been  dealing,  notifying  them  that  Kilbourn 
was  no  longer  treasurer  of  the  Parmalee  Library  Company, 
and  that  any  future  credit  extended  to  him  must  be  upon 
his  individual  merit. 

Parmalee  also  called  upon  a  number  of  business  houses, 
including  the  complainant,  and  repeated  verbally  the  sub- 
stance of  his  written  communications.  He  also  purchased 
some  outstanding  claims  against  Kilbourn  and  held  the 
same  out  of  Kilbourn's  salary.  The  master  found  that  at 
the  time  defendant  in  error  received  its  note  and  chattel 
mortgage  from  Robert  and  Elizabeth  Kilbourn,  defendant 
in  error  did  not  have  any  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  defendant  in  error  a  pref- 
erence and  that  it  was  not  shown  by  the  evidence  that 
defendant  in  error,  at  the  time  it  received  its  note  and 
chattel  mortgage,  had  any  knowledge  or  notice  that  Robert 
Kilbourn  and  Elizabeth  Kilbourn,  or  either  of  them,  were 
indebted  to  any  other  person,  firm  or  corporation,  or  had 
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liabilities  of  any  kind  other  than  what  they  then  owed 
defendant  in  error. 

The  master  further  found  that  a  few  days  prior  to  the 
execution  and  delivery  of  the  note  and  chattel  mortgage 
to  defendant  in  error,  defendant  in  error  had  investigated 
the  financial  condition  of  Robert  Kilboum,  and  as  a  result 
rested  in  the  belief  that  Robert  Kiibourn  was  in  good  finan- 
cial condition  and  perfectly  solvent,  but  that  he  was  some- 
what tricky  and  might,  possibly,  owing  to  the  strained  rela- 
tions between  him  and  Parmalee  and  the  possible  severance 
of  his  connection  with  the  library  company,  leave  the  city 
of  Chicago  and  take  his  property  with  him. 

The  finding  of  the  master  was  approved  by  the  chan- 
cellor. Among  the  evidence  submitted  to  the  master  was 
a  report  by  the  cashier  of  the  Continental  National  Bank, 
who,  in  January,  1900,  reported  as  to  Robert  A.  Kiibourn 
to  defendant  in  error  as  follows : 

*•  Resources:  we  regard  him  as  worth  about  ten  thousand 
dollars;  integrity  good.  Is  he  prompt?  A.  Yes.  Gen- 
eral reputation  ?     Good." 

We  find  no  sufficient  reason  for  reversing  the  conclusion 
of  the  master  and  the  judgment  of  the  court  as  to  the 
intention  to  give  or  receive  a  preference,  and  also  as  to  the 
obtaining  of  the  same  by  defendant  in  error.  PlaintiflF  in 
error  urges  that  costs  were  taxed  against  him  which  should 
not  have  been.  The  taxation  of  costs  in  a  chancery  pro- 
ceeding is  usually  a  matter  of  discretion  with  the  court. 
Finding  no  error  warranting  a  reversal  of  the  decree  of  the 
court  below,  it  is  affirmed. 


Charles  6.  Hutchinson  y,  Jennie  G.  Hntchinson. 

1.  Practice— vr/iere,  Becaitse  of  Incomplete  Records,  the  Court  ia 
Unnhle  to  Determine  Whetlier  the  THal  Court  ^rrerf.— Where,  because 
of  the  incompleteness  of  the  records,  this  court  is  unable  to  determine 
whether  the  trial  court  erred  in  making  the  order  it  did,  the  order 
may  be  affirmed  or  the  appeal  dismissed. 
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Solicitor's  Fees. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edmund  W.  Burke.  Judge  presiding.  Heard  in  this  court  at 
the  March  term,  1902.  Dismissed.  Opinion  filed  January  8,  1903. 
Rehearing  denied  February  9,  1903. 

James  Mahbb  and  Frank  P.  Blaib,  attorneys  for  appel- 
lant. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

These  appeals  were  taken  by  appellant  from  orders  of 
the  Circuit  Court,  in  the  first  case,  from  an  order  under 
date  of  October  11,  1901,  directing  that  appellant  pay 
the  sura  of  $2,000  for  solicitor's  fees  of  appellee  in  the 
Supreme  Court  of  Illinois,  for  services  of  her  solicitors 
in  defending  an  appeal  taken  to  that  courts  from  the 
judgment  of  this  court,  affirming  a  decree  of  separate 
maintenance  in  favor  of  appellee  and  against  appellant, 
rendered  by  the  Circuit  Court;  in  the  second  case  from 
a  like  order,  under  date  of  October  28,  1901,  for  $2,000 
for  appellee's  solicitor's  fees  for  the  same  services  for 
which  the  order  of  October  11th  was  entered;  and  in 
the  third  case  from  an  order  of  $350  for  appellee's  solic- 
itors fees  in  this  court  for  defending  an  appeal  taken  from 
the  Circuit  Court  from  the  said  order  of  October  11th. 

It  also  appears  that  on  September  17,  1901,  the  Circuit 
Court  had  entered  an  order  allowing  the  sum  of  $2,000 
for  appellee's  solicitor's  fees  for  the  same  services  for 
which  the  said  orders  of  October  11th  and  28th  were 
entered,  and  appeal  by  appellant  from  which  first  order  is 
now  pending  in  this  court. 

Amotion  was  made  by  appellee  in  each  of  the  above 
entitled  appeals  to  dismiss  the  same,  for  the  reason,  as  it 
is  claimed,  that  it  does  not  appear  by  the  record  in  either 
of  said  appeals,  that  the  appeal  bonds  were  ever  approved 
by  the  Circuit  Court.  The  decision  of  these  motions  was 
reserved  to  the  hearing.  Each  of  said  bonds  has  indorsed 
upon  it  the  following:  "Approved,  Edmund  W.  Burke, 
Judge,"  and  a  date  corresponding  with  the  date  each  of  the 
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bonds  was  filed.  In  each  of  the  records  it  appears  that 
Judge  Edmund  W.  Burke  entered  the  several  orders,  from 
each  of  which  appellant  prayed  an  appeal;  that  said  judge, 
in  each  instance,  fixed  the  time  within  which  an  appeal 
bond  should  be  filed;  that  within  that  time  the  bond,  in 
due  form,  with  surety,  was  filed  with  the  clerk  of  the 
court  and  each  bond  was  indorsed  by  the  same  judge 
•as  above  stated.  We  think  appellant  did  all  that  he  could 
to  perfect  his  appeal  in  each  case,  and  that  it  sufficiently 
appears  that  his  several  bonds  were  approved  by  the  judge 
of  the  Circuit  Court.  While,  no  doubt,  the  more  formal 
way  would  have  been  to  enter  a  separate  order  in  each 
instance,  upon  the  record  of  the  court  approving  the  bond, 
we  are  of  opinion  that  the  appellant  should  not  be  deprived 
of  his  right  of  appeal  by^  any  such  technicality  as  is  here 
urged.  The  motion  in  each  case  to  dismiss  the  appeal  is 
therefore  denied. 

The  records  in  each  of  the  above  appeals  were,  made  up 
pursuant  to  a  praecipe  directing  the  clerk  what  to  insert 
in  e%ch  record.  The  clerk,  in  making  each  of  the  records, 
obeyed  the  praecipe.  It  appears  from  each  of  the  records 
that  the  respective  orders  from  which  the  appeals  were 
prayed  were  based  "upon  consideration  of  the  aforesaid 
affidavits  on  file,  the  pleadings  and  the  record  in  said 
cause."  The  affidavits  so  considered  by  the  court  appear 
in  each  of  the  records,  but  no  pleadings  nor  record  in  the 
cause.  The  words,  "the  record  in  said  cause,"  no  doubt 
refer  to  the  record  made  lipon  the  trial  of  the  suit  for 
separate  maintenance  brought  by  appellee  against  appellant. 
Tlie  record  on  each  of  these  appeals  is  therefore  incomplete, 
in  that  it  does  not  contain  the  pleadings  and  the  record 
in  the  separate  maintenance  suit.  Consequently  we  have 
not  before  us  all  that  the  chancellor  considered  in  reaching 
his  conclusion  on  either  of  the  orders  from  which  the 
appeals  are  prosecuted.  It  follows  that  we  are  unable  to 
determine,  because  of  the  incompleteness  of  the  records, 
whether  or  not  the  chancellor  erred  in  making  the  orders 
he  did.     If  we  affirm  these  orders,  we  must  presume,  in  the 
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absence  of  a  complete  record,  the  evidence  before  the  oourc 
was  sufficient  to  justify  the  orders  entered.  Hill  v.  Hill, 
166  111.  54;  Troy  L.  M.  Co.  v.  Kelling,  157  111.  495-8;  Deimel 
V.  Parker.  164  111.  627;  Highley  v.  Deane,  168  111.  266-71. 

We  need  not,  however,  indulge  this  presumption,  but 
may  dismiss  the  appeals  so  that  there  may  be  a  review  of 
these  orders  on  complete  records,  should  appellant  be  so 
advised.  Van  Mater  v.  Lovis,  29  111.  488;  Road  District  v. 
Miller,  156  111.  221-3;  Kelling  case,  supra. 

In  the  Van  Mater  case,  where  the  record  was  incomplete, 
it  being  insisted  that  the  court  should  affirm  the  decree, 
the  court  held  that  it  was  not  bound  to  do  so,  as  it  might 
prejudice  plaintiflFs  in  error,  and  that  the  court,  in  its  dis- 
cretion, might  dismiss  the  writ  of  error  instead  of  affirming 
the  decree,  which  was  done.  This  practice  was  approved 
in  the  later  cases  last  above  cited. 

The  appeals  in  each  of  the  above  entitled  causes  are 
accordingly  dismissed. 


Rosa  Stephan^  Adm^x^  v.  Lake  Shore  &  Michigan 
Southern  Ry .  Co. 

1.  Statute  of  Limitations— Sec.  2  of  the  Act  Requiring  Compensa- 
tion for  Causing  Death  by  Wrongful  Act,  Neglect  or  Z>e/atiZf.— Under 
Sec.  2  of  the  act  reqaii*ing  compensation  for  causing  death  by  wrong- 
ful act,  neglect  or  default,  providing  that  every  such  action  shall  be 
commenced  within  two  years  after  the  death  of  such  person,  the  bring-  • 
ing  of  the  action  within  two  years  may  or  may  not  be  a  condition 
precedent,  upon  which  the  plaintiff  can  recover.  Each  case  must 
depend  upon  its  peculiar  facts,  and  the  plaintiff  should  be  given  an 
opportunity  to  set  up  those  facts,  if  they  form  an  exception  to  the 
statute. 

Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge 
presiding.  Heard  in  this  court  at  the  March  term,  1902.  Reversed 
and  remanded.    Opinion  filed  February  9,  1903. 

Henry  Vocke,  E.  P.  Lang  worthy  and  F.  M.  Thompson, 
attorneys  for  appellant. 
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Pam,  Calhoun  &  Glennon,  attorneys  for  appellee, 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  appellant,  administratrix  of  the 
estate  of  Frederick  Stephan,  deceased,  and  surviving  wife 
of  the  deceased,  to  recover  damages  on  account  of  the  death 
of  the  deceased,  occasioned,  as  she  claims,  by  the  negligence 
of  appellee. 

The  amended  declaration  avers,  in  substance,  as  follows : 

That  the  plaintiff  was  appointed  administratrix  of  the 
estate  of  Frederick  Stephan  on  May  7, 1894;  that  on  May 
16, 1894,  she  began  suit  in  the  Circuit  Court  of  Cook  County, 
Illinois,  against  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  to  recover  damages  for  the  death  of  said 
Frederick  Stephan;  that  on  November  16,  1898,  said  suit 
was  dismissed  at  plaintiflTs  costs  for  want  of  prosecution; 
that  on  the  12th  of  January,  1894,  the  defendant  owned  a 
certain  railroad,  and  a  certain  switch  engine;  that  certain 
servants  of  defendant  had  charge  and  control  of  said 
engine,  and  deceased  was  employed  as  a  track  repairer; 
that  while  deceased,  at  the  date  last  mentioned,  was  at 
work  repairing  and  constructing  the  tracks  of  defendant 
at  Root  street,  in  Chicago,  he  was  struck,  run  over  and 
killed  by  said  engine;  that  at  the  time  of  his  death  he  was 
at  work  as  a  track  man  in  repairing  tracks  of  defendant  at 
a  point  about  seventy-five  feet  from  Root  street,  and  was 
in  the  exercise  of  ordinary  care;  that  while  so  emploj^ed 
the  agents  and  servants  of  defendant  in  charge  of  said 
engine  negligently,  carelessly  and  improperly,  and  without 
giving  deceased  any  notice  or  warning  of  the  approach  of 
said  engine,  ran  and  drove  said  engine  upon  and  over  the 
deceased,  thereby  killing  him;  that  deceased  left  a  widow 
and  children,  etc. 

Appellee  pleaded  the  general  issue  only. 

After  the  evidence  for  the  appellant  closed,  the  appellee, 
by  its  attorneys,  moved  the  court  to  take  the  case  from  the 
jury,  and  presented  an  instruction  to  that  effect,  when  the 
court  directed   the  jury  to  find  the  appellee  not  guilty, 
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which  the  jury  did,  and  judgment  was  rendered  accord- 
ingly. The  court  took  the  case  from  the  jury  on  the  theory 
that  the  provision  in  section  2  of  the  act  requiring  compen- 
sation for  causing  death  by  wrongful  act,  neglect  or  default, 
namely,  '*  Provided  that  every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of  such  person," 
pertains  to  the  right,  and  not  merely  to  the  remedy;  that 
the  provision  is  not  merely  a  limitation,  but  is  a  condition, 
non-compliance  with  which  extinguishes  the  right.  Appel- 
lee's counsel  have  argued  this  question  elaborately,  and 
with  great  force,  citing  in  support  of  the  view  above 
stated,  Luther  v.  Luther,  122  111.  564,  and  numerous  other 
cases.  The  principle  of  the  decision  in  Luther  v.  Luther, 
as  we  understand  the  case,  supports  the  contention  of  appel- 
lee, that  the  provision  of  the  statute  above  quoted  goes  to 
the  right  ^nd  not  merely  to  the  remedy,  as  do  also  other 
decisions  cited  b}'^  appellee's  counsel.  But  in  Wall,  admin- 
istratrix, etc.,  V.  Chesapeake  and  O.  E.  R.  Co.,  200  111.  66^ 
decided  since  the  iBling  of  briefs  in  this  case,  a  contrary  view 
is  expressed.  The  action  was  similar  to  this,  and  on  the 
same  statute.  It  appeared  on  the  face  of  the  declaration 
that  the  action  was  commenced  more  than  two  years  after 
the  injury  occurred.  The  defendant  demurred  to  the  dec- 
laration, and,  the  demurrer  having  been  overruled,  elected 
to  stand  by  its  demurrer.  The  court,  after  holding  that, 
to  raise  the  question  here  discussed,  it  was  necessary  to 
plead  the  statute  of  limitations,  say  : 

"  But  it  is  insisted  that  the  brin^^ingof  the  action  within 
two  years  after  the  date  of  the  injury,  is  a  condition  prec- 
edent and  not  a  limitation.  The  contention  is  not  well 
taken.  The  bringing  of  the  action  within  two  years,  may 
or  not  be  a  condition  precedent,  upon  which  tibe  plaintiff 
can  recover.  Each  case  must  depend  upon  its  peculiar  facts. 
and  the  plaintiff,  as  before  said,  should  be  given  an  oppor- 
tunity to  set  up  those  facts,  if  they  form  an  exception  to 
the  statute." 

It  follows  from  this  decision  that  appellee,  not  having 
pleaded  the  statute  of  limitations,  can  not  properly  raise 
the  question. 
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Appellee's  counsel  contend  that  the  deceased  was  shown 
by  the  evidence  to  have  been  guilty  of  negligence,  in  the 
absence  of  which  the  injury  would  not  have  occurred;  but 
we  can  not  so  hold,  as  matter  of  law,  on  the  evidence 
before  us. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Matthew  S.  Baldwin  et  al.  y.  Lydia  3.  Schwall,  Ex'x. 

1.  Appellate  Court  Practice— TF^ere  No  Err<yr8  Are  Assigned.— 
An  assignment  of  errors  is  not  a  mere  matter  of  form,  but  is  one  of  sub- 
stance and  is  essential.  Where  no  errors  ai*e  assigned,  the  decree  below 
must  be  affirmed  or  the  appeal  dismissed. 

Bill  for  the  Foreclosure  of  a  Mortgage.— Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  Febini- 
ary  9,  1903. 

This  is  a  bill  for  the  foreclosure  of  a  mortgage.  The 
decree  finds  that  complainant  (here  appellee)  is  the  holder 
and. owner  of  the  mortgage  indebtedness;  that  the  mort- 
gage is  a  valid  and  subsisting  lien  upon  the  premises 
described  therein,  and  that  appellant  Belle  G.  Baldwin  is 
personally  liable  to  the  complainant  for  the  amount  due 
upon  the  unpaid  note  secured  by  said  mortgage.  It  then 
finds  the  amount  due  to  the  complainant  and  directs  that 
if  such  amount  be  not  paid  within  a  fixed  time,  a  sale  of  the 
premises  be  made  by  the  master.  From  such  decree  this 
appeal  was  taken. 

George  S.  Bakee,  attorney  for  appellants. 

Ela,  Grovkr  &  Graves,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

We  have  carefully  examined  the  original  and  the  sup- 
plemental records  in  this  case,  and  find  that  appellants  have 
assigned  no  errors  in  this  court.     There  is  therefore  noth- 


Chicago— First  District— A.  D.  1903.        17 

Merchants*  BIdg.  Imp.  Co.  v.  Chica^  Exch.  Bldg.  Co. 

ing  before  us  for  consideration.  An  assignment  of  errors 
is  not  a  mere  matter  o.f  form,  bat  is  one  of  substance  and  is 
essential.  JEtna  L.  L  Co.  v.  Sanford,  197  111.  310;  Cessna 
V.  Benedict,  98  111.  App.  440.  This  defect  necessitates. an 
affirmance  of  the  decree  below,  or  a  dismissal  of  the  appeal. 
Kniel  v.  Spring  V.  C.  Co.,  96  111.  App.  411. 

Notwithstanding  the  lack  of  an  assignment  of  errors,  we 
have  looked  into  the  merits  of  this  case,  and  are  of  the 
opinion  that,  even  if  errors  had  been  assigned,  we  could  not 
support  the  contentions  of  appellants. 

For  those  reasons  the  decree  of  the  Superior  Court  is 
affirmed. 
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Merchants'  Building  Improvement  Go.  v.  Chicago 
Exchange  Building  Co. 

1.  »CoKPOBATiONS— ()(Pc«  Building  Company  May  Contract  for  Loca^ 
tion  of  Another  Building  to  Increase  Value  of  its  Own  Quarters- 
Ultra  Ftre«.— It  is  not  ultra  vires  the  power  of  a  corporation  having 
authority  to  own  and  operate  a  large  building,  substantially  all  of  which 
is  rented  bj  it  to  tenants  of  various  occupations,  to  enter  into  a  contract 
for  the  location  of  a  proposed  building  where  it  would  increase  the 
value  of  its  office  quarters. 

2.  Contracts— 8tt6«ton/ta I  Compliance  Sufficient. —Substantial  com- 
pliance with  the  terms  of  a  contract  is  (sufficient  to  warrant  a  recovery. 

Assnmpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  terra,  1002.  Affirmed.  Opinion  filed  Febru- 
ary 13,  1903. 

Heckman,  Eldson  &  Shaw  and  Pkck,  Miller  &  Starr, 
attorneys  for  plaintiff  in  error. 

John  S.  Cooper,  Charles  M.  Osborn  and  Charles  M. 
OsBORN,  Jr.,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  case  has  been  here  before;  the  opinion  of  the 
court  upon  a  former  hearing  appears  in  83  111.  App.,  at 

Vol.  OVI  3 
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page  241.  By  whatever  was  determined  by  the  judo^ment 
of  the  court  upon  the  former  hearing,  we  are  now  bound. 
It  was  in  such  former  hearing  determined  by  this  court 
that  the  contract  set  forth  upon  page  242  of  volume  83  of 
the  Appellate  Court  Reports,  upon  which  thia  suit  is 
brought,  was  in  and  by  itself  an  independent  agreement, 
and  that  the  receipt  set  forth  upon  page  243  of  the  same 
volume  does  not  on  its  face  purport  to  cast  upon  the  owner 
or  owners  of  the  premises  described  in  said  contract,  to 
whom  it  runs,  any  duty  or  obi i citation. 

Upon  the  last  hearing  there  was  evidence  to  the  effect 
that  at  the  time  the  said  contract  was  delivered  to  Clarence 
I.  Peck,  the  receipt  set  forth  upon  page  243  was  by  him 
delivered  to  Wallace  Heckman,  secretary  of  the  Merchants' 
Building  Improvertient  Company. 

It  appears  that  after  the  making  of  said  contract  and 
the  delivery  of  said  receipt,  the  four  persons  doing  busi- 
ness under  the  name  of  the  estate  of  P.  F.  W.  Peck,  caused 
to  be  created  the  corporation  by  which  this  suit  was 
brought,  the  defendant  in  error,  and  that  in  pursuance  of 
said  contract  a  building  was  erected  upon  the  property 
described  therein,  and  the  Chicago.Stock  Exchange  induced 
to  take  a  lease  thereof  at  the  nominal  rental  of  $1  per 
annum,  for  the  term  of  fifteen  years  from  May  1,1894; 
that  by  said  lease  there  was  given  to  said  Stock  Exchange 
for  its  use,  not  merely  the  6,000  feet  required  by  the  said 
contract,  but  more  than  12,000  square  feet. 

As  before  held  by  this  court  the  contract  in  effect  ran  to 
whomever  should  perform  the  conditions  upon  which  the 
payments  promised  by  the  plaintiff  in  error  were  to  be  made. 

Appellant  insists  that  the  obligation  by  it  entered  into 
was  a  mere  technical  one.  We  do  not  regard  it  as  tech- 
nical in  any  other  sense  than  a  promissory  note,  a  deed  or 
a  mortgage  may  be  said  to  be  technical.  The  promise  was 
conditioned  upon  things  requiring  the  expenditure  of  a  great 
sum  of  money,  and  the  donation  to  the  Stock  Exchange  of 
the  use  of  premises  of  great  rental  value.  Whether  the 
plaintiff  in  error  has  received  from  the  location  of  said 
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Stock  Exchange  across  the  street  directly  opposite  its  own 
building,  as  much  in  the  way  of  advantage  and  profit  as  it 
expected,  is  not  known.  It  has  succeeded  in  obtaining  the 
performance  of  the  conditions  for  which  it  stipulated; 
whether  by  such  performance  it  has  gained  more  or  less 
than  its  promised  payment  of  $2,500  per  annum,  is  imma- 
terial; nor  do  we  regard  the  undertaking  of  plaintiff  in  error 
as  ultra  vires. 

If  a  company  incorporated  for  the  purpose  of  operating 
a  hotel  may  make  a  valid  contract  to  pay  a  large  sum  of 
money  in  order  to  secure  the  temporary  location  of  a  mili- 
tary encampnj^ent  in  the  city  in  which  the  hotel  is,  we  see 
no  reason  why  the  plaintiff  in  error,  having  authority  to 
own  and  operate  a  large  building,  substantially  all  of  which 
was  rented  by  it  to  tenants  of  various  occupations,  might 
not  enter  into  the  contract  under  consideration  for  the  pur- 
pose, as  therein  manifest,  of  making  more  valuable  the 
quarters  it  had  to  rent.  Richelieu  Hotel  Co.  v.  Military 
Encampment  Co,  140  111,  263-264. 

As  before  stated,  the  conditions  mentioned  in  the  con- 
tract under  which  plaintiff  in  error  was  to  pay  the  sum  it 
promised,  were  performed  by  a  corporation  organized  by 
the  parties  doing  business  under  the  name  of  Estate  of  P. 
F.  W.  Peck,  by  whom  the  receipt  mentioned  was  given. 
We  think  it  substantially  appears  that  such  corporation 
had  knowledge  of  the  terms  of  said  receipt,  and  we  think 
it  also  appears  that  plaintiff  in  error  had,  prior  to  May  1, 
lb93,  notice  that  the  contract  made  by  it  was  by  the 
expenditure  of  a  large  sum  of  money  being  acted  upon  and 
that  the  advantage  it  sought  by  its  promise  of  making  the 
payments  provided  for,  was  being  attained  by  the 'setting 
aside  of  more  than  six  thousand  square  feet  of  space  for  the 
use  of  said  Chicago  Stock  Exchange,  and  that  it  had  been 
agreed  that  a  lease  should  be  made  to  said  Exchange  in 
accordance  with  the  conditions  of  said  contract.  The  erec- 
tion of  the  great  building  upon  the  southwest  corner  of 
Washington  and  LaSalle  streets,  great  space  in  which  was 
reserved  and  had  been  agreed  to  be  occupied  by  the  Chi- 
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cage  Stock  Exchange,  as  well  as  the  providing  in  said 
building  a  main  entrance  from  Washington  street  to  the 
Stock  Exchange  room  therein  to  be  located,  were  matters 
not  only  of  public  notoriety  but  which  the  oflBcers  and 
c\gents  of  plaintiff  in  error  could  hardly  fail  to  take  notice 
of  as  they  went  in  and  out  of  its  building.  We  do  not 
understand  the  officers  of  plaintiff  in  error  to  testify  that 
they  did  not,  prior  to  May  1,  1893,  know  these  things,  but 
that  they  had  to  them  given  no  formal  notice  of  the  execu- 
tion of  the  written  contract  binding  the  Chicago  Stock 
Exchange  to  occupy  said  premises  in  accor(^ance  with  the 
terms  of  the  said  contract  of  subscription.  We  do  not 
regard  the  stipulation  for  the  giving  of  notice  prior  to  May 
1, 1893,  as  requiring  a  formal  notice.  The  substantial  mat- 
ters required  by  the  "receipt"  were  the  performance  of 
the  "  certain  conditions  "  referred  to  therein  and  the  making 
of  a*' written  contract  binding  upon  the  Chicago  Stock 
Exchange  to  occupy  said  premises  in  accordance  with  the 
terms  of  the  subscription."  TheY^e  is  no  claim  that  the 
plaintiflf  in  error  suffered  any  damage  because  of  lack  of 
notice  of  the  making  of  such  contract.  There  has  been  a 
substantial  compliance.  That  is  sufficient  to  warrant  a 
recovery.     Parsons  on  Contracts.  Vol.  2, 6th  Ed.,  p.  659-660. 

Plaintiffs  in  error  make  complaint  that  the  proposition 
made  to  the  Stock  Exchange  for  the  use  of  said  premises 
required  that  the  co-operation  and  good- will  of  the  influen- 
tial members  of  such  Exchange  should  be  given  toward 
securing  desirable  tenants  in  the  Stock  Exchange  Building. 
Whatever  proposition  of  that  kind  may  have  been  made, 
none  such,  nor  any  agreement  of  that  kind,  is  contained  in 
the  lease  actually  made  by  the  defendant  in  error  to  the 
Chicago  Stock  Exchange. 

Plaintiff  in  error  has  not  by  such  mere  proposition  been 
deprived  in  any  way  of  any  portion  of  the  gains  and  prof- 
its it  expected  to  make  by  the  performance  of  the  conditions 
contained  in  its  contract  of  subscription. 

Finding  no  error  requiring  a  reversal  of  the  judgment  in 
this  case,  it  is  affirmed. 
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Chieago  Hair  and  Bristle  Co.  t.  Sebastian  Mueller. 

1.  Master  and  Servant— It^/Mt^  Besvlting  from  the  Exerdae  by 
the  Foremcm^  as  Vice-Principal,  of  the  Authority  Conferred  upon  Him 
by  the  Master,— When  the  neglijccent  act  complained  of  results  directly 
from  the  exercise  by  the  foreman,  as  vice-principal,  of  the  authority  con- 
ferred apon  him  by  the  master  over  his  co-laborer,  the  master  is  liable. 

2.  SAVE—Seroant  Ordered  to  Dangerous  Place,— A  servant  ordered 
by  one  in  authority  to  do  a  dangerous  act  is  not  required  to  balance  the' 
degree  of  danger  and  decide  with  absolute  certainty  whether  he 
may  safely  do  the  act,  and  even  if  he  had  knowledge  of  such  danger, 
it  would  not  defeat  a  recovery  for  injury,  if  in  obeying  his  master's 
command  he  acted  with  that  degree  of  prudence  which  an  ordinarily 
prudent  man  would  have  used  under  the  same  circumstances. 

3.  Same— Assumed  Risk  and  Contributory  Negligence. — Assumption 
of  risk  rests  on  the  law  of  contracts.  Contributory  negligence,  on  the 
other  hand,  rests  in  the  law  of  torts. 

4.  Same— Servant  Assumes  Ordinary  Eisks.—The  servant  assumes 
all  the  risks  ordinarily  incident  to  the  employment,  and  is  presumed  to 
have  contracted  with  reference  to  such  risks;  but  this  rule  presupposes 
that  the  master  has  performed  the  duties  of  caution,  care  and  vigilance 
which  the  law  casts  upon  him.  He  does  not  assume  risks  that  are 
unreasonable  or  extraordinary,  nor  risks  that  are  extrinsic  to  the  employ- 
ment, nor  those  of  the  master  s  own  negligence. 

5.  Same— Lato  Does  Not  Imply  Notice  of  Dangers  Arising  out  of 
Extraordinary  Circumstances. — While  a  servant  assumes  risks  of  known 
dangers,  such  as  are  so  obvious  that  knowledge  of  their  existence  may  be 
fairly  presumed,  yet  the  law  does  not  imply  that  he  has  any  notice  of 
dangers  arising  out  of  extraordinary  circumstances. 

6.  Same—  Where  Servant  Knows  of  Defects  but  is  Not  Aware  of 
Risks. — The  servant  is  not  chargeable  with  contributory  negligence,  if 
he  knows  that  defects  exist,  but  does  not  know  by  the  exercise  of  ordi- 
nary prudence  that  risks  exist. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1902.    Affirmed.    Opinion  filed  February  18,  1903. 

Statement. — The  appellant  carried  on  a  business  of  buy- 
ing hair  and  after  properly  preparing  it  would  form  it  into 
bales.  The  company  owned  a  large  inclosed  shed  in  which 
these  bales  were  stored  and  from  which  they  would  be  taken 
as  sales  and  shipments  were  made.    In  length  it  was  about 
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140  feet,  extending  north  and  south,  forty  feet  wide  and 
from  about  sixteen  to  twenty  feet  in  height.  In  the  middle 
of  both  the  east  and  west  sides  were  large  doors  twelve  feet 
wide  and  about  twelve  feet  high  so  that  loads  of  bales 
could  be  driven  into  the  shed.  The  shed  was  wide  enough 
to  hold  eight  rows  of  bales,  being  piled  on  top  of  each  other 
six  bales  high,  and  the  rows  running  north  and  south.  The 
hair  was  not  all  of  the  same  grade,  and  each  bale  would 
have  a  label  indicating  its  grade.  On  Septenaber  1,  1899, 
appellant  company  wished  to  fill  three  cars  with  these 
bales  of  a  certain  grade.  At  that  time  there  were  prac- 
tically eight  full  rows  of  bales  in  the  south  end  of  the  shed 
to  within  ten  or  fifteen  feet  of  the  doors.  Part  of  the  bales 
which  they  wished  were  at  the  south  end  of  rows  "3"  and 
"4"  and  '*6"  and  "6"  counting  from  the  east.  The  north 
end  of  these  rows  consisted  of  a  kind  not  desired  at  that 
time.  So  when  the  men  began  to  work  on  the  morning  of 
the  day  of  the  injury  they  tore  down  the  bales  of  rows  "3" 
and  "4,"  beginning  at  the  north  or  end  nearest  the  door, 
and  placed  them  on  the  outside  of  the  shed  merely  to  have 
enough  out  of  the  way,  thus  making  an  alley  between  rows 
"2  "  and  "6,"  for  the  object  was  to  get  the  bales  in  the  south 
part  of  the  rows  to  fill  in  the  cars.  Some  of  the  men  piled 
the  bales  on  the  car  which  stood  near  the  door,  others 
handled  the  trucks,  taking  the  bales  to  the  car  from  the 
scales,  which  were  near  the  door,  and  three  men  were  at 
work  in  the  shed  taking  the  bales  from  the  piles  and 
rolling  them  up  to  the  scales  at  the  door,  one  man  throw- 
ing down  the  bales  and  the  other  two  taking  them  to  the 
scales.  On  the  day  of  the  accident  Sebastian  Mueller, 
appellee,  worked  until  about  2:30  p.  m.  trucking  bales 
from  the  scales  to  the  car,  and  Herms,  Heinlein  and  Sprafske 
worked  in  the  shed,  Herms  working  on  top  of  the  piles 
throwing  bales  down  and  the  other  two  taking  them  away. 
Weingart,  who  was  in  charge  of  the  men,  was  at  the  scales, 
weighing.  At  about  2:30  p.  m.,  Mueller  was  asked  to 
change  places  with  Sprafske,  which  he  did,  and  from  that 
time  until  he  was  hurt,  about  5  p.  m.,  he  continued   to 
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carry  bales  from  the  south  part  of  the  shed  up  to  the 
scales.  At  about  five  o'clock,  two  bales  from  the  end  of 
row  '*6"  fell  upon  and  injured  appellee. 

The  declaration  containefl  four  counts.  In  the  first  it  is 
set  forth  that  plaintitf  was  required  to  work  in  the  imme- 
diate vicinitj'  of  these  bales;  that  the  defendant  negligently 
suffered  the  said  pile  of  bales  to  be  in  a  loose,  overhanging 
and  insecure  position,  by  means  of  which  negligence  certain 
bales  suddenly  fell  upon  the  plaintiff.  In  the  second  count 
it  is  alleged  that  plaintiff  was  required  in  the  course  of  his 
employment  to  work  in  the  immediate  neighborhood  of 
such  bales,  yet  the  defendant  negligently  so  piled  and 
managed  said  bales  that  the  same  were  in  an  unsafe  and 
dangerous  condition  and  liable  to  fall;  that  said  defendant 
by  due  care  could  have  had  notice  in  time  to  have  remedied 
the  same  before  injury;  that  said  danger  was  unknown  to 
the  plaintiff. 

In  the  third  count  it  is  alleged  that  the  plaintiff  was 
engaged  in  removing  these  bales  and  that  they  were  so  dan- 
gerously arranged  that  they  were '  liable  to  fall  of  them- 
selves; that  plaintiff  was  ignorant  of  this  danger  and  unable 
to  discover  it  because  of  insufficient  light;  that  defendant 
negligently  induced  plaintiff  to  work  about  said  piles  and 
negligently  failed  to  give  him,  plaintiff,  reasonably  sufficient 
notice  of  said  danger,  either  by  informing  him  thereof  or 
furnishing  him  sufficient  light  to  have  enabled  him  to  dis- 
cover it.  And  in  the  fourth  count  plaintiff  alleges  that  he 
was  required  to  w^ork  in  the  immediate  neighborhood  of 
this  pile  of  bales  so  as  to  be  exposed  to  great  danger  in 
case  said  bales  fell;  that  defendant  negligently  removed  a 
part  thereof  in  such  manner  as  to  leave  the  remainder  of 
said  pile  insufficiently  supported  and  liable  to  fall  and  neg- 
ligently ordered  the  plaintiff  to  perform  certain  work  close 
to  said  pile  and  negligently  failed  to  inform  plaintiff  of  said 
danger;  that  while  plaintiff  with  due  care  and  in  ignorance 
of  said  danger  was  engaged  in  his  w^ork  near  said  pile,  cer- 
tain of  said  bales  suddenly  fell  from  said  pile  by  reason  of 
said  insecure  position  and  struck  and  injured  said  plaintiff. 


24  Appellate  Courts  of  Illinois. 

Vol.  106.]  Chicago  Hair  &  Bristle  Co.  v.  Mueller. 

A  jury  trial  resulted  in  a  verdict  for  $6,500,  and  a  judgment 
thereon  was  entered. 

A.  B.  Melville  and  F.  J.  Canty,  attorneys  for  apj^el- 
lant;  J.  C.  M.  Clow,  of  counsel. 

Fbancis  J.  WooLLKY,  attorney  for  appellee. 

Mr.  Justice  Bdrke  delivered  the  opinion  of  the  court. 

Appellant  asserts  that  appellee  saw  or  ought  to  have  seen 
the  danger  and  hence  under  the  facts  of  this  case  he 
assumed  the  risk  of  being  injured  and  can  not  recover. 

The  evidence  is  brief  and  plain.  The  company  had  a 
room,  where  it  stored  bales  of  hair.  Each  bale  was  live 
feet  long,  three  and  one-half  feet  wide  and  two  and  one- 
half  feet  thick  and  weighed  about  500  pounds.  Bales  of 
six  to  a  height  of  about  fifteen  feet  were  placed  against 
each  other  in  rows,  beginning  at  the  south  end  of  the  store- 
room. The  first ,bale  was  placed  on  the  floor  within  about 
twenty-one  inches  of  the  south  wall  of  the  room;  the  second 
on  the  first  a  few  inches  nearer  the  wall  and  in  the  same 
manner  the  others  were  piled  until  the  sixth  bale  at  the 
top  of  the  pile  rested  against  the  south  wall  and  so  pro- 
jected about  twenty-one  inches  further  south  than  the  bale 
at  the  bottom  of  the  pile,  and  the  second  pile  was  placed  in 
a  similar  manner  and  against  the  first  pile,  each  bale  extend- 
ing a  few  inches  south  of  the  one  immediately  beneath  it. 
In  this  manner  pile  after  pile  was  placed,  making  a  row 
extending  from  the  south  end  north  toward  the  doors.  The 
safe  way,  therefore,  of  removing  these  bales  from  storage 
was  to  begin  at  the  north  end  of  a  row.  September  1, 
1899,  appellant  had  occasion  to  remove  from  its  house  some 
bales  of  hair  of  a  quality  which  chanced  to  be  piled  as 
aforesaid  in  the  south  end  of  certain  of  the  rows,  and 
instead  of  removing  all  the  bales  north  of  those  wanted, 
found  it  more  convenient  to  take  them  out  by  beginning 
at  the  south  end  of  the  rows.  Hermes,  the  company's 
assistant  foreman,  began  at  the  south  end  and  throughout 
the  afteraioon  of  September  1,  1899,  the  day  when  appel- 
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lee  was  hurt,  threw  down  the  bales  and  they  were  taken 
out  to  the  scales  by  Mueller,  the  appellee,  and  Heinlein. 
'About  five  o'clock  it  was  thought  a  sufficient  number  had 
been  taken  out  to  fill  the  car.  When  Hermes  came  away, 
there  had  been  taken  down  about  fifteen  feet  of  rows  "  5  '' 
and  "6,"  measuring  from  the  south  end,  and  left  unbraced 
or  unsupported  the  south  end  of  row  number  6,  which  end 
was  a  pile  of  six  bales  resting  one  upon  the  other  and  pro- 
jecting to  the  south  as  above  described.  The  three  men 
went  outside.  Hermes  examined  the  car  and  found  that 
it  would  carry  two  more  bales.  He  then  from  the  car 
called  to  Mueller  and  Heinlein  to  bring  out  two  more  bales. 
They  went  within  ten  or  fifteen  feet  of  the  south  end  of 
the  store-room  and  brought  one  and  returned  for  the 
second.  Mueller,  having  preceded  Heinlein,  had  lifted  up 
the  second  bale  which  lay  about  five  feet  from  row  num- 
ber 6,  when  two  bales  fell  from  the  top  of  the  §outh  pile  of 
row  six,  striking  and  injuring  Mueller.  In  the  south  end 
of  the  building  was  a  window  eleven  feet  from  the  floor, 
two  feet  eleven  inches  square.  Witnesses  say  that  the 
light  was  dim,  but  a  few  moments  after  coming  in  the  eye 
became  adjusted  to  the  light  and  then  the  surroundings 
could  be  seen;  that  it  was  more  difficult  to  see  at  five  than 
earlier  in  the  afternoon.  Both  Mueller  and  Heinlein  testify 
that  they  did  not  see  the  condition  of  the  end  of  row  six 
until  it  began  to  fall.  It  was  their  last  trip  and  they  say 
that  they  were  not  there  long  enough  before  the  bales  fell 
for  their  eyes  to  become  adjusted  to  the  light.  One  wit- 
ness states  that  five  minutes  after  the  accident  he  went  in 
and  it  was  so  dark  he  stumbled  over  a  bale.  Counsel  for 
appellant  urges  several  defenses;  one  is,  that  the  injury  to 
appellee  was  caused  through  the  negligence  of  a  fellow- 
servant;  that  it  was  Hermes  who  left  the  south  end  of  row 
six  in  its  dangerous  condition;  that  Hermes  was  a  fellow- 
servant  of  appellee  and  therefore  no  recovery  can  be  had. 
It  is  true  that  there  are  circumstances  where  the  foreman 
can  be  held  to  be  a  fellow-servant,  where  the  foreman 
abdicates   the   position   as   vice-principal   and    acts    as  a 
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co-laborer  with  the  servant,  but  we  think  not  in  this  case. 
Hermes  was  foreman  with  authority  to  hire  and  discharge 
men.  Both  the  foreman  and  superintendent  appreciated 
the  danger  of  removing  the  bales  from  the  south  end  first. 
On  the  day  of  the  accident  Hermes,  the  foreman,  spoke  to 
Weingart,  the  superintendent,  about  the  danger  and  said 
"  it  is  a  bad  thing  to  take  the  bales  out  from  the  south  end," 
and  Weingart  replied  to  Hermes  that  he  knew  it  and  fur- 
ther said,  ''  You  had  better  go  up  on  the  piles  and  throw  the 
bales  down  yourself."  After  thus  calling  the  attention  of 
his  superior  to  the  danger  of  removing  bales  from  the  south 
end  of  the  rows,  Hermes,  the  foreman,  climbed  up  on  top 
of  the  bales,  took  exclusive  charge  and  did  all  the  work  of 
throwing  them  down  onto  the  floor,  and  this  record  will 
be  searched  in  vain  to  find  that  Hermes  during  the  after- 
noon gave  Mueller  or  Heinlein  a  single  opportunity  to  see 
the  six  bales  of  any  pile  standing  projecting  and  unsup- 
ported. It  is  entirely  probable  that  the  condition  which 
obtained  with  the  south  end  of  row  six,  existed  but  once 
that  day,  and  then  at  the  time  of  the  accident. 

Appellee  was  but  a  common  laborer  engaged  in  the 
severe  manual  labor  of  taking  out  these  heavy  bales,  and 
sustaining  no  such  relations  toward  his  foreman  in  the 
place  or  character  of  his  work  as  imposed  upon  him  the 
duty  to  watch  and  warn  Hermes  or  to  guard  himself  from 
the  negligence  of  his  foreman.  It  can  not  be  said  that 
there  was  as  little  danger  in  going  about  these  rows  after 
as  before  Hermes  came  down.  While  he  was  there  bales 
did  not  fall  upon  the  workmen.  It  was  fairly  and  reason- 
ably to  be  presumed  by  Mueller  that  it  was  because  the 
bales  could  not  fall  without  beipg  pushed  off  or  because 
Hermes  did  not  allow  them  to  project  over  so  they  could 
falL  Unless  Mueller  had  reasonable  grounds  to  believe 
that  the  bales  would  fall  and  the  place  was  unsafe,  he  had 
perfect  right  to  assume  that  his  master  would  furnish  him 
a  reasonably  safe  place  in  which  to  work.  Mueller  did  not 
return  of  his  own  motion  to  the  place  where  and  when  he 
was  injured.     He  had  gone  out  with   his  foreman.     He 
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afterward  brought  in  bales  to  the  southeast  corner  of  the 
house,  but  did  not  and  had  no  occasion  to  go  south  of  row 
six,  until  his  foreman  ordered  him  to  go  in  and  bring  out  the 
last  two  bales.  It  was  in  obeying  this  negligent  order  that 
Mueller  received  his  injury.  At  that  time,  Hermes  was  not 
present  in  the  building  and  there  is  no  evidence  tending  to 
show  that  Mueller  knew  how  his  foreman  had  left  the  end 
of  row  six,  but  he  was  ordered  to  go  to  that  place  and  get 
the  bales.  When  the  negligent  act  complained  of  results 
directly  from  the  exercise  by  the  foreman  as  vice-principal, 
of  the  authority  conferred  upon  him  by  the  master  over 
his  co-laborer,  the  master  will  be  liable.  Chicago  &  Alton 
R.  R.  Co.  V.  May,  108  111.  288;  Norton  Bros.  v.  Nadebok, 
]90  111.  595;  Union  Show  Case  Co.  v.  Blipdauer,  175  111. 
325;  Westville  Coal  Co.  v.  Schwartz,  177  III.  272;  Morton 
&Co.  V.  Zwierzykowski,  192  111.  328.  "  A  servant  ordered 
by  one  in  authority  to  do  a  dangerous  act  is  not  required 
to  balance  the  degree  of  danger  and  decide  with  absolute 
certainty  whether  he  may  safely  do  the  act,  and  even  if  he 
had  knowledge  of  such  danger,  it  would  not  defeat  a 
recovery  for  injury,  if,  in  obeying  his  master's  command,  he 
acted  with  that  degree  of  prudence  which  an  ordinarily 
prudent  man  would  have  used  under  the  same  circum- 
stances." Illinois  Steel  Co.  v.  McFadden,  196  III.  344. 
Under  the  evidence  and  the  law  of  this  case,  the  appellee  is 
not  precluded  from  recovery  because  the  acts  complained  of 
were  those  of  a  fellow-servant. 

From  a  careful  review  of  the  evidence  we  think  that 
the  jury  were  justified  in  finding  that  the  defendant  through 
its  foreman  was  negligent  in  leaving  the  particular  end 
pile  of  row  six,  of  six  bales  in  height,  overhanging  and 
unsupported,  and  under  these  circumstances  sending  to  the 
place  of  danger  Mueller,  who,  as  the  evidence  tends  to 
show,  did  not  anticipate  that  Hermes  would  manage  the 
pile  differently  from  the  way  he  had  previously,  and  did 
not  know  that  the  pile  was  overhanging  in  such  a  way  as 
to  fall.  However,  counsel  for  appellant  further  insists  and 
devotes  much  of  his  brief  to  the  proposition  that  the  court 
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erred  in  giving  instruction  number  eight  on  the  doctrine 
of  assumed  risk.  In  this  instruction  the  court  told  the 
jury  that  an  employe  does  not  assume  all  the  risks  incident 
to  his  employment,  but  only  such  as  are  usual,  ordinary, 
and  remain  so  incident  after  the  master  has  taken  reason- 
able care  to  discover  and  prevent  or  remove  them,  or  if 
extraordinary,  such  as  are  so  obvious  and  expose  him  to 
danger  so  imminent,  that  an  ordinarily  prudent  and  careful 
man  would  anticipate  injury  as  so  probable  that  in  view  of 
it  he  would  not  enter  upon  or  remain  in  the  employment. 
Counsel  claims  that  this  instruction  eliminates  the  defense 
of  assunfed  risk  as  to  unusual  dangers,  and  makes  the  liabil- 
ity of  defendant  depend  entirely  on  whether  or  not  the 
servant  was  guilty  of  contributory  negligence  in  remaining. 
Great  industry  has  been  displayed  in  collecting  the  author- 
ities which  differentiate  between  the  two  doctrines  of 
assumed  risk  and  contributory  negligence.  "  Assumption 
of  risk"  rests  on  the  law  of  contracts.  "Contributory 
negligence,"  on  the  other  hand,  rests  on  the  law  of  torts. 
J3odie  V.  C.  &  W.  C.  Ry.,  39  S.  E.  Rep.,  p.  715. 

It  is  very  doubtful  whether  there  is  any  evidence  in  the 
record  of  the  case  at  bar  tending  to  show  an  assumption  of 
unusual  risk  on  the  part  of  Mueller,  and  if  not,  even  though 
instruction  number  eight  were  wrong,  still  it  would  be  in 
this  case  harmless  error. 

The  position  of  our  Supreme  Court  as  to  the  doctrine  of 
assumed  risk  may  be  briefly  stated.  The  servant  assumes 
all  the  risks  ordinarily  incident  to  the  employment,  and  is 
presumed  to  have  contracted  with  reference  to  such  risks, 
but  this  rule  presupposes  that  the  master  has  performed 
the  duties  of  caution,  care  and  vigilance  which  the  law 
casts  upon  him. 

The  servant  does  not  assume  risks  that  are  unreasonable 
or  extraordinary,  nor  risks  that  are  extrinsic  to  the  employ- 
ment, nor  those  of  the  master's  own  negligence.  Pullman 
Palace  Car  Co.  v.  Laack,  143  III.  5i42;  Consolidated  Coal 
Co.  V.  Haenni,  146  111.  614;  City  of  LaSalle  v.  Kostka,  190 
111.  130. 
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While  a  servant  assumes  risks  of  known  dangers  such 
as  are  so  obvious  that  knowledge  of  their  existence  may  be 
fairly  presumed,  yet  the  law  does  not  imply  that  he  has 
any  notice  of  the  dangers  arisinor  out  of  extraordinary  cir- 
cumstances. Chicago  &  Alton  R.  R.  Co.  v.  House,  172  111. 
601;  111.  Steel  Co.  v.  Bauman,  178  111,  351. 

From  the  last  case  the  Supreme  Court  in  discussing  the 
question  of  assumed  risk  have  quoted  the  following  lan- 
guage, being  substantially  the  words  of  said  instruction 
number  e^ight :  **  An  employe  does  not  assume  all  the 
risks  incident  to  his  employment,  but  only  such  as  are  usual,' 
ordinary,  and  remain  so  incident  after  the  master  has  taken 
reasonable  care  to  prevent  or  .remove  them,  or  if  extraor- 
dinary, such  as  are  so  obvious  and  expose  him  to  danger  so 
imminent  that  an  ordinarily  prudent  and  •  careful  man 
would  anticipate  injury  as  so  probable  that,  in  view  of  it, 
he  would  not  enter  upon  or  remain  in  the  employment." 
Slack  V.  Harris,  200  111.  96;  Alton  Paving  Brick  Co.  v. 
Hudson,  176  111.  270;  W.  C.  St.  R.  R.  Co.  v.  Dwyer,  162 
111.  482. 

Whatever  may  be  the  doctrine  on  this  subject  elsewhere, 
or  advanced  by  some  text  writers,  we  understand  that  the 
instruction  in  question  correctly  states  the  law,  but  the 
Supreme  Court  has  nowhere  approved  of  this  statement  of 
the  law  as  sufficiently  plain  and  clear  for  the  jury,  upon  the 
somewhat  complicated  subject;  and  because  we  do  not 
reverse  for  the  giving  of  the  instruction,  we  do  not  wish  it 
inferred  that  we  approve  of  its  form  as  an  instruction  for 
the  jury. 

In  the  case  at  bar,  even  if  Mueller  had  notice  of  the  over- 
hanging of  'the  bales  which  fell,  it  does  not  necessarily  fol- 
low that  he  had  any  knowledge  of  the  risk  which  naight 
result  from  such  defect.  It  is  by  no  means  evident  that  an 
ordinaril}^  intelligent  man  could  tell  without  mathematical 
computation  just  how  many  inches  one  of  those  bales  could 
project  over  the  one  beneath  it  and  not  fall.  The  servant 
is  not  chargeable  with  contributory  negligence  if  he  knows 
that  defects  exist,  but  does  not  know  by  the  exercise  of 
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ordinary  prudence  that  risks  exist.  111.  Steel  Co.  v.  Schy- 
manowski,  162  111.  447;  Swift  Cq.  v.  O'Neill,  187  111.  337: 
Union  Show  Case  Co.  v.  Blindauer,  175  IlL  325. 

Some  other  instructions  are  subject  to  minor  criticisms, 
but  are  in  substance  correct.  Even  if  exceptions  were 
properly  preserved  to  all  the  evidence  on  the  subject  of 
placing  braces  at  the  ends  of  rows  other  than  six,  still  we 
find  no  error  in  admitting  this  evidence  in  view  of  the  aver- 
ments of  the  declaration.  It  was  entirely  proper  to  show 
what  was  a  safe  manner  in  which  to  support  these  over- 
hanging piles  and  how  defendant  was  accustomed  to  sup- 
port them. 

After  a  thorough  consideration  of  the  entire  record,  we 
think  substantial  justice  has  been  done.  The  judgment  of 
the  Superior  Court  must  therefore  be  affirmed. 


Allen  B.  Wrisley  Co.  v.  William  Barke. 

1.  Master  and  Servant— Knowledge  of  Foreman  is  Knowledge  of 
the  Master,— It  is  the  master's  duty  to  exercise  reasonable  care  to  fur- 
nish the  servant  a  reasonably  safe  place  in  which  to  do  his  work.  This 
he  has  failed  to  do  when  his  foreman,  who  in  this  case  was  a  vice-prin- 
cipal, knew  of  the  dangerous  condition  of  the  place  for  a  week  before 
the  accident.    His  knowledge  is  chargeable  to  the  master. 

2.  ^KVR—Asmmption  of  Risk  and  Exercise  of  Proper  Care,  Ques- 
tions for  the  Jury.— Whether  plaintiff  assumed  the  risk  or  failed  to 
exercise  proper  care,  are  questions  properly  submitted  to  the  jury. 

8.  Same— />ufy  to  )f\Lmish  a  Reasonably  Safe  Place  in  Which  to 
Work  Can  Not  Be  Delegated,— The  master's  duty  to  exercise  reasonable 
care  to  furnish  the  servant  a  reasonably  safe  place  in  which  to  work, 
can  not  be  delegated  to  another  so  as  to  divest  the  master  of  that  duty. 
Whoever  performed  that  duty  for  the  master,  whether  he  was  or  was 
not  the  servant's  fellow-servant,  his  negligence  would  be  the  master's 
negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Coikrt  of  CJook  Coimty;  the  Hon.  Russell  P.  Goodwin,  Judge  pre- 
siding. Heard  in  this  court  at  the  March  term,  1902.  Affirmed. 
Opinion  filed  February  9,  1903. 
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Statement. — Appellee  brought  suit  against  appellant  to 
recover  damages  for  personal  injuries  sustained  by  him 
while  in  its  employ  June  24,  1896,  and  on  a  jury  trial  was 
awarded  a  verdict  of  $7,500,  on  which  the  court  entered 
judfjment,  from  which  this  appeal  is  taken. 

At  the  close  of  the  plaintiff's  evidence  and  again  at  the 
close,  of  all  the  evidence,  defendant  moved  the  court  to 
instruct  the  jury  to  find  it  not  guilty,  but  the  motions  were 
respectively  overruled.  With  another  instruction  for  the 
plaintiff  the  court  gave  the  following,  which  we  have  num- 
bered consecutively  two  to  five : 

2.  "  The  court  further  instructs  the  jury  that  if  you 
should  find  from  thfe  evidence  that  the  defendant  did  not 
have  actual  notice  of  a  defect  in  the  sewer  cover  described 
in  the  declaration,  yet,  if  you  find  from  the  evidence  that 
the  cover  to  said  sewer  hole  was  in  a  defective  condition 
and  remained  so  for  such  a  lens^th  of  time,  prior  to  the 
accident  to  the  plaintiff,  that  the  defendant  might  have 
discovered  such  defect  by  the  exercise  of  reasonable  dili- 
gence, then  you  will  be  justified  in  finding  that  the  defend- 
ant had  notice  of  such  defect,  and  that  it  was  the  duty  of 
the  defendant  to  have  repaired  said  defect." 

3.  **  The  court  further  instructs  the  jury  that  it  was  the 
duty  of  the  defendant  in  this  case  to  have  used  ordinary 
care  and  prudence  in  furnishing  to  the  plaintiff  at  the  time 
of  the  accident  a  reasonably  safe  place  in  which  to  work, 
and  to  have  used  all  reasonable  precaution  to  maintain  and 
keep  such  place  in  a  reasonably  safe  condition." 

4.  "  The  court  further  instructs  the  jury  that  while  it  is 
the  law  that  where  an  emjjloyment  is  attended  with  dan- 
ger, the  servant  engaging  in  it  assumes  the  measure  of 
ortlinary  perils  which  are  incident  to  it;  this  applies  only  to 
perils  or  risks  ordinarily  incident  to  the  service  and  not  to 
those  which  are  extraordinary  and  which  did  not  exist  at 
the  time  the  servant  engaged  in  the  master's  business  and 
which  the  servant  did  not  subsequently  assume." 

5.  "The  court  further  instructs  the  jury  that  if,  under 
the  evidence  and  instructions  of  the  court,  tne  jury  find  the 
defendant  guilty,  then  in  estimating  the  plaintiff's  dam- 
ages it  will  oe  proper  for  the  jury  to  consider  the  effect  of 
the  injury  in  future  upon  the  plaintiff,  if  any  is  shown  bv 
the  evidence  in  this  case,  the  use  of  his  foot  and  leg,  hfs 
ability  to  attend  to  his  affairs  generally,  in  pursuing  any 
ordinary  trade  or  calling,  if  the  evidence  show  that  these 
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will  be  aflfected  in  future,  and  also  the  bodily  pain  and 
suffering  he  sustained,  if  any,  and  all  damages,  present  and 
future,  if  any,  which,  from  the  evidence,  can  be  treated  as 
the  necessary  and  direct  result  of  the  injury  complained  of." 

The  court  gave  numerous  instructions  on  behalf  of  the 
defendant,  but  refused,  among  others,  the  following : 

V.  ''The  court  instructs  the  jury  that  in  order  to  en- 
title the  plaintiff  to  recover  any  dama;^es,  under  the  alle- 
gations of  the  declaration,  in  this  case,  he  must  prove  by  a 
preponderance  of  the  evidence : 

First.  That  the  manhole  and  the  cover  thereof  were  in  a 
defective  condition  at  the  time  of  the  accident. 

Second.  That  the  officers  of  the  defendant  had  notice  or 
knowledge  of  the  defective  condition  of  said  manhole,  if  the 
jury  believe  the  same  was  defective;  and 

Third.  That  the  plain tiflf  did  not  know  of  such  defect 
and  had  no  equal  means  with  the  master  of  knowing  the 
same.' 

And  the  court  instructs  the  jur}'^  in  this  connection  that 
in  determining  the  weight  or  preponderance  of  the  evidence 
in  this  case  and  in  whose  favor  it  lies,  they  must  take  into 
consideration  the  opportunities  of  the  several  witnesses  for 
seeing  and  knowing  the  facts  and  things  about  which  they 
testify,  their  conduct  and  demeanor  while  giving  their  evi- 
dence, their  interest  or  lack  of  interest,  if  any,  m  the  suit 
and  the  result  thereof,  the  relation  or  connection,  if  any, 
between  the  witnesses  and  the  parties  to  the  suit,  the  appar- 
ent consistency  and  fairness  of  their  evidence,  the  probabil- 
ity or  improbability  of  the  truth  of  the  statements  of  the 
several  witnesses  testifying  therein  in  view  of  all  the  facts 
and  circumstances  proven  on  the  trial  thereof,  and  from  all 
the  facts  and  circumstances  determine  upon  which  side  the 
weight  or  preponderance  of  the  evidence  is. 

And  the  court  further  instructs  the  jury  that  in  deter- 
mining in  whose  favor,  whether  that  of  the^  plaintiff  or  the 
defendant,  the  weight  of  the  evidence  preponderates  or  lies, 
the  jury  must  take  into  consideration  all  the  evidence  in  the 
case  and  can  not  willfully  and  capriciously  disregard  the 
evidence  of  any  unirapeached  witnesses  testifying  either  for 
the  defendant  or  the  plaintiff  in  the  case." 

VI.  "  The  court  further  instructs  the  jury  that  it  is  the 
law  of  this  state,  that  the  defendant  was  under  no  obliga- 
tion to  take  more  care  of  the  plaintiff  than  the  plaintiff 
might  reasonably  be  expected  to  take  of  himself.  There- 
fore, although  the  jury  may  believe  from  the  evidence  that 
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the  covering  to  the  manhole,  in  which  the  plaintiff  fell  and 
was  injured,  was  partially  raised  or  removed  or  gave' way 
when  he  stepped  upon  or  near  the  same,  and  that  his  foot 
was  scalded  thereby  in  the  manner  testified  to  by  him,  still 
if  the  jury  shall  further  believe  from  the  evidence  that  the 
plaintiff  had  been  at  work  in  the  boiler  room  of  the  defend- 
ant and  in  and  around  said  manhole  and  in-  the  use  of  the 
same  in  the  course  of  his  employment  for  such  a  length  of 
time  and  to  such  an  extent  as  to  enable  him  to  ascertain 
the  purpose  and  use  of  said  manhole  and  that  the  covering 
thereof  was  defective  and  dangerous  to  such  an  extent  as 
to  enable  him  to  become  acquainted  with  the  risk  attending 
the  use  of  said  manhole  in  the  course  of  his  employment, 
and  if  the  jury  shall  further  believe  from  the  evidence  that 
the  opportunity  of  the  plaintiff  to  become  acquainted  with 
the  condition  and  cover  of  said  manhole,  and  the  risk  attend- 
ing the  use  thereof,  was  the  same  as  that  of  the  defendant 
or  the  agents  and  officers  thereof,  then  the  plaintiff,  in  not 
ascertaining  the  condition  of  said  manhole  and  the  danger 
and  risk  attending  the  use  of  the  same,  if  the  jury  believe 
from  the  evidence  that  he  did  not  know  its  condition  and 
the  risk  attending  its  use,  and  was  not  in  the  exercise  of 
ordinary  care,  and  the  jury  must  find  the  defendant  not 


Xll.  "The  court  further  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  plaintiff  was 
injured  by  stepping  into  the  manhole,  or  through  the  cover 
thereof,  in  the  boiler  room  of  the  defendant,  and  that  said 
injury  resulted  from  a  defective  condition  of  said  manhole, 
still,  if  the  jury  shall  further  l^elievefrom  the  evidence  that 
the  plaintiff  was  at  work  in  and  around  the  boiler  room  of 
the  defendant  from  the  4th  day  of  June  until  the  24th  day 
of  that  month,  and  that  in  his  employment  he  was  daily  or 
oftener  required  to  remove  the  cover  of  said  manhole  for 
the  purpose  of  siphoning  out  the  water  from  under  the 
boilers  m  said  boiler  room,  then  he  will  be  charged  with 
notice  of  the  condition  of  said  manhole  and  the  covering 
thereof;  and  the  jury  are  further  instructed  that  if  the 
plaintiff  continued  in  the  employment  of  the  defendant  after 
such  knowledge  he  voluntarily  assumed  the  danger  and  risk 
attendino:  his  employment,  and  the  jury  must  find  the 
defendant  not  guilty." 

D.  J.  &  D.  J.  Schuyler,  Jr.,  attorneys  for  appellant;  D. 
J.  Schuyler,  of  counsel. 

Voi.  CVI  3 
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Heney  M.  Coburn,  attorney  for  appellee. 

Mr.  Justigk  Windes  delivered  the  opinion  of  the  court. 

The  evidence,  in  substance,  among  other  things  not  nec- 
essary to  be  here  stated,  shows  that  plaintiff  was  employed 
by  one  Lockwood,  an  engineer  and  foreman  of  defendant, 
two  or  three  weeks  prior  to  his  injury,  which  occurred  on 
June  24.  1896,  to  work  in  the  boiler  room  of  defendant's 
soap  factory,  in  a  basement  of  a  building  on  Fifth  avenue, 
in  Chicago;  that  his  duties  were  to  take  ashes  out  of  the 
ash  pits  from  underneath  the  boilers,  assist  the  firemen,  do 
what  he  was  told  to  do  by  the  foreman,  and  at  times. he  was 
directed  to  and  did  siphon,  by  means  of  a  hose,  water  which 
collected  in  the  ash  pits,  into  the  catch  basin  of  a  sewer 
located  in  a  boiler  room  and  near  the  ash  pits,  and  he  was 
instructed  how  to  do  this  siphoning;  that  the  catch  basin, 
which  was  about  thirty -six  inches  in  diameter,  had  a  wooden 
cover  made  of  two  pieces  of  inch  and  one  eighth  pine  boards 
crossed,  and  had  a  hole  in  the  center  about  twelve  inches 
square  which  was  used  for  cleaning  out  the  catch  basin; 
that  this  twelve-inch  hole  had  a  separate  cover  made  of  two 
boards,  the  lower  one,  which  fitted  into  the  holfe,  twelve, 
and  the  other  fourteen  inches  square,  nailed  together;  that 
the  boiler  room  was  about  fifteen  feet  wide  and  forty  feet 
long,  excluding  the  space  taken  up  by  the  boilers,  contained 
six  boilers  with  four  ash  pits,  and  was  lighted  bj'  five  win- 
dows facing  an  alley  to  the  east,  the  windows  being  about 
three  feet  wide  and  between  seven  and  eight  feet  high,  also 
by  three  gas  jets.  As  to  whether  the  place  where  the  catch 
basin  was  located  was  usually  well  lighted  or  otherwise, 
there  is  a  conflict  in  the  evidence.  At  the  time  of  the  accd- 
dent  and  during  most  of  the  time  the  plaintiff  worked  in 
the  boiler  room,  we  think  the  preponderance  of  the  evidence 
shows  that  the  place  where  the  catch  basin  was  the  light 
was  poor — not  sufficient  to  see  the  condition  of  the  catch 
basin  cover,  without  a  careful  examination.  It  appears  that 
it  was  daily  or  oftener  necessary  to  siphon  the  water  from 
the  ash  pits  into  this  catch  basin,  and  in  order  to  do  so  the 
lid  or  covering  over   the   hole  in  the  center  of  the  basin 


Chicago— First  District— A.  D.  1903.       35 

Allen  B.  Wrisley  Co.  v.  Burke. 

cover  had  to  be  removed,  a  hose  placed,  one  end  in  the  ash 
pit  and  the  other  in  the  catch  basin,  by  means  of  which  the 
water  was  taken  from  the  ash  pit  into  the  catch  basin  and 
thence  ran  away  through  the  sewer.  The  water  in  the  ash 
pifs  was  hot  and  steam  escaped  into  the  catch  basin,  keeping 
the  water  therein  always  hot,  so  that  the  cover  of  the  catch 
basin  became  water  and  steam  soaked, and  it  became  soft  and 
disintegrated  by  the  steam,  and  a  new  cover  had  to  be  put 
on  every  four  to  six  weeks;  but  this  softening  of  the  catch 
basin  cover  was  not  known  to  plaintiff,  and  it  does  not 
appear  that  he  had  any  experience  or  knowledge  in  that 
regard.  The  catch  basin  cover  was  on  a  level  with  the 
boiler  room  floor,  and  plaintiff's  duties  in  removing  the 
ashes  and  siphoning  the  water  from  the  pits  into  the  catch 
basin  made  it  necessary  for  him  to  pass  from  time  to  time, 
many  times  daily,  very  near  the  catch  basin,  and  at  the  time 
in  question,  while  going  abo*ut  his  duties,  he  stepped  upon 
the  cover  of  the  catch  basin,  which  was  enveloped  by  escaping 
steam  at  the  time,  and  the  part  over  the  twelve-inch  opening 
gave  way  and  plaintiffs  footand  leg  passed  through  the  open- 
ing into  the  hot  water  in  the  basin,  whereby  his  right  ankle 
and  leg  almost  to  the  knee  were  scalded.  The  evidence 
tends  to  show,  and  the  jury  were  justified  in  finding,  that  the 
catch  basin  cover  had  been  in  a  dangerous  condition  for  a 
week  at  least  before  the  accident,  and  that  this  was  known 
to  defendant's  foreman,  wHo  had  previously  asked  defend- 
ant's president  to  allow  the  wooden  cover  to  be  replaced  by 
a  stone  cover  with  an  iron  plate  on  it.  Indeed,  it  is  not 
contended  but  that  the  defendant  was  negligent  as  charged 
in  the  declaration. 

For  appellant  it  is  claimed  that  the  verdict  is  against  the 
weight  of  the  evidence,  that  the  plaintiff  assumed  the  risk 
of  injury  from  the  catch  basin  cover,  that  he  was  a  fellow- 
servant  with  Lock  wood,  the  defendant's  engineer  and  fore- 
man, and  that  he  failed  to  exercise  ordinary  care,  which 
was  the  proximate  cause  of  his  injury.  It  seems  unneces- 
sary to  state  the  specific  items  of  evidence  bearing  upon 
each  of  these  points.     We  have  read  and  considered  it  in 
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the  light  of  the  argument  of  appellant's  counsel,  and  are  of 
opinion  that  the  evidence  on  the  question  of  plaintiflf's  care 
and  the  assumption  of  the  risk,  present  matters  for  the 
consideration  of  the  jury,  and  that  a  verdict  on  both  these 
points  in  favor  of  the  plaintiff  is  justified.  It  was  tlie 
defendant's  duty  to  exercise  reasonable  care  to  furnish  the 
plaintiff  a  reasonably  safe  place  in  which  to  do  his  work. 
This,  we  think,  it  failed  to  do,  because,  as  we  have  seen, 
Lockwood,  whom  the  evidence  shows  was  the  defendant's 
foreman,  and,  for  the  purposes  of  this  case,  a  vice-principal, 
knew  of  the  dangerous  condition  of  the  catch  basin  for  a 
week  before  the  injury.  This  knowledge  was  chargeable 
to  the  defendant.  Swift  &  Co.  v.  Kutkowski,  167  111.  156-9; 
City  of  La  Salle  v.  Kostka,  190  111.  130-41;  Ross  v.  Shanley, 
185  111.  390. 

Appellant's  counsel  argue  with  great  earnestness  that 
the  plaintiff  is  shown  by  the  evidence  to  have  had  equal, 
knowledge,  or  at  least  equal  means  of  knowledge,  with 
Lockwood,  of  the  dangerous  condition  of  the  catch  basin. 
That  he  had  actual  knowledge  is  denied  by  the  plaintiff, 
and  the  evidence  as  to  the  want  of  proper  light  in  the 
boiler  room  and  the  nature  of  plaintiff's  duties,  we  think, 
tends  to  corroborate  him  in  this  respect.  It  was  not  his 
duty  to  make  a  critical  examination  of  the  catch  basin 
cover  (City  of  La  Salle  v.  Kostka,  190  111.  130,  and  Ross 
V.  Shanley,  185  111.  390-3,  and  cases  cited),  and  the  evidence 
tends  to  show  that  without  such  examination  he  would  not 
have  discovered  that  it  was  dangerous.  He  did  not  make 
a  critical  examination  of  the  cover.  The  fact  that  he  took 
off  the  covering  at  times  is  not  conclusive,  considering  the 
character  of  the  light  in  the  room  and  the  nature  of  his 
duties,  that  he  knew  or  by  the  exercise  of  reiisonable  care 
should  have  known  that  the  covering  was  in  a  dangerous 
condition. 

Whether  plaintiff  assumed  the  risk  or  failed  to  exercise 
proper  care,  were,  we  think,  questions  properly  submitted 
to  the  jury,  and  the  verdict  on  these  points  should  not  be 
disturbed. 
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As  to  the  claim  that  Lock  wood  was  his  fellow-servant, 
there  is  no  sufficient  evidence  to  support  it,  and  the  court 
was  ri^ht  in  refusing  the  instruction  on  the  question  of 
fellow-servant,  numbered  23,  which  it  is  claimed  the  court 
erred  in  refusing.  Even  if  Lockwood  was  a  fellow-servant 
of  plaintiff,  that  fact  would  not  relieve  appellant  from  lia- 
bility. Appellant's  duty  to  exercise  reasonable  care  to 
furnish  appellee  a  reasonably  safe  place  in  which  to  work 
could  not  be  delegated  to  another  so  as  to  divest  itself  of 
that  duty.  Whoever  performed  that  duty  for  appellant, 
whether  he  was  or  not  plaintiff's  fellow-servant,  his  negli- 
gence would  be  appellant's  negligence.  K.  R.  Co.  v.  Scan- 
Ian,  170  111.  106-14,  and  cases  cited;  Leonard  v.  Kinnare, 
174  111.  532-7. 

Appellant's  counsel  contend  that  the  court  erred  in  its 
rulings  upon  evidence  and  in  this  connection  it  is  said  that 
there  was  error  in  allowing  plaintiff  to  prove  by  TDr.  Eaton, 
the  attending  physician  of  plaintiff,  what*  his  services  as 
such  "  were  reasonably  worth,"  the  contention  being  that 
the  proof  should  have  been,  not  what  the  services  were  rea- 
sonably worth,  but  what  the  usual,  ordinary  and  reasonable 
charges  among  physicians  in  the  city  of  Chicago  were  for 
services  rendered  by  the  witness.  According  to  the 
abstract,  the  objection  of  counsel  was  general — not  as  they 
now  make  it.  The  case  of  Ry.  Co.  v.  Cotton,  140  111.  486, 
relied  upon  by  appellant  in  this  regard,  does  not  sustain 
the  claim.  It  was  certainly  competent  to  prove  what  the 
services  were  reasonably  worth,  and  if  the  objection  of 
counsel  now  made  is  good,  he  should  have  moved  to  strike 
out  the  evidence  when  the  plaintiff  failed  to  prove  what 
the  usual  and  ordinary  charges  for  such  services  among 
physicians  in  Chicago  were.  No  such  motion  was  made. 
Like  evidence  as  to  services  of  the  nurse  who  attended 
plaintiff  was  objected  to,  but  the  objection  was  general  and 
the  same  reason  applies.  The  evidence  was  proper  when 
offered,  and  no  motion  was  made  to  strike  U  out. 

Also  it  is  claimed  it  was  error  that  the  witness  Hussey 
was  not  allowed  to  answer  the  following  question,  asked 
on  his  direct  examination  by  defendant's  counsel : 
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".Q.  Now  when  you  was  there — during  the  time  you 
was  there,  what  did  you  see  Burke  doin^  ?  What  were  the 
ordinary  duties  he  performed  there  while  he  was  working 
for  Mr.  Wrisley  up  to  the  time  of  the  accident  ?  " 

We  think  there  was  no  error  in  this  regard.  The  ques- 
tion is  double,  and  besides,  the  witness  had  previously 
answered  as  to  what  the  plaintiflf,  Burke,  did,  and  that  siphon- 
ing out  the  water  was  a  part  of  his  duties,  and  that  he 
had  seen  him  do  it.  We  are  unable  to  conceive  how  any- 
thing further  which  was  material  could  have  been  elicited 
by  an  answer  to  the  question. 

Another  objection  is  made  to  the  court's  ruling  in  strik- 
ing out  certain  evidence  of  appellant's  witness  Kaiser,  but 
we  think  there  was  no  error  in  the  ruling.  The  same  rea- 
sons as  last  above  stated  apply. 

It  is  also  claimed  that  the  court  erred  in  permitting  cer- 
tain questions  on  the  cross-examination  of  Dr.  Hoether,  one 
of  appellant's  vyitnesses,  which  elicited  testimony  from  the 
witness  that  he  was  paid  for  his  services  in  examining 
plaintiff  by  an  accident  insurance  company,  and  that  he  had 
since  examined  seven  or  eight  cases  for  the  same  company. 
The  witness  had  previously  answered  that  a  Mr.  Bale  had 
sent  him  to  examine  plaintitf ;  that  he  thought  Mr.  Bale  was 
connected  with  appellant,  but  didn't  know.  In  view  of 
the  witness'  answer,  we  are  not  prepared  to  hold  that  the 
further  examination,  which  was  allowed  and  to  which  we 
have  referred,  was  such  error  as  would  justify  a  reversal. 
It  may  be  said  the  further  examination  was  proper  for  the 
purpose  of  showing  the  witness'  interest  and  as  bearing 
upon  his  credibility,  considering  the  fact  that  he  testified 
with  great  particularity  of  matters  which  occurred  nearly 
five  years  before  he  testified.  Also,  this  evidence  could 
have  had,  in  our  opinion,  no  prejudicial  effect,  except  as  to 
the  amount  of  the  damages  assessed.  We  think  the  verdict 
was  not  so  far  excessive  as  that  it  should  be  disturbed. 

Criticism  is  made  of  each  of  the  plaintiff's  instructions, 
quoted  in  the  statement,  but  we  are  of  opinion  that  they 
present  no  cause  of  reversal.     The  one  numbered  three,  in 
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the  last  clause,  in  stating  thedefendaat's  duty,  says  that  it 
should  ha«re  used  all  reasonable  precaution  to  maintain  and 
keep  the  place  where  plaintiff  was  put  to  work  in  a  reason- 
ably safe  condition.  It  is  said  that  this  imposes  a  higher 
duty  upon  the  defendant  than  is  required  by  law,  viz.,  to 
exercise  the  highest  degree  of  care,  to  keep  the  sewer  cover 
in  a  safe  condition.  We  think  not,  but  only  that  it  should 
use  reasonable  precaution  so  to  do.  All  reasonable  pre- 
caution, while  a  somewhat  stronger  expression,  means  no 
more  than  reasonable  precaution. 

The  instruction  numbered  5  is  criticised  as  being  mis- 
leading and  vicious  because  its  tendency  was  to  cause  the 
jury,  because  of  the  phrase,  "all  damages  present  and 
future,"  to  award  higher  damages  than  it  otherwise  would. 
We  think  the  objection  is  npt  justifiable.  It  only  allows 
the  jury  to  award  damages  in  this  connection  for  bodily 
pain  and  suffering  in  the  future,  as  is  stated  in  the  instruc- 
tion, "which,  from  the  evidence,  can  be  treated  as  the 
necessary  and  direct  result  of  the  injury  complained  of." 
Such  is  the  law  as  established  by  repeated  decisions  of  this 
and  the  Supreme  Court. 

Objections  to  the  other  of  the  plaintiff's  instructions 
need  no  specific  mention. 

The  defendant's  fifth  instruction  was,  as  we  think,  prop- 
erl\^  refused,  for,  among  other  reasons,  that  in  the  second 
item  of  proof  required  thereby  to  entitle  plaintiff  to 
recover,  it  makes  it  necessary  for  the  plaintiff  to  prove  that 
the  defendant  had  notice  or  knowledge  of  the  defective 
condition  of  the  manhole  of  the  sewer  or  catch  basin 
in  question.  There  was  no  claim  on  the  part  of  the  plaint- 
iff that  the  manhole  was  in  a  defective  condition.  Besides, 
it  required  the  plaintiff  to  show  notice  or  knowledge  of  the 
defendant  in  this  regard,  whereas  it  is  sufBcient  that  the 
defect  had  existed  for  such  a  length  of  time  that  the 
defendant  should,  by  the  exercise  of  ordinary  care,  have 
known  of  its  defective  condition. 

The  sixth  refused  instruction  requested  by  the  defendant 
was  properly  refused,  among  otlier  reasons,  because  it  is 
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argumentative,  and  in  effect  tells  the  jury  that  certain  facts: 
constitute  a  want  of  ordinary  care  on  the  part  of  plaintiff, 
which  should  have  been  left  to  the  jury. 

The  twelfth  refused  instruction  requested  by  the  defend- 
ant was  properly  refused,  for  the  reason  that  it  is  in  sub- 
stance covered  by  the  twentieth,  which  was  /a^iven,  and  also 
has  the  same  objection  as  the  fifth,  in  that  it  predicates 
plaintiff's  injury  upon  the  defective  condition  of  the  man- 
hole, which  was  not  claimed. 

Appellant's  counsel  also  argue  that  it  was  error  for  the 
court  to  refuse  the  sixteenth  instruction  requested  for 
appellant.  The  abstract  and  the  record  both  show  that 
this  instruction  was  given. 

From  a  careful  reading  of  all  the  instructions  given  and 
refused,  we  think  that  the  jury  was  instructed  quite  fully 
upon  all  the  issues  of  the  case,  and  in  some  respects  more 
favorably  for  appellant  than  was  its  right  under  the  law, 
and  therefor©  no  just  ground  of  complaint  in  this  regard 
can  be  mad^  by  appellant. 

Finally  it  is  argued  that  the  damages  awarded  are  grossly 
excessive,  and  that  the  jury  was  actuated  by  passion  and 
prejudice  in  rendering  the  verdict  it  did.  We  are  unable, 
from  a  careful  reading  of  the  evidence,  to  find  anything 
which  seems  to  indicate  either  passion  or  prejudice  of  the 
jury.  In  fact,  the  trial  seems  to  have  been  conducted  in  a 
fair  and  orderly  manner.  The  evidence  shows  that  the 
plaintiff  suffered  very  serious  and  painful  injuries,  which 
are  plainly  permanent  in  their  nature,  and  we  think  it  is 
our  duty  not  to  disturb  the  judgment.  It  is  therefore 
affirmed. 


Concord  Apartment  House  Co.  et  ah  v.  Maurice  Yon 
Platen  et  al. 

1.  Mechanics'  Liens— ite^uVemf!nf«  of  Act  of  1895.  —The  act  of  1 895 
requires  that  the  times  for  completion  and  for  final  payment  shall  be 
fixod  by  the  contract,  and  such  requirement  applies  equally  to  written 
and  unwritten  contracts. 
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3.  Same— Confttruetion  of  Sec,  3  of  the  Act  of  lS74,—'£he  phrase 
*•  within  one  year  from  the  commencement  of  the  work  or  delivery  of 
the  materials*'  in  Sec.  3  of  the  act  of  1874  means  the  same  as  if  the  read- 
ing were,  or  from  the  commencement  of  the  delivery  of  the  materiaU. 

Mechanic's  Lien.—Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Philip  Stein,  Judge  presiding.  Heard  in  this  court  at  the 
March  term.  1902.    Affirmed.     Opinion  filed  February  9,  1903. 

Statement. — This  is  an  appeal  from  a  decree  in  favor  of 
appellees  for  a  lien  on  certain  premises  described  in  their 
pleading.  The  Concord  Apartment  House  Company  is  the 
owner  of  a  leasehold  interest,  under  a  lease  for  ninety -nine 
years,  of  the  premises  in  question.  Being  about  to  erect  a 
large  apartment  building  on  the  premises,  it  issued  bonds  to 
the  amount  of  $50,000,  secured  by  trust  deed  of  the  prem- 
ises, to  the  Northern  Trust  Company.  The  bonds  and  trust 
deed  are  dated  June  1, 1895,  and  the  trust  deed  was  recorded 
February  22,  1896. 

The  appellees  are  partners  under  the  copartnership  name 
of  Von  Platen  &  Dick,  and  are  engaged  in  the  business  of 
manufacturing  and  selling  lumber,  mouldings,  sash,  doors, 
interior  iSnish,  trim,  and  all  work  known  as  mill  work.  The 
following  correspondence  took  place  between  appellees  and 
the  Concord  Apartment  House  Company : 

"  Chicago,  6-18,  1895. 
Concord  Apartment  House  Co. 

•  Gentlemen  :  We  hereby  propose  to  furnish  all  doors, 
trim,  transoms,  jambs,  stops,  stools,  aprons,  threshold,  casing 
and  caps  (in  long  lengths),  base,  shelf  cleats,  shelving,  chair 
rail,  corner  beads,  4  store  sash,  2  large  inside  sash,  panel 
backs  &  window  linings  for  your  bldg.  according  to  plans  & 
specifications  for  $11,384.45.  If  2  foot  4  doors  are  made  If 
solid  i  sawed  doors  as  suggested  by  us  we  will  deduct  $250. 
Yours  very"  truly, 

Von  Platen  &  Dick." 

"Chicago,  May  22,  1895. 
Messrs.  Yon  Platen  &  Dick,  Loomis  and  Hinman  Sts. 

Gentlemen  :  Your  proposition  to  furnish  all  doors, 
trim,  transoms,  jambs,  stops,  stools,  apron,  threshold,  cas- 
ings and  caps  (in  long  lengths)  base,  shelf  cleats,  shelving, 
chair  rail,  corner  beads,  store  sash,  large  inside  sash,  panel 
backsand  window  lining,  of  May  IS,  1S95,  is  hereby  accepted. 
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We  reserve  the  right,  however,  to  change  the  doors  in 
accordance  with  your  suggestion  from  2-4doors  tolf  solid, 
if  we  so  desire,  which  we  will  determine  shortly  and  give 
you  due  notice. 

Yours  truly, 
Concord  Apartment  if ojjse  Company, 

By  A.  A.  Kolf,  Secretary." 
"Chicago,  January  29th,  1896. 
Messrs.  Von  Platkn  &  Dick. 

Gkntlemen  :  In  our  contract  with  you  of  May  22d,  1895, 
we  wish  the  following  changes  made :  All  2-4  doors  and 
smaller  doors  solid.  All  trim,  including  cafe,  barber  shop 
and  billiard  room  in  basement,  to  be  Wisconsin  birch,  bal-. 
ance  to  be  pine  for  paint.  These  changes  increasing  price 
from  eleven  thousand  one  hundred  and  thirty-four  dollars 
and  thirty-five  cents  ($11,134.35)  to  eleven  thousand  three 
hundred  and  eighty-four  dollarsand  fifty  cents  ($11,384.50) 
payable  eighty  (8(3)  per  cent  as  the  material  is  delivered 
lor  each  floor,  balance  on  completion,  as  according  to  orig- 
inal agreement. 

The  Concord  Apartment  House  Co., 
By  Carl  Findeisen,  President. 
A.  A.  Kolf,  Secy." 

There  were  no  written  specifications  given  to  appellees, 
but  they  were  furnished  with  plans,  and  it  was  understood 
between  the  parties,  when  appellees'  proposition  of  May 
18th  was  accepted,  that  the  interior  finish  was  to  be  oak. 
Prior  to  January  29,  1895,  no  material  had  been  delivered 
by  appellees  to  appellants,  for  the  reason  that  the  work  on 
the  apartment  building  had  not  been  advanced  to  a  condi- 
tion such  that  the  material  could  be  used  in  it.  Appellees 
delivered  the  material,  in  accordance  with  the  changes  pro- 
vided for  by  appellants'  letter  of  date  January  29, 1896,  the 
first  delivery  being  February  19,  1896,  and  the  last  Octo- 
ber 29,  1896. 

Appellees  filed  with  the  clerk  of  the  Circuit  Court,  Feb- 
ruary 17,  1897,  their  claim  for  lien.  After  the  issues  were 
made  up  the  cause  was  referred  to  a  master  to  take  proofs 
and  report.  The  master  reported  in  favor  of  appellees, 
found  that  there  was  due  them,  October  29,  1896,  the  sum 
of  $3,319.50,  and  recommended  a  decree  for  that  amount, 
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with  interest  from  October  29,  1896,  in  all,  principal  and 
interest,  $4,081.13.  Objections  were  filed  to  the  raaster^s 
report  which  were  overruled  by  hira,  and  which  were 
ordered  to  stand  as  exceptions  on  the  hearing.  The  find- 
ing of  the  master  included  $414  for  extras  furnished 
between  February  19,  1896,  and  October  29,  1896,  and  also 
included  $250,  apparently  on  account  of  the  difference  in 
value  between  oak  and  birch.  The  court  disallowed  both 
these  items,  and  found  that  there  was  due  appellees  $3,319.50 
with  interest  from  October  29,  1896,  amounting  in  all  to 
$4,181.78,  but  decreed  a  lien  only  for  the  sum  of  $2,650, 
with  interest  from  October  29, 1896,  amounting  in  all  to 
$3,346.97.  The  master  and  court  both  found  that  appellees' 
lien  was  superior  to  that  of  the  Northern  Trust  Company. 

Millard  R.  Powers  and  Dupee,  Judah,  Willabd  ife 
Wolf,  attorneys  for  appellants. 

Fred  H.  Atwood,  Frank  B.  Pease  and  Charles  O. 
LoucKs,  attorneys  for  appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  contentions  of  appellants  are  :  1.  That  the  letters 
of  May  18  and  22,  1895,  did  not  constitute  a  contract 
between  the  parties.  2.  If  they  did  constitute  a  contract, 
the  letter  of  the  appellant,  the  Concord  Apartment  House 
Co.,  of  January  29,  1896,  acceded  to,  as  it  was,  by  appellees, 
made  such  radical  changes  in  the  contract  as  to  constitute 
a  new  contract,  and  an  abandonment  of  the  former  one.  If 
either  of  these  contentions  is  sound,  appellees'  claim  of  lien 
must  fail;  because  the  letter  of  January  29th  fixes  no  time 
within  which  the  materials  were  to  be  furnished,  as  re- 
quired by  section  6  of  the  act  of  1895  in  respect  to  mechan- 
ics' liens.  Freeman  v.  Rinaker,  185  111.  172;  Kelley  v. 
Northern  Trust  Co.,  190  Id.  40 1. 

In  support  of  appellants'  first  contention  it  is  argued  that 
the  appellant,  the  Concord  Apartment  House  Corppany, 
had  before  it  two  propositions,  differing  materially,  and, 
to  make   the  contract,  must  have  accepted  one  of  them 
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absolutely.  We  do  not  concur  in  this  contention.  By  the 
proposition  of  appellees  they  merely  gave  appellant,  the 
Concord  Apartment  House  Company,  the  privilege  of  chang 
ing  the  doors,  as  therein  suggested,  and  the  company 
accepted  the  proposition  with  that  privilege.  The  proposi- 
tion and  its  acceptance,  as  made,  constituted  a  contract 
between  the  parties,  and  the  fact  that  such  contract 
provided  that  the  company  might  make  the  change  as  to 
the  doors  did  not  affect  its  character  as  a  valid  and  binding 
contract.  There  was  no  uncertainty  in  the  contract,  as 
appellants'  counsel  contend.  It  is  true  that  the  company 
might  or  not  have  required  the  suggested  change,  but  it  was 
certain  that,  by  the  contract,  it  had  the  privilege  so  to  do, 
and  equally  certain  that,  if  it  so  did,  the  appellees  would  be 
bound  to  deduct  $250  from  the  amount  specified  in  their 
proposition. 

It  is  not  unusual,  but  rather  common,  for  building  con- 
tracts to  provide  that  the  owner  may  make  changes  in  the 
specifications,  and  we  know  of  no  precedent  for  holding 
that  this  affects  the  validity  or  binding  character  of  the 
contract.  That  a  contract  was  created  between  the  parties 
by  the  proposition  of  appellees  of  May  18th  and  its 
acceptance  by  the  company  by  its  letter  of  May  22,  1895, 
was  recognized  by  the  company  in  its  letter  of  January 
29,  1896,  in  which  this  language  is  used:  "In  our  con- 
tract with  you  of  May  22,  1895,  we  wish  the  following 
changes  made,"  etc.  This  was  also  recognized  by  appel- 
lees, by  their  making  the  change  as  to  the  doors.  The 
articles  delivered  by  appellees  to  the  appellant  company 
were  the  articles  described  in  the  contract  of  May  22, 
1895.  In  appellees'  proposition  of  May  18, 1895,  the  kind  of 
wood  of  which  the  trimmings  were  to  be  is  not  stated;  but  it 
appears  from  the  evidence  that  it  was,  at  first,  agreed  by  the 
parties  that  they  should  be  of  oak.  The  only  change  made, 
not  provided  for  in  the  contract  of  May  22d,  was  the  substi- 
tution of  birch  for  oak  in  the  trimmings.  There  was  no 
change  made  in  the  plans  of  the  building.  We  are  of  opin- 
ion that  the  substitution  of  birch  for  oak  in  the  trimminofs 
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was  not  an  abandonment  of  the  contract  of  May  23,  1895, 
but  was  merely  a  modification  of  that  contract.  Notwith- 
st-anding  the  changes  suggested  bj^  the  letter  of  January  29, 
1896,  appellees  had  to  look  to  the  contract  of  May  22,  1895, 
to  ascertain  what  they  were  required  to  deliver  to  the 
api^llant  company.  The  letter  of  January  29th  merely 
suggested  a  change  of  the  material  of  the  trimmings 
required  to  be  furnished  by  the  contract.  The  date  of  the 
contract  being  May  22,  1895,  before  the  act  of  1895  was  in 
force,  the  mechanics'  lien  law  of  1874  applied  to  the  con- 
tract, and  that  contains  no  provision  requiring  a  time  to  be 
fixed  by  the  contract  for  the  completion  of  work,  the 
delivery  of  materials,  or  final  payment  of  the  contract  price. 
Api^ellants'  counsel  contend  that,  on  the  hypothesis  that 
the  act  of  1874  applies,  appellees  are  not  entitled  to  a  lien, 
for  two  reasons :  namely,  that  the  materials  contracted  to 
be  delivered  were  not  delivered,  nor  the  claim  of  lien  filed 
within  the  time  required  by  that  act.  Section  3  of  the  act 
of  1874  provides: 

*'If  the  work  is  done  or  materials  are  furnished  under 
an  implied  contract,  no  lien  shall  be  had  by  virtue  of  this  act 
unless  the  work  shall  be  done  or  materials  be  furnished 
within  one  year  from  the  commencement  of  the  work  or 
delivery  of  the  materials." 

Counsel,  assuming  that  this  provision  applies  to  the  con- 
tract in  question,  contend  that  the  materials  should  have 
been  furnished  within  one  year  from  May  22,  1895,  and  as 
they  were  not  all  furnished  until  October,  1896,  appellees 
have  no  lien.  The  contention  is  based  on  a  misinterpreta- 
tion of  the  provision  quoted.  The  language  is :  "Within 
one  year  from  the  commencement  of  the  work  or  delivery 
of  the  materiaUP  The  language  in  italics  is  elliptical,  and 
the  meaning  is  the  same  as  if  the  reading  were,  or  from 
tlie  commencement  of  the  delivery  of  the  materiaU. 

The  act  of  1861,  amendatory  of  chapter  65  of  the  Re- 
vised Statutes  of  1845,  contains  this  provision :  "  Provided 
that  the  work  is  done  or  materials  furnished  within  one 
year  from  the  commencement  of  said  work,  or  the  com- 
mencement of  furnishing     said     materials.''     Sess.    Laws 
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1S61,  p.  179.     In   Chicago  Art.  Well  Co.  v.  Corey,  60  111. 
73,  76,  the  court  say  of  the  act  of  1861 : 

"  This  act  requires  only,  in  order  to  create  a  lien,  so  far 
as  the  agreement  of  the  owner  of  the  land  and  the  me- 
chanic and  material  man  is  concerned,  that  labor  or  mate- 
rials should  be  furnished  at  the  request  of  the  owner  of  the 
land,  for  erecting  or  repairing  any  building  thereon,  when 
no  price  is  agreed  on,  or  no  time  is  expressly  fixed  for  the 
payment  of  such  labor  and  materials,  provided  that  the 
work  is  done  and  materials  furnished  witnin  one  year  from 
the  commencement  of  the  work  or  th^  commencement  of 
furnishing  materials." 

What  is  there  said  is  equally  applicable  to  sections  1  and 
3  of  the  act  of  1874.  See,  also,  Clark  v.  Manning,  90  111. 
380,  and  Driver  v.  Ford,  lb.  595. 

In  the  present  case  no  time  is  fixed  for  the  completion 
or  delivery  of  the  materials;  the  contract,  therefore,  is 
partly  expressed  and  partly  implied,  and  under  the  act  of 
1874  it  was  only  necessary  that  the  delivery  of  materials 
should  be  completed  within  one  year  from  the  time  when 
such  delivery  was  commenced.  Driver  v.  Ford,  %upra. 
The  first  delivery  was  February  19,  1896,  and  the  last 
October  29,  1896. 

In  support  of  appellants'  contention  that  the  claim  of 
lien  was  not  filed  in  apt  time,  counsel  refer  to  section  28 
of  the  act  of  1874,  as  amended  by  the  act  of  1887,  which 
inhibits  enforcement  of  a  lien  unless  a  claim  for  lien  shall 
be  filed  with  the  clerk  of  the  Circuit  Court  within  four 
months  after  the  last  payment  shall  have  become  due 
(Hurd's  Stat.  1893,  p.  932,  Sec.  28),  and  contend  that  the 
claim  should  have  been  filed  within  four  months  from  May 
14,  1896,  the  date  of  a  letter  from  appellees  to  the  Concord 
Apartment  House  Co.,  stating  that  the  mill  work  con- 
tracted for  was  constructed  and  ready  for  delivery,  etc. 
Final  payment  was  not  due  from  the  appellant  company  to 
appellees  until  the  time  of  the  last  delivery  of  material, 
October  29,  1896,  and  the  claim  of  lien  was  filed  February 
17,  1897,  which  was  within  four  months  from  the  time  the 
last  payment  became  due.  • 
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On  the  hypothesis  that  appellees  are  entitled  to  a  lien 
for  any  amount,  it  is  not  contended  by  appellants'  counsel 
that  the  amount  for  which  the  court  decreed  a  lien  is  ex- 
cessive. Appellees  have  assigned  cross-errors,  but  the  only 
objections  to  the  decree  argued  by  counsel  are,  that  the 
court  erred  in  not  allowing  appellees  a  lien  for  the  differ- 
ence in  value  between  oak  and  birch,  and  for  extras.  The 
change  from  oak  to  birch  was  not  provided  for  by  the  con- 
tract of  May  22,  1895,  nor  was  any  change  provided  for  by 
that  contract,  except  that  as  to  the  doors.  The  change 
from  oak  to  birch  was  made  by  agreement  of  the  parties 
about  January  29,  J  896,  and  the  extras  were  furnished 
between  February  17  and  October  29,  1896,  at  both 
of  which  times  the  act  of  1895  was  in  force.  The  re- 
quirement of  that  act,  that  the  times  for  completion  and 
for  final  paj^ment  shall  be  fixed  by  the  contract,  applies 
equally  to  written  and  unwritten  contracts  (Pugh  Co.  v. 
Wallace,  198  111.  422),  and  these  times  must  be  fixed  by  the 
original  contract.  lb.  We  are  of  opinion  that  there  was 
no  error  in  the  refusal  of  the  court  to  decree  a  lien  for  the 
difference  in  value  mentioned  or  for  the  extras. 

The  decree  will  be  affirmed. 


City  of  Chicago  v.  County  of  Cook. 

1.  CouNTiFS— Duh*««  and  Liabilitiea  Prescribed  by  Statute.^The 
statutes  prescribe  aU  the  duties  which  counties  owe,  and  impose  all  the 
liabilities  to  which  they  are  subject.  Unless  made  so  by  express  legis- 
lative enactment,  they  are  not  considered  liable  to  persons  injured  by 
the  wrongful  neglect  of  duty  or  wrongful  acts  of  their  officers  or 
agents,  done  in  the  course  of  the  performance  of  corporate  powers, 
or  in  the  execution  of  corporate  duties. 

2.  Municipal  Corporations  —Mere  Agents  of  the  State. —A  municipal 
corporation  is  a  mere  agent  of  the  state  for  the  purpose  of  local  govern- 
ment within  its  territorial  limits.  It  has  no  vested  right  in  its  revenues 
or  funds.    These  are  subject  to  legislative  control  and  disposition. 

ABsnmpBit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge  presiding.  Heard  in  this  court  at  the  March' 
term,  1902.    Affirmed.    Opinion  filed  February  9,  1908. 
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Statement. — This  is  an  action  of  assumpsit  by  appel- 
lant against  appellee.  The  declaration  contains  the  com- 
mon counts  only.  Appellee  pleaded  the  general  issue. 
The  cause  was  submitted  to  the  court  for  trial,  with- 
out a  jury,  and  the  court  found  the  issues  for  appellee 
and  rendered  judgment  accordingly.  The  suit  yv^as  brought 
to  recover  the  sum  of  $22,614,  for  the  support  of  delin- 
quent children  committed  by  the  Circuit  Court  of  Cook 
County  to  the  House  of  Correction  of  the  city  of  Chicago^ 
between  July  1, 1899,  and  September  11, 1900.  The  charge 
is  for  support  and  custody  for  setenty-five  children  for  380 
days,  at  the  rate  of  thirty  cents  per  day.  It  was  admitted 
on  the  trial  that  the  rate  was  reasonable,  and  the  amount 
of  the  bill,  evidence  of  which  was  introduced,  is  not  dis- 
puted.   The  following  mittimus  was  put  in  evidence: 

**  State  of  Illinois,  )  Circuit  Court, 

County  of  Cook,    j     '  (Juvenile) 

Cook  County,  Illinois. 

The  People  of  the  State  of  Illinois,  to  the  Superintendent 
of  the  Detention  Home  of  Cook  County,  Illinois, 
Greeting: 

Whereas,  in  a  certain  suit  or  proceeding  lately  before 
the  Juvenile  Court  in  said  county  of  Cook  and  State  of 
Illinois,  wherein  the  alleged  delinquency  of  Frank  Dalton 
was  inquired  into  by  said  court,  and  said  court  found  the 
said  Frank  Dalton  to  be  a  delinquent  boy  of  the  age  of 
nine  years  on  or  about  August,  1900. 

The  court  thereupon  entered  an  order  in  compliance  with 
'  An  act  to  regulate  the  treatment  and  control  of  depend- 
ent, neglected  and  delinquent  children,'  in  force  in  the 
State  of  Illinois,  July  1,  1890,  committing  the  said  Frank 
Dalton  to  the  House  of  Correction  of  the  city  of  Chicago, 
Illinois  (John  Worthy  School),  thereto  remain  until  he 
arrives  at  legal  age,  or  until  discharged  by  said  Juvenile 
Court. 

You  are  therefore  hereby  commanded  to  take  the  body 
of  said  Frank  Dalton  and  deliver  him  to  the  superintendent 
of  the  said  House  of  Correction  of  the  city  of  Chicago,  Illi- 
nois, there  to  remain  until  he  arrives  at  legal  age,  or  until 
the  further  order  of  said  Juvenile  Court. 

And  the  superintendent  of  said  House  of  Correction  of  the 
city  of  Chicago,  Illinois,  shall  also  hold  said  Frank  Dalton 
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subject  to  the  provisions  of  the  law  in  such  case  made  aAd 
provided. 

And  hereof  make  due  service  and  return  as  the  law 
directs. 

Given  under  my  hand  and  the  seal  of  the  Circuit  Court 
of  Cook  County,  Illinois,  this  Ist  day  of  August,  A.  D. 
1900. 

(Sgd.)        John  A.  Cooke, 

[Seal.]        Clerk." 

It  was  admitted  by  appellee's  jittorney  that  all  the  boys 
received  in  the  John  Worthy  school  were  committed  by 
virtue  of  warrants  of  commitment  like  the  foregoing.  It 
appears  from  the  evidence  that  the  John  Worthy  school, 
mentioned  in  the  mittimus,  is  maintained  by  and  at  the 
expense  of  the  city;  that  it  is  connected  with  the  House  of 
Correction,  but  is  separated  and  isolated  from  that  institu- 
tion, although  it  is  a  department  of  it,  and  that  when  delin- 
quent children  are,  by  the  court,  committed  to  the.House  of 
Correction,  they  are  received  in  the  John  Worthy  school 
and  there  care<l  for.  It  was  also  admitted  by  appellee's 
attorney  that  boys,  under  the  Juvenile  Court  Act,  could 
not  be  committed  to  the  county  jail,  and  that  the  said  jail 
was  not  a  suitable  place  to  w  hich  to  commit  such  delin- 
quents. 

Charles  M.  Walker,  corporation  counsel,  and  Edwin 
White  Moore,  assistant  corporation  counsel,  attorneys  for 
appellant. 

Edwin  W.  Sims,  county  attorney,  Frank  L.  Shepard  and 
William  F.  Struckmann,  assistant  county  attorneys,  for 
appellee. 

Mr.  Justice  Adams  delivered  the  opinion  .of  the  court. 

Between  July  1,  1899,  and  September  11, 1899,\vhen  the 
delinquent  children  for  whose  care  compensation  is  sought 
bv  appellant  were  committed,  the  act  in  regard  to  "  the 
treatment  and  control  of  dependent,  neglected  and  delin- 
quent children"  (Hurd's  Revised  Statutes,  1899,  p.  255), 
was  in  force.     Section  9  of  that  act  contains  the  following  : 

Vol.  cvi  4 
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"  Or  if  the  child  is  found  guilty  of  any  criminal  offense, 
and  the  judge  is  of  the  opinion  that  the  best  interest  re- 
quires it,  the  court  may  commit  the  child  to  any  institution 
within  said  county,  incorporated  under  the  laws  of  the  state, 
for  the  care  of  delinquent  children,  or  provided  by  the  city 
for  the  care  of  such  offenders,  or  may  commit  the  child,  if 
a  boy  over  the  age  of  ten  years,  to  the  state  reformatory, 
or  if  a  girl  over  the  age  pf  ten  years,  to  the  state  home  for 
juvenile  female  offenders.'' 

Section  11  of  the  act  is  as  follows : 

"  No  court  or  magistrate  shall  commit  a  child  under 
twelve  (12)  years  of  a^e  to  a  jail  or  police  station,  but  if  such 
child  is  unable  to  give  bail,  it  may  be  committed  to  the 
care  of  the  sheriff,  police  officer  or  probation  officer,  who 
shall  keep  such  child  in  some  suitaole  place  provided  by 
the  city  or  county  outside  of  the  inclosure  of  any  jail  or 
police  station.  When  any  child  shall  be  sentenced  to  con- 
finement in  any  institution  to  which  adult  convicts  are 
sentenced,  it  shall  be  unlawful  to  confine  such  child  in  the 
same  building  with  such  adult  convicts,  or  to  confine  such 
child  in  the  same  yard  or  inclosure  with  such  adult  con- 
victs, or  to  bring  such  child  into  any  yard  or  building  in 
which  such  adult  convicts  may  be  present." 

Counsel,  in  their  argument,  referring  to  the  act  of  1S99, 
say: 

"The  case  presents  for  •the  determination  of  the  court  a 
single  question  of  law.  .There  is  no  specific  provision  in  the 
act  referred  to,  that  the  county  shall  be  liable  for  the  sup-  • 
port  of  delinquents  committed  to  custody.  There  was  no 
express  agreement  by  the  county  to  pay  the  city  for  their 
support.  It  is  contended,  nevertheless,  by  the  city,  that 
these  delinquents  were  a  county  charge,  and  that  Cook 
county  is  made  liable  for  their  support  by  reason  of  their 
commitment  by  the  court.  It  is  further  contended  that  an 
agreement  by  the  county  to  pay  the  city  the  cost  of  main- 
taining these  delinquents,  is  implied  by  the  facts  and  cir- 
cumstances." 

It  being  admitted  that  there  was  no  contract  between 
the  county  and  city  in  respect  to  the  custody  and  care  of 
the  delinquent  children,  and  there  being  no  evidence  of  any 
promise  by  the  county  to  pay  for  such  care  and  custody,  a 
recovery  can  only  be  had,  if  at  all,  on  an  implied  assumpsit 
or  promise.    In  order  that  such  promise  may  be  implied  by 
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law,  it  must  appear  that  the  duty  was  imposed  by  law,  on 
tlie  county,  to  receive  into  custody  and  care  for  delinquent 
children,  either  in  express  words,  or  by  necessary  implica- 
tion, that  the  county  failed  or  refused  to  perform  that 
duty,  and  that  the  city  ex  necessitate  performed  it.  We 
are  not  permitted  to  indulge  in  vague  conjecture  as  to  what 
the  powers  and  duties  of  the  county  are.  All  its  powers 
are  conferred  and  all  its  duties  imposed  by  statute.  In 
Syraonds  v.  Clay  County,  71  111.  357,  the  court  say  : 

"  The  statutes  prescribe  all  the  duties  which  counties  owe 
<ind  impose  all  the  liabilities  to  which  they  are  subject. 
Unless  made  so  by  express  legislative  enactnient,  they  are 
not  considered  liable' to  persons  injured  by  the  wrongful 
neglect  of  duty  or  wrongful  acts  of  their  officers  or  agents, 
done  in  the  course  of  the  performance  of  corporate  powers, 
or  in  the  execution  of  corporate  duties." 

The  court  cites  numerous  authorities  in  support  of  the 
text.  The  case  is  cited  with  approval  in  several  subsequent 
cases.  It  is  conceded  by  appellant's  counsel  that  the  act  of 
1899  does  not  impose  on  counties  the  duty  contended  for 
by  the  city,  as  it  manifestly  does  not.  On  the  contrary  the 
provisions  of  that  act  are  wholly  inconsistent  with  the  per- 
formance by  the  county  of  the  duty  to  provide  for  the 
custody  and  care  of  delinquent  children,  committed  in 
accordance  with  the  provisions  of  the  act,  and  as  the  chil- 
dren in  question  were  committed.     Section  11  provides: 

"  When  any  child  shall  be  sentenced  to  confinement  in 
any  institution  to  which  adult  convicts  are  sentenced,  it 
shall  be  unlawful  to  confine  such  child  in  the  same  building 
with  such  adult  convicts,  or  to  confine  such  child  in  the 
same  yard  or  inclosure  with  such  adult  convicts,  or  to  bring 
such  child  into  any  yard  or  building  in  which  such  adult 
convicts  may  be  present." 

It  does  not  appear  from  the  evidence  that  the  county  has 
any  building,  except  the  county  jail,  into  which  it  could 
receive  children  found  by  a  court  to  be  delinquent,  and  it 
is  admitted  that  the  county  jail  is  one  building  under  one 
roof.  By  law,  adults  are  there  confined  and  held  in  custody. 
Section  9  of  the  act  of  1899  provides,  as  already  shown, 
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that  certain  delinquent  children  may  be  committed  to  an 
institution  "  provided  by  a  city."  The  children  in  question 
were  so  committed.  The  act  of  1899  is  entitled  "An  act 
to  regulate  the  treatment  and  control  of  dependent, 
neglected  and  delinquent  children,"  and  the  body  of  the 
act  is  strictly  germane  to  the  title.  How  could  the  county 
take  into  custody  and  control,  and  care  for  delinquent  chil- 
dren who  could  not  be  received  into  the  county  jail,  and 
who  were,  under  authority  of  law,  committed  to  the  House 
of  Correction,  of  which  'the  city  has  sole  control?  It  can 
hardly  be  contended  that  the  General  Assembly  has  imposed 
a  duty  on  the  county,  the  performance  of  which  it  has  ren- 
dered impossible  by  the  act  of  1899. 

Counsel,  in  their  argument,  do  not  point  out  or  rely  on 
any  statute  in  force  in  the  year  1899,  making  it  the  duty  of 
the  county  to  provide  for  the  custody  and  care  of  delin- 
quent children.     Yet  th6y  say  : 

"  It  is  contended,  nevertheless,  by  the  city,  that  these  de- 
linauents  were  a  county  charge,  and  that  Cook  county  is 
maae  liable  for  their  support  by  reason  of  their  commit- 
ment by  the  court." 

How  the  count \^  can  be  made  liable  for  the  support  of 
delinquent  children,  by  reason  of  their  having  been  legally 
committed  to  the  care  of  the  city,  we  can  not  understand. 
We  have  already  shown  the  fact  that  the  count}^  in 
view  of  the  act  of  18S9,  could  not  take  the  control  and 
custody  of  such  delinquents,  for  the  reason  that  it  could  not, 
under  the  law,  confine  them  in  the  county  jail,  and  for  the 
further  reason  that,  by  virtue  of  the  law,  the  court  com- 
mitted them  to  the  custody  of  the  city.  Only  such  pris- 
oners as  are  legally  committed  to  the  county  jail  can  be 
confined  there.  Section  4  of  chapter  75  of  the  statutes 
provides : 

"  The  keeper  of  the  jail  shall  receive  and  confine  in  the 
jail,  until  discharged  b}^  due  course  of  law,  all  persons  who 
shall  be  committed  to  such  jail  by  any  competent  author- 
ity."    Hurd's  Stat.,  1899,  p.  1045. 

The  only  prisoners  whom  the  county  is  authorized  or 
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required  to  receive  and  confine,  are  those  committed  to  the 
jail,  as  mentioned  in  this  section. 

Counsel  for  appellant  cite  Seagraves  v.  Alton,  13  111.  366, 
Board  of  Supervisors  of  LaSalle  Co.  v.  Reynolds,  49  lb.  186, 
and  Ferry  v.  City  of  DuQuoin,  99  111.  479,  in  support  of 
their  contention.  None  of  these  cases  supports  appellant's 
contention.  In  each  of  them  a  duty  was  imposed  on  the 
defendant  by  statute,  which  was  an  element  necessary  (o  a 
recovery,  and  which  is  absent  in  the  present  case.  In  the 
Seagraves  case  the  duty  was  imposed  by  statute  on  the 
city  of  Alton,  to  provide  for  and  take  charge  of  all  paupers 
within  the  city  limits.  Repeated  application  was  made  to 
the  city  to  perform  that  duty  in  respect  to  a  certain  pauper. 
The  city  refused  and  Seagraves  took  care  of  and  provided 
for  him.  Held,  he  could  recover.  In  Board  of  Supervisors, 
etc.,  v.  Reynolds,  it  was  made  the  duty  of  the  county,  by 
statute,  to  give,  or  order  to  be  given,  such  assistance  as 
might  be  deemed  necessary,  to  any  person  not  coming 
within  the  definition  of  a  pauper,  who  should  fall  sick 
within  the  county,  not  having  money  or  property  to  pay 
his  board,  nursing  and  medical  aid.  Certain  persons  with- 
out money,  etc.,  fell  sick  in  the  town,  of  smallpox,  and  an 
application  was  made  to  the  overseer  of  the  poor  in  their 
behalf,  and  he  employed  Reynolds,  a  physician,  to  render 
them  medical  services,  which  he  did,  and  presented  a  bill 
to  the  board  of  supervisors  for  $125,  but  the  board  refused 
to  allow  more  than  $50,  which  Reynolds  refused  to  receive. 
Held,  that  he  could  recover. 

County  of  Perry  v.  City  of  DuQuoin  is  a  case  similar  to 
the  last.  The  county  neglected  to  furnish  the  necessary 
aid,  and  the  city  furnished  it,  and  was  held  entitled  to 
recover  from  the  county. 

Cases  decided  in  other  states  have  been  cited  by  counsel, 
but  we  think  it  unnecessary  to  comment  on  them.  The 
delinquent  boys  committed  to  the  John  Worthy  school 
were  not  committed  as  criminals  in  the  ordinary  sense,  and 
to  be  punished  as  such.  The  state,  by  the  act  of  1899,  does 
not  treat  them  as  criminals.   The  object  of  that  act  is  care, 
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not  punishment;  to  prevent  the  boys  from  becoming  crimi- 
nals, not  to  punish  them  as  such.  The  legislature  had 
ample  power  to  direct  that  they  might  be  committed  to  a 
city  institution,  without  compensation  to  the  city.  A 
municipal  corporation .  is  a  mere  agent  of  the  state  for 
the  purpose  of  local  government  within  its  territorial 
limits.  It  has  no  vested  right  in  its  revenues  or  funds. 
These  are  subject  to  legislative  control  and  disposition. 
Bush  V.  Shipman,  4  Scam.  186,  190;  Dennis  v.  Maynard,  15 
111.  477;  People  v.  Power,  25  lb.  187,  191;  Sangamon  Co. 
v.  City  of  Springfield,  63  lb.  66,  71;  1  Dillon  on  Mun.  Corp., 
4th  Ed.,  Sec.  62,  and  notes. 
The  judgment  will  be  affirmed. 


Chicago  Telephone  Company  t.  Illinois  Mannfactarers' 
Association  et  al. 

1.  Equity  Practice— 2?i7i  is  Not  Multifarious  Because  Brought  for 
Distinct  Claims  Arising  from  a  Common  Cause. — A  bill  is  not  multi- 
farious which  presents  separate  claims  and  causes  of  action  which 
are  all  against  the  defendant  and  arise  from  a  common  cause,  invblve 
similar  facts,  are  all  governed  by  the  same  legal  principles,  and  which 
are  all  based  upon  a  single  city  ordinance.  Such  common  right  of  all 
the  complainants,  as  above  stated,  enables  them  to  join  in  one  bill.  It 
prevents  a  multiplicity  of  suits,  which  is  a  general  ground  of  equity 
jurisdiction. 

2.  Same—  When  Objection  that  Bill  is  Multifarious  Comes  Too  Late. 
—The  weight  of  authority  is  that  the  objection  as  for  multifariousness 
comes  too  late,  if  first  presented  by  the  answer;  the  objection  is  waived 
unless  presented  by  demurrer  and  before  answer,  when  the  multifa- 
riousness appears  upon  the  face  of  the  bill,  or  by  plea,  if  the  objection 
does  not  appear  from  the  bill. 

3.  Words  and  Fhrases—*' Telephone  Service/' —The  words  V  tele- 
phone service "  mean  a  service  by  an  organized  apparatus  as  an  entirety, 
and  whatever  change  might  be  made  therein  by  the  addition  of  wires, 
apparatus  or  appliances,  for  the  purpose  of  improving  or  rendering  it 
more  efficient. 

4.  Ordinances— TFrong  CoriHtruction  is  Not  Binding.  — A.  prior 
wrong  construction  o#an  ordinance  is  not  binding  u(X)n  the  city. 

5.  Telephone  Companies— iWusi  Serve  AU  Patrons  Alike.— A  tele- 
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phone  company  is  bound  from  the  public  character  of  its  business— it  is 
a  common  carrier  of  speech  througli  its  telephone  systems— to  serve  all 
its  patrons  alike,  to  furnish  them  teieplione  service, with  all  its  improve- 
ments, which  have  been  adopted  and  used  by  it,  for  the  rates  fixed  by 
the  city  ordinance.  A  public  service  corporation  must  perform  its 
service  to  the  public  as  required  by  the  municipal  regulations  under 
which  the  corporation  is  granted  its  privileges,  and  can  not  escape 
under  the  guise  of  a  contract  that  is  in  part  illegal,  because  of  a  viola- 
tion of  such  regulations.  • 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge  presiding.  Heard  in  this 
court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  February  9, 
1903. 

Holt,  Wheeler  &  Sidley,  attorneys  for  appellant;  John 
J.  Herbick,  of  counsel. 

MoRAN,  Ma-yer  &  Meyer,  attorneys  for  Illinois  Manu- 
facturing Association  et  al,  appellees. 

Charles  M.  Walker,  corporation  counsel,  and  Henry 
ScHOFiELD,  assistant  corporation  counsel,  attorneys  for  the 
City  of  Chicago,  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  Illinois  Manufacturers'  Association,  a  corporation  of 
this  state,  and  twenty-nine  other  persons,  firms  and  corpo- 
rations, filed  a  bill  October  2, 1901,  in  their  own  behalf  and 
of  all  other  lessees  of  and  subscribers  for  telephone  instru- 
ments, equipments  and  telephone  service  of  the  Chicago 
Telephone  Company,  similarly  situated,  for  the  purpose  of 
enjoining  the  latter  company  from  exacting  of  complain- 
ants and  others  similarly  situated  a  greater  rate  than  $125 
per  year  for  telephone  service,  as  fixed  by  the  terms  of  a 
certain  city  ordinance  and  schedule  of  telephone  rates  set 
up  in  the  bill,  from  removing  their  telephone  appliances  and 
apparatus  from  complainants'  places  of  business,  respect- 
ively, and  from  cutting  off  their  telephone  service,  and  for 
a  decree  declaring  void  a  clause  in  complainants'  telephone 
leases  from  the  Telephone  Company,  which  required  them 
to  pay  $175  annually  for  a  telephone  service  and  connection, 
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in  80  far  as  regards  an  excess  of  $50  above  the  rate  fixed 
for  the  same  by  the  terms  of  said  ordinance  and  schedule. 

After'filing  the  bill  the  names  of  certain  of  the  original 
complainants  were  stricken  therefrom  on  motion  of  their 
solicitors,  and  others  were  made  co-complainants,  pursuant 
to  petition  filed  by  them,  and  at  the  time  of  the  granting 
of  the  injunction,  as  hereinafter  stated,  there  were  in  all 
seventy-seven  complainants. 

On  the  motion,  supported  by  the  sworn  bill  of  complaint, 
certain  affidavits  and  documentary  evidence,  to  which  was 
opposed  the  sworn  answer  of  the  defendant,  certain  affida- 
vits and  documentary  evidence,  the  chancellor  on  January 
25,  1902,  granted  an  injunction  until  the  final  hearing  of 
the  cause,  substantially  as  prayed,  to  reverse  which  thi.s 
interlocutory  appeal  was  taken. 

Because  of  the  great  length  of  the  pleadings  and  evi- 
dence, it  would  unduly  extend  this  opinion  to  state  them, 
and  we  will  therefore  only  make  such  reference  thereto 
as  seems  necessary  in  disposing  of  the  principal  questions 
presented. 

Near  the  end  of  the  defendant's  answer,  which  covers 
sixty-nine  typewritten  pages  of  the  record,  there  is  a  clause 
which  states  in  substance  that  the  bill  is  multifarious,  for 
the  reason  that  it  is  brought  by  several  conaplainants  for 
distinct  matters  and  causes,  and  prays*  the  same  benefit  of 
this  defense  as  if  the  defendant  had  demurred.  It  is  stren- 
uously argued  that  the  bill  is  multifarious,  and  therefore 
that  the  injunction  should  not  have  been  issued.  We  can 
not  assent  to  this  claim. 

It  is  true  that  in  a  sense  the  bill  does  present  separate 
claims  and  causes  of  action,  but  it  is  also  true  that  such 
claims  and  causes  of  action  are  all  against  the  defendant 
and  arise  from  a  common  cause,  involve  similar  facts,  and 
are  all  governed  by  the  same  legal  principles.  While  it  ap- 
pears from  the  bill  that  each  of  the  complainants,  by  virtue 
of  a  separate  lease  or  contract,  procured  telephone  service 
at  different  dates,  running  over  a  period  of  some  six  years, 
from  the  defendant,  and  it  is  alleged,  in  substance,  that  eacti 
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of  the  complainants  was  compelled  to  take  such  leases 
because  of  their  several  business  nqpessities,  and  \ff  reason 
•of  the  defendant  having  a  monopoly  of  the  telephone  busi- 
ness in  Chicago,  it  also  appears  that  the  right  of  all  the 
complainants,  if  any  they  have,  is  based  upon  an  ordinance 
of  the. city  of  Chicago  and  schedule  of  rates  for  telephone 
service  set  out  in  the  bill,  which  fixes  the  rates  for  telephone 
service  which  the  defendant  is  allowed  to  charge  within  a 
certain  district  within  the  city  of  Chicago,  within  which  all 
the  complainants'  telephones  are  situated.  This  being  true, 
we  are  of  opinion  that  the  fact  that  the  complainants'  claims 
are  to  a  degree  separate  and  distinct,'does  not  make  the  bill 
altogether  multifarious,  and  that  the  common  right  of  all 
the  complainants,  as  above  stated,  enables  them  to  join  in 
one  bill.  It  prevents  a  great  multiplicity  of  suits,  as  is 
apparent  from  allegations  of  the  bill,  which  is  a  general 
ground  of  equity  jurisdiction.  City  of  Chicago  v.  Collins, 
175  111.  445-51;  German  A.  Ins.  Co."^  v.  Van  Cleave,  191  111. 
410. 

In  the  first  case  cited,  a  bill  by  373  residents  and  taxpay- 
ers of  Chicago  to  enjoin  the  enforcement  of  a  void  ordi- 
nance of  the  city  providing  for  a  license  of  all  vehicles  used 
upon  its  streets,  was  sustained  on  the  grounds  that  it  pre- 
vented a  multiplicity  of  suits,  that  the  complainants  had  a 
common  cause  which  involved  similar  facts,  and  that  the 
same  legal  rule  applied.  The  objection  of  multifariousness 
was  not  made  in  the  case — only  that  the  complainants  had 
a  remedy  at  law;  but  we  think  the  principle  announced 
has  application  to  the  question  here  presented. 

In  the  Van  Cleave  case,  supra,  a  bill  by  forty -two  insur- 
ance corporations  to  compel  the  insurance  superintendent 
of  the  state  to  refund  a  tax  paid  by  them,  under  protest, 
upon  unearned  and  return  premiums,  and  for  an  injunction 
to  prevent  the  collection  of  any  further  tax  in  that  regard, 
was  sustained.  It  appears  that  the  insurance  superintend- 
ent made  demand  on  each  of  the  complainants  to  pay  this 
tax,  and  threatened  to  revoke  their  authority  to  do  busi- 
ness in  the  state  unless  they  complied  with  his  demands, 
and  that  they  paid  the  several  amounts  so  demanded  under 
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])rotest.  This  would  necessarily  show  a  separate  and  dis- 
tinct claim  by  eiach  of  the  complainants.  It  was  objected 
that  each  of  the  complainants  had  an  'adequate  remedy  at 
law  by  a  suit  against  the  insurance  superintendent  to 
recover  the  amount  so  paid  by  each,  but  the  court  held  that 
the  bill  was  a  proper  appeal  to  equity,  and  among  other 
things  say :  *'  While  the  demand  is  separate  in  each  case, 
the  rights  of  the  parties  depend  upon  the  same  facts. 
Complete  relief  may  be  furnished  by  a  decree  determining 
the  single  question,  applicable  to  all,  and  in  which  all  are 
interested."  This  language  is  peculiarly  in  point  in  this 
case,  and  while  it  was  used  with  reference  to  an  objection 
that  there  was  a  remedy  at  law,  we  think  the  principle 
announced  applies  to  the  objection  of  multifariousness. 

Especial  reliance  seems  to  be  placed  by  appellant's  coun- 
sel upon  the  case  of  Craw  ford- Adsit  Co.  v.  Fordyce,  100 
111.  App.  362,  decided  by  the  Branch  Appellate  Court;  but 
we  think  the  case  is  materially  different  from  this  one,  and 
not  controlling.  The  court  there  held  that  the  claims 
sought  to  be  joined  were  in  their  nature  separate,  and  had 
no  relation  or  dependence  upon  each  other;  that  the 
"  interest  of  each  is  several  and  distinct;  relief  granted  to 
one  will  be  of  no  benefit  to  another;"  also  that  the  complain- 
ants had  a  plain,  full  and  adequate  remedy  at  law. 

Moreover,  many  authorities  hold  that  although  the  ques- 
tion of  multifariousness  may  not  be  raised  by  the  parties, 
the  court  may,  at  any  time,  raise  the  question  and  dismiss 
the  bill  where  the  form  of  the  bill,  because  of  multifarious- 
ness, is  such  that  it  will  embarrass  the  court  in  the  admin- 
istration of  justice.  That  was  what  was  done  in  the  case 
last  cited. 

Even  if,  strictly  speaking,  the  bill  is  multifarious,  .we 
think  the  better  practice,  and  that  most  in  accord  with 
reason  and  equity,  is  that  the  objection  as  for  multifarious- 
ness comes  too  late,  if  first  presented  by  the  answer.  The 
authorities  do  not  seem  to  be  harmonious,  and  many  are  lo 
the  effect  that  this  objection  to  a  bill  may  be  presented  bv 
plea  or  answer,  but  we  think  the  weight  of  authority,  as 
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well  as  the  better  reason,  is  that  the  objection  is  waived 
unless  presented  by  demurrer  and  before  answer,  when  the 
multifariousness  appears  upon  the  face  of  the  bill,  or  by 
plea,  if  the  objection  does  not  appear  from  the  bill.  Story's 
Equity  Pldgs.,  Sees.  271a,  284a,  533,  544;  1st  DanieJ's  Ch. 
PI  &Fr.,  Sec.  346;  Harward  v.  St.  Clair  Drain.  Co.,  51  111. 
130-8;  R.  R.  Co.  v.  Blanchard,  54  111.  240-3;  Labadie  v. 
Hewitt,  85  111.  341-3;  Annin  v.  Annin,  24  N.  J.  Eq.  184; 
Nelson  v.  Hill,  5  Howard  (U.  S.)  127;  Darcey  v.  Lake,  46 
Miss.  109-15;  Payne  v.  Avery,  21  Mich.  524^38;  Trustees, 
etc.,  V.  Cowen,  4  Paige,  510-15;  Boyd  v.  Hoyt,  5  Paige, 
65-79,  and  note. 

It  may  also  be  observed  that  the  principal  objections 
urged  to  this  bill  as  for  multifariousness,  viz.,  that  the  trial 
of  the  case  would  necessitate  the  consideration  of  many 
matters  distinct  and  separate,  because  of  the  separate  leases 
and  the  divers  dates  at  which  they  were  taken  and  the 
necessities  of  the  business  of  each  complainant,  may  be 
eliminated.  Tliis  is  so  for  the  reason  that  the  facts  set  up 
in  the  bill,  which  .are  similar  in  their  nature  and  apply  to 
all  of  the  complainants  alike,  are  such,  the  bill  praying,  as 
it  does,  for  general  relief,  as  would  justify  the  court  in 
granting  to  the  complainants,  under  the  general  prayer, 
relief  which  would  give  them  the  right  to  telephone  ser- 
vice at  the  ordinance  rate,  by  what  is  referred  to  in  the 
bill  as  the  metallic  circuit  service.  This  relief  may  be 
granted  without  any  reference  to  the  several  contracts  of 
the  complainants,  because  they  are  entitled  to  it  under  the 
provisions  of  the  ordinance  and  the  evidence  in  the  record, 
to  which  more  specific  reference  will  be  made. 

The  questions  presented  on  the  merits  of  this  appeal 
arise  upon  the  construction  of  the  city  ordinance  referred 
to  in  the  bill,  which  was  passed  January  4,  1889,  by  virtue 
of  which  and  its  charter  the  defendant,  an  Illinois  corpora- 
tion, is  doing  a  telephone  business  in  Chicago,  as  well  as  in 
the  county  of  Cook  outside  of  Chicago  and  surrounding 
counties,  and  it!  territory  near  said  city  in  Indiana  and  Wis- 
consin— in  the  latter  state  as  far  away  as  the  city  of  Mil- 
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waukee.  The  first  five  sections  of  this  ordinance  give  the 
defendant  the  right  to  construct  and  operate  in  the  streets 
and  public  ways  of  Chicago  its  lines  of  wires  for  telephone 
purposes,  for  a  period  of  twenty'years,  and  prescribe  when 
and  how  they  shall  be  placed.  Section  6,  which  is  a  part 
of  the  ordinance  directly  in  question,  provides  in  substance 
for  semi-annual  statements  by  the  company  of  gross  receipts 
for  its  telephone  business  within  the  city,  and  that  it  should 
pay  to  the  city  three  per  cent  thereof  during  the  term  for 
which  the  ordinance  is  granted,  and  further  that  the  com- 
j)any  "shall  not  increase  to  its  present  or  future  subscribers 
the  rates  for  telephone  service  now  established.  And  pro- 
vided, also,  that  with  the  acce]>tance  hereinafter  required 
there  shall  be  filed  by  said  company  a  schedule  showing  the 
rates  charged  by  said  company  for  telephone  service  at  the 
date  of  the  passage  of  this  ordinance,  within  the  limits  of 
the  city  of  Chicago;''  also,  that  certain  telephones  should 
be  furnished  in  different  city  offices  specified,  free  of  charge, 
and  that  the  company  would  rent  telephones  to  the  city  for 
its  police  and  fire  alarm  system  at  an  annual  rental  of  not 
to  exceed  $5  for  each  'phone,  and  has  a  provision  that  the 
ordinance  shall  not  prevent  the  city  from  regulating  tele- 
phone rates  by  ordinance  nor  from  licensing  telephone  com- 
panies, and  that  the  city  should  not  be  prevented  from 
granting  an  ordinance  to  any  other  telephone  company. 
The  remaining  sections  provide  for  the  giving  of  a  bond  by 
the  company,  for  acceptance  of  the  ordinance,  and  other 
matters  not  material. 

The  schedule  referred  to  in  the  part  of  the  section  a.bove 
quoted  was  filed  January  8,  1SS9,  and  in  so  far  as  material, 
is  as  follows:    . 

"  Within  the  blue  lines  on  the  map  of  Chicago  attached 
hereto  and  made  a  part  hereof,  we  charge  one  hundred  and 
twenty-five  ($125)  dollars  per  annum  for  telephone  instru- 
ments connected  by  wire  with  our  exchange  for  the  busi- 
ness use  of  the  lessee  and  his  employes  alone." 

The  map  referred  to  in  the  schedule  is  in  the  record,  and 
the  blue  lines  on  it  embrace  a  large  part  of  the  territory 
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within  the  then  limits  of  Chicago,  but  no  question  is  made 
as  to  these  limits.  After  the  filing  of  the  schedule  on  Jan- 
uary 10,  1889,  the  defendant  accepted  the  ordinance  and 
executed  a  bond  to  the  city  as  required  thereby.  At  the 
time  of  the  passage  of  this  ordinance  the  defendant  had,  by 
consent  of  the  city,  been  engaged  in  the  telephone  business 
in  the  city  and  its  suburbs  for  a  number  of  years.  Since 
its  passage  the  business  of  the  company  has  increased  to 
very  large  proportions,  has  become  a  monopoly  within  the 
city,  and  at  the  time  of  the  filing  of  the  bill  the  company 
had  over  45,000  telephones  in  operation;  in  the  year  1900 
its  gross  earnings  exceeded  $3,000,000,  and  its  net  earnings 
for  the  same  year  exceeded  $800,000,  and  for  a  number  of 
years  prior  to  the  filing  of  the  bill  it  had  paid  an  annual 
dividend  to  its  stockholders  of  over  twelve  per  cent  per 
annum. 

It  also  appears  that  the  complainants  from  time  to  time, 
commencing  as  far  back  as  the  year  1893,  by  reason  of  the 
necessities  of  their  several  businesses,  because  the  defend- 
ant had  a  practical  monopoly  of  the  telephone  business  in 
the  city  of  Chicago,  and  also  because,  as  they  claim,  the 
old  telephone  service  in  use  at  the  time  of  the  passage  of 
the  ordinance,  referred  to  in  the  record  and  briefs  as  the 
grounded  line  service^  had  become  entirely  inefficient  and 
unsatisfactory,  severally  entered  into  contracts  with  the 
defendant  by  which  they  agreed  to  pay  $175  annually,  and 
the  defendant  agreed  to  furnish  them  with  telephone  ser- 
vice, including  instruments  and  equipment,  as  follows: 
"  One  long  distance  transmitter,  one  long  distance  battery, 
one  hand  telephone  and  one  ringing  set,"  all  to  be  connected 
by  a  copper  metallic  circuit  with  the  defendant's  Chicago 
Telephone  Exchange  and  all  other  lessees  connected  with 
said  exchange.  This  service  is  referred  to  in  the  record 
and  briefs  as  the  metallic  circuit  service^  and  provides  for 
toll  line  and  long  distance  service  for  extra  pay. 

The  complainant,  the  city  of  Chicago,  entered  into  quite 
a  number  of  like  contracts,  and  at  the  same  time,  during 
quite  a  number  of  years,  extending  up  to  the  filing  of  the 
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bill,  also  had  contracts  with  the  defendant  for  and  used  its 
telephone  service,  known  as  the  (/rounded  line  service^ 
agreeing  to  pay  therefor  the  sura  of  $125  annually.  This 
latter  service  was  the  one  in  use  at  the  passage  of  the  ordi- 
nance, and  under  the  contracts  for  it  defendant  agreed  to 
furnish  to  its  patrons  "  One  magneto  bell,  one  hand  tel- 
ephone and  one  Blake  transmitter,"  all  to  be  connected  by 
a  grounded  line  with  defendant's  Chicago  Exchange. 
Under  this  service  defendant  also  gives  the  toll  line  service 
for  extra  pay,  but  not  long  distance  service. 

The  initial  question  in  construing  that  part  of  section  6 
quoted,  is  as  to  whether  it  prevents  the  defendant  from 
increasing  its  rates  for  telephone  service  generally  during 
the  terra  of  the  ordinance,  orfrom  increasing  its  rates  for 
that  kind  of  telephone  service  which  it  furnished  at  the 
time  of  its  acceptance  of  the  ordinance. 

The  words  to  be  construed  are,  "  The  rates  for  telephone 
service  now  established."  Appellant's  counsel  say  that 
the  words  "  now  established  "  qualify  the  words  "  telephone 
service,"  and  appellees'  counsel  contend  that  these  wonls 
qualify  the  word  "  rates."  And  for  appellant  it  is  said 
that  if  the  words  "  now  established "  qualify  the  word 
"  rates,"  they  also  qualify  the  words  "  telephone  service  " 
as  well,  and  that  the  clause  should  therefore  be  read  as  if 
it  said,  "  the  rates  now  established  for  telephone  service 
now  established."  It  is  conceded  by  both,  counsel  that  the 
language  in  question  should  be  read  and  construed  in  the 
light  of  the  surrounding  facts  and  existing  conditions  at 
the  time  the  ordinance  was  passed.  This  is  right.  When 
the  language  is  read  in  this  view,  we  are  of  opinion  that 
the  words  "  now  established  "  are  intended  to  apply  to  Jtnd 
qualify  the  word  "rates."  It  appears  from  the  record, 
and  besides  it  was  well  and  generally  known  when  the 
ordinance  was  passed,  that  the  telephone  art  was,  compar- 
atively speaking,  in  its  infancy.  Very  many  radical  and 
important  improvements  have  since  been  made  in  it,  by 
which  telephone  service  has  been  rendered  more  efficient 
and  satisfactory.    Electricity  was  not  then  in  use  in  Chi- 
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caffo  for  street  cars,  nor  to  any  considerable  extent  for 
lighting,  and  there  was  in  1889  no  material  interference 
with  telephone  service  by  the  multiplication  of  electric 
wires  and  other  conductors  of  electricity.  The  ordinance 
does  not  undertake  to  describe  what  the  telephone  service 
to  be  furnished  by  the  defendant  should  be  nor  what  appli- 
ances or  apparatus  should  be  furnished  therefor.  The 
*  schedule  of  rates  which  was  filed  by  the  defendant  and 
became  a  part  of  the  ordinance,  showed  what  was  then 
charged  by  the  company  for  telephone  service,  and  it  does 
not  appear  that  it  applied  to  any  particular  service,  though 
the  only  service  then  furnished  b}^  the  company  was  the 
grounded  line  service,  with  the  apparatus  and  appliances 
Aviiich  have  been  mentioned  as  connected  with  that  service, 
ft  is  true,  the  metallic  circuit  service  was  not  at  that  time 
in  use  in  Chicago,  and  it  was  not  used,  as  appears  from 
the  evidence,  for  commercial  purposes  generally,  until  some 
years  later,  about  the  year  1893.  The  metallic  circuit  ser- 
vice, as  the  evidence  shows,  is  but  an  improvement  of  tele- ' 
phone  service  oyer  the  grounded  line  service.  The  latter 
service,  as  we  think  appears  from  the  preponderance  of  the 
evidence,  became  inefficient  and  unsatisfactory,  and  it 
became  necessary  to  replace  it  by  some  means.  The  n^etal- 
lic  circuit  service  resulted  from  this  necessity.  We  think 
that  the  reasojnable  construction  of  the  language  in  ques- 
tion is,  that  it  was  intended  thereby  that  the  defendant 
should  not,  during  the  term  of  the  ordinance,  increase  its 
rates,  which  it  was,  when  the  ordinance  was  passed,  charg- 
ing for  telephone  service.  And  by  telephone  service  there 
was  intended  not  only  the  particular  service  then  being  ren- 
dered, bnt  as  well  aiiy  improved  telephone  service  which 
the  company  might  thereafter  adopt  and  put  in  use,  what- 
ever might  be  the  appliances  and  instruments  used  to 
improve  and  make  it  more  efficient  and  satisfactory  than 
the  service  in  use  January  10, 1889.  If,  as  is  contended  by 
the  learned  counsel  for  appellant,  the  rates  fixed  by  the 
ordinance  were  intended  to  apply  only  to  the  telephone 
service  then  established,  and  in  use  when  the  ordinance  was 
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l>assed,  it  would  follow  that  any  improvement  in  the  art 
which*made  necessary  the  addition  of  another  wire,  or  any 
different  instrument  or  appliance  to  use  such  improvement, 
i  f  the  company  adopted  and  used  such  improvement,  would . 
allow  the  companj%  when  it  furnished  a  patron  such  instru- 
ment or  appliance,  to  charge  a  rate  without  limitation. 
Such  a  construction,  as  it  seems  to  us,  would  be  unreasona- 
ble and  could  not  have  been  intended  by  the  language  used.* 
In  the  opinion  of  the  learned  chancellor  who  granted  the 
injunction  in  this  case,  a  purported  copy  of  which  is  an 
appendix  to  appellees'  brief,  and  to  which  frequent  refer- 
ence is  made  in  the  brief  of  appellant's  counsel,  especial 
reliance  is  had  on  certain  decisions  made  by  the  Supreme 
Court  of  Indiana,  and  we  think  rightly  so.  In  one  of  these 
cases,  Hockett  v.  The  State,  105  Ind.  250-61,  the  court  hrfd 
under  consideration  a  statute  of  that  state  which  provided 
that  no  telephone  company  in  the  state  *' shall  be  allowed 
to  charge,  collect  or  receive  as  rental  for  the  use  of  such 
'  telephones,  a  sura  exceeding  $3  per  month,  where  one  tele- 
phone only  is  rented  by  one  individual,  company  or  corpora- 
tion." The  case  seems  to  have  been  very  fully  and  care- 
fully considered,  and  the  court  sustained  a  judgment  of  the 
trial  court  inflicting  a  fine  imposed  by  the  latter  court  for 
a  violation  of  the  statute,  which  provided  a  penalty  there- 
for. Among  other  things,  the  court  says,,  in  speaking  of 
the  meaning  of  the  word  "telephone"  and  how  it  is  under- 
stood, "  The  word  telephone  constitutes  a  generic  term, 
having  reference  generally  to  the  art  of  telephony  as  an 
institution,  but  more  particularly  to  the  apparatus  as  an 
entirety,  ordinarily  used  in  the  transmission,  as  well  as  in 
the  reception  of  telephonic  messages;"  also,  that  the  mean- 
ing of  the  word,  as  generally  accepted,  was  an  "organized 
apparatus — an  institution — and  not  a  single  instrument." 
To  a  like  eflfect  in  principle  and  affirming  the  previous 
case,  are  Telephone  Co.  v.  Bradbury,  106  Ind.  1-9;  John- 
son V.  The  State,  113  Ind.  143,  and  Telephone  Co.  v.  The 
State,  118  Ind.  194-206.  Under  the  authority  of  these  cases 
it  would  seem  clear  that  the  words  "telephone  service" 
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mean  a  service  by  an  organized  apparatus  as  an  entirety, 
and  whatever  change  might  be  made  therein  by  the  addi- 
tion of  wires,  apparatus  or  appliances,  for  the  purpose  of 
improving  or  rendering  it  more  efficient,  it  was  still  tele- 
phone service,  and  as  much  within  the  meaning  of  the  ordi- 
nance after  the  changes  as  before. 

It  is,  however,  claimed  that  the  appellees,  and  particu- 
larly the  city  of  Chicago,  have,  by  their  acts  and  the  con- 
tracts for  telephone  service  which  they  made  from  time  to 
time,  extending  over  a  period  of  years,  given  a  practfcal 
construction  to  the  ordinance  in  line  with  appellant's  con- 
tention, which  construction  is  binding  upon  them.  In  our 
opinion  there  are  three  answers  to  this  claim,  viz.:  First, 
that  in  so  far  as  the  complainants,  except  the  city,  are  con- 
cerned, there  is  no  evidence  which,  as  it  seems  to  us,  shows 
that  they  put  any  construction  whatever  upon  the  ordi- 
nance, but  they  made  the  contracts  they  did  without  any 
reference  to  the  rates  fixed  by  the  ordinance,  because  of 
the  necessities  of  their  business,  and  the  fact  that  the 
defendant  had  a  monopoly  of  the  telephone  business.  As 
to  the  city  of  Chicago,  any  construction  by  it  of  the  ordi- 
nance, in  its  private  capacity  as  the  user  of  telephones 
under  its  contracts  with  the  defendant,  would  have  no 
binding  effect  upon  the  complainants  or  the  public  gener- 
ally. And,  second,  notwithstanding  any  construction  of 
the  ordinance  by  the  city,  if  it  was  a  wrong  construction, 
it  would  not  be  bound  thereby,  nor  would  the  public.  Har- 
rison V.  People,  195  111.  466-73;  People  v.  Village  of  Crotty, 
93  111.  180-90. 

In  the  case  last  cited,  which  was  an  application  to  comr 
pel  the  issuance  of  a  dram-shop  and  pool-table  license,  it 
was,  among  other  things,  claimed  that  the  license  should 
have  been  issued  because  the  municipal  authorities  had 
issued  licenses  to  others  under  the  same  circumstances,  and 
that  the  refusal  to  issue  the  particular  license  was  placed 
upon  an  improper  ground.     The  court  say: 

"The  fact  that  appellee  may  have  issued  improper  licenses 
to  others  by  reason  of  a  want  of  authority  to  do  so,  could 
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afford  no  possible  reason  why  it  should  issue  thera  to  appel- 
lant, and  if  appellee  had  no  right  to  issue  them  it  is  imma- 
terial upon  what  ground  it  placed  its  refusal." 

In  the  Harrison  case,  supra^  which  was  a  proceeding  by 
mandamus  against  the  mayor  of  the  city  of  Chicago  to 
compel  the  issuance  of  a  saloon  license  to  the  relator,  pur- 
suant to  an  ordinance  for  licensing  saloons,  the  question  of 
practical  construction  of  the  ordinance  arose.  It  was 
claimed  that  because  the  city  council  had  previously  con- 
strued the  ordinance  according  to  the  contention  of  the 
relator,  the  city  was  bound  by  such  construction,  and 
although  that  construction  of  the  ordinance  was  held  to  be 
the  correct  one  by  the  trial  court,  and  a  majority  of  this 
court,  and  by  the  minority  a  doubtful  construction  (Har- 
rison V.  The  People,  97  111.  App.  421),  the  Supreme  Court 
gave  the  ordinance  a  different  construction,  and  held  that 
the  previous  construction  of  the  ordinance  by  the  city, 
extending  over  a  period  of  many  years,  in  the  manner  con- 
tended for  by  the  relator,  was  not  binding  upon  the  city. 
We  are  therefore  of  opinion  that  any  prior  construction  of 
the  ordinance  by  the  city  does  not  aid  the  defendant. 

And  third,  notwithstanding  the  complainants'  contracts, 
defendant,  being  a  public  service  corporation,  is  bound  by' 
the  ordinance  to  furnish  all  persons  alike  with  telephone 
service,  within  the  district  named  in  the  schedule,  at  the 
ordinance  rates — ?125  per  year.  The  ordinance  is  plain  in 
its  provisions,  and  although  complainants  have,  without 
protest  and  voluntarily,  except  for  their  business  necessi- 
ties and  defendant's  monopoly,  made  contracts  to  pay  a 
higher  rate  than  the  ordinance  permits  the  defendant  to 
charge,  that  excess  is  illegal,  and  under  the  authority  of 
Inter  Ocean  Co.  v.  Associated  Press,  184  111.  438,  is  an  ille- 
gal exaction,  void,  and  may  be  stricken  from  the  contract. 
In  the  case  cited,  the  complainant,  the  Inter  Ocean  Co., 
knowingly  and  voluntarily  entered  into  a  contract  with  the 
Associated  Press,  a  corporation,  by  which  the  latter  agreed 
to  furnish  the  former  with  local  and  telegraphic  news  for 
a  certain  price  and  other  considerations,  among  them  a 
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clause  in  the  contract  which  restricted  the  Inter  Ocean  Co. 
from  obtaining  news  from  other  sources  than  the  Associated 
Press.  Th^'  court  held  this  clause  of  the  contract  illegal 
and  void,  as  being  a  "  restriction  upon  the  trade  and  busi- 
ness among  the  citizens  of  a  common  country; "  that  the 
business  of  the  Associated  Press,  namely,  selling  news 
reports  to  newspapers,  was  impressed  with  a  public  interest; 
that  the  corporation  should  furnish  its  news  reports  alike 
to  all;  that  the  contract  was  the  same  as  if  it  did  not  con- 
tain the  illegal  clause;  that  the  illegal  clause  should  be 
stricken  out,  and  the  remainder  of  the  contract  as  made 
enforced.    The  court,  among  other  things,  say: 

"The  legal  character  of  the  corporation  and  its  duties 
can  not  be  disregarded  because  of  any  stipulation  incor- 
porated in  a  contract  that  it  should  not  be  liable  to  dis- 
charge a  public  duty.  Its  obligation  to  serve  the  public  is 
not  one  resting  on  contract,  but  grows  out  of  the  lact  that 
it  is  in  the  discharge  of  a  public  duty  or  a  private  duty 
which  has  been  so  conducted  that  a  public  interest  has 
attached  thereto." 

The  questions  decided  are  similar  to  those  presented  here, 
and  the  principle  announced  seems  controlling  in  this  case. 
The  defendant  is  bound,  from  the  public  character  of  its 
business — it  is  a  common  carrier  of  speech  through  its  tele- 
phone system — to  serve  all  its  patrons  alike,  to  furnish 
them  telephone  service,  with  all  its  improvements,  which 
have  been  adopted  and  used  by  it,  for  the  rates  fixed  by 
the  city  ordinance.  This  is  its  public  duty,  which  it  can 
not  disregard  nor  escape  by  contracts  which  require  its 
patrons  to  pay  for  the  performance  of  that  duty  an  amount 
in  excess  of  what  may  be  charged  under  the  ordinance. 

To  the  same  effect  in  principle  is  People  v.  R.  R.  Co., 
178  111.  594,  though  the  case  is  mandamus.  The  control- 
ling principle  of  these  cases  is  that  a  public  service  corpo- 
ration must  perform  its  service  to  the  public  as  required  by 
the  municipal  regulations  under  which  the  corporation  is 
granted  its  privileges,  and  can  not  escape  under  the  guise 
of  a  contract  that  is  in  part  illegal,  because  of  a  violation 
of  such  regulations.  • 


68  Appellate  Courts  of  Illinois. 

Vol.  106.]    Chicago  Telephone  Co.  v.  Illinois  Mfrs.  Ass'n. 

Appellant's  counsel,  with  great  earnestness  and  ability, 
argue  that  the  metallic  ^circuit  service  furnished  to  appel- 
lees under  their  several  contracts,  by  virtue  of  which  they 
get  not  only  toll  line  service  to  points  outside  the  city  of 
Chicago,  in  Cook  county  and  in  adjoining  counties,  and  to 
the  points  in  Indiana  and  Wisconsin  referred  to,  which, 
however,  was  given  when  the  ordinance  was  passed  and  is 
now  given  under  the  grounded  line  service  for  extra  pay  or 
•tolls,  but  also  a  long  distance  service,  under  which  appellees 
are  enabled  to  communicate  by  telephone  with  all  the  large 
cities  and  very  many  smaller  cities  of  the  United  States, 
more  than  26,000  in  number,  is  a  totally  new  and  different 
telephone  service  from  what  was  furnished  by  the  defend- 
ant at  the  time  of  the  passage  of  the  ordinance,  when  only 
the  grounded  line  service  was  in  use;  also  that  because  the 
former  or  combined  service  necessitated  the  use  of  differ- 
ent instruments,  wires,  equipments  and  appliances,  that  it 
was  in  no  way  covered  by  the  ordinance,  and  the  defend- 
ant was  not  bound  to  furnish  this  special  equipment  and 
service,  and  consequently  was  entirely  at  liberty  to  con- 
tract at  special  rates  therefor,  as  it  had  done.  This  claim 
is  the  very  basis  of  the  appellant's  case,  but  we  can  not, 
after  the  most  careful  consideration,  yield  assent  thereto. 

It  appears  from  the  opinion  of  the  chancellor,  given  on 
the  motion  for  injunction,  that  he  had  reached  the  conclu- 
sion, in  substance,  that  the  metallic  circuit  service,  by 
reason  of  changed  conditions,  and  the  inefficiency  and  un- 
satisfactory nature  of  the  grounded  "  line  service,  had 
become  a  matter  of  necessity,  not  only  to  overcome  the 
difficulties  of  using  the  grounded  line  service,  but  also  to 
increase  the  demand  for  the  defendant's  telephones,  and 
that  the  defendant  had  adopte<l  and  put  in  use  the  metallic 
circuit  service  in  its  own  financial  interest  and  for  its  own 
advantage. 

There  is  much  evidence  in  the  record  tending  to  sustain 
the  claim  of  appellant's  counsel,  but  the  other  evidence  in 
the  case,  in  our  opinion,  justifies  the  conclusions  of  the 
ohancellor.     At  least  it  may  be  said  that  the  chancellor 
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was  not  clearly  in  error  in  this  regard.  This  being  the 
state  of  the  record,  very  many  decisions  of  this  and  the 
Supreme  Court  make  it  our  duty  to  sustain  the  chancellor. 
In  this  regard  the  chancellor,  among  other  things,  says  : 

"  It  clearly  appears  that  the  grounded  line  telephone 
service,  as  it'existed  in  1889,  gradually  became  more  and 
more  inefficient  and  unsatisfactory.  This  was  caused  by 
the  introduction  of  wires  for  electric  lighting  and.  railway 
service,  and  the  steadily  increasing  multiplication  of  iron 
pipes  and  conductors  of  electricity  being  placed  in  and  over 
the  streets  and  alleys  of  the  city  of  Chicago.  *  *  * 
The  telephone  service  in  existence  at  the  passage  of  the 
ordinance,  for  the  causes  aforesaid,  demanded  that  some 
changes  and  improvements  be  made.  It  became  impracti- 
cable to  continue  the  use  of  the  iron  wire  and  grounded 
circuit  in  the  most  central  part  of  the  city,  and  for  that 
reason,  among  others,  it  became  necessary  to  substitute  in 
places  the  copper  wire  for  the  iron,  and  at  certain  points 
to  have  return  trunk  wires,  so  as  to  relieve  the  service 
from  the  many  disturbances  arising  from  the  growth  and 
increasing  use  of  the  streets  for  public  and  jwcswi-public 
purposes,  by  other  corporations  and  individuals. 

"  The  defendant's  answer  in  connection  with  the  evi- 
dence clearly  shows  the  inadequacy  and  inefficiency  of  the 
old  service  for  the  changed  condition  of  affairs.  The  im- 
provements which  the  answer  alleges  were  made  in  the  old 
or  grounded  service  by  the  defendant,  and  for  which  it 
appears  the  defendant  made  no  extra  charges  to  subscribers, 
must  be  held  to  have  bfeen  made  to  advance  its  own  inter- 
ests as  well  as  in  the  performance  of  its  duty  to  give  tele- 
phone service  at  the  ra^e  of  $125  per  annum.  *  *  * 
All  the  improvements  adopted  in  the  service,  under  the 
s[)ecial  service  contract,  *  Exhibit  B,'  except  the  longdistance 
connection,  are  practically  of  the  same  nature  as  the 
improvement  in  the  old  or  grounded  line  service,  and  no 
reason  can  be  perceived  why  the  improvements  in  the  latter 
service  should  be  made  and  /jiven  free  of  charge,  and  those 
of  the  former  or  special  service  should  be  made  the  subject 
of  additional  charges.  They  were  all  demanded  by  the 
necessities  of  the  situation,  the  changed  conditions,  the 
growing  inefficiency  of  the  service,  and  were  demanded  not 
only  to  overcome  new  difficulties,  but  also  to  increase  the 
demand  for  telephones.  It  also  clearly  appears  from  the 
evidence  that  all  these  improvements  in   the  service  were 
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not  onh^  demanded  for  the  satisfactory  service  to  subscrib- 
ers, but  also  that  they  were  made  by  the  Telephone  Com- 
pany in  its  own  financial  interest  and  for  its  own  advantage. 
In  my  opinion,  from  the  evidence,  substantially  all  of  these 
improvements  in  instruments  and  in  improved  service 
rendered  by  the  company  under  the  splecial  contract, 
'Exhibit  B,'  would  have  been  made  had  the  longdistance 
telephone  never  reached  the  city  of  Chicago.  *  *^  *  That 
the  grounded  line  service  was  steadily  becoming  more  and 
more  inefficient  and  unsatisfactory,  and  that  the  defendant 
found  it  to  the  interest  of  the  company  to  encourage  the 
damands  for  more  efficient  and  satisfactory  service  is  con- 
clusively shown  by  the  annual  reports  of  the  directors  and 
official  documents  issued  by  the  company,  w^hich  have  been 
introduced  in  evidence.  *  *  *  The  service  of  1889  was 
not  confined  to  the  city  of  Chicago,  but  extended  to  many 
toll  stations  with  which  the  defendant  company  was  con- 
nected and  to  be  connected.  By  connecting  the  subscriber 
with  an  out-of-town  toll  station  at  a  nei^^hboring  village,  the 
subscribers  could  talk  with  a  resident  of  a  village  over  some 
other  company's  line,  which  furnished  telephone  service  in 
that,  or  with  some  other  village,  but  the  service  over  the 
other  line  was  an  extra  charge  on  the  subscriber.  The  rela- 
tion of  the  parties  to  the  longdistance  is  precisely  the  same 
as  existed  in  1889  as  to  the  out-of-the-city  toll  service.  It  is 
only  one  more  toll  station,  or  service,  in  addition  to  what 
the  defendant  company  already  possessed.  It  makes  no  dif- 
ference that  it  was  located  in  Chicago  and  not  in  one  of  the 
seven  counties  in  which  defendant  had  toll  station  service. 
Why  should  such  a  connection  cost  $50  per  year  more  than 
any  new  toll  station  since  established  in  an  adjoining 
county  ?  The  charges  for  the  service  rendered  after  the 
connection  is  made  are  paid  in  both  instances  by  the  sub- 
scriber usin^:  the  connection." 


*o 


The  chancellor,  then,  after  discussing  and  reviewing  at 
length  the  Indiana  decisions  above  cited,  says': 

•'  The  Indiana  Supreme  Court  properly  held  that  a  tele- 
phone company  by  no  special  device  or  pretense  of  improved, 
better  or  different  appliances  or  service,  could  evade  its  duty 
to  rent  telephones  and  give  telephone  service  at  the  rate 
prescribed  by  the  statute;  that  the  limitation  of  the  law  was 
not,  as  to  the  tele])hone  service,  in  force  at  the  time  of  its 
passage,  but  applied  to  all  the  telephone  service  at  any  time 
thereafter  that  might  be  furnished  to  subscribers." 
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As  against  the  Indiana  decisions,  which  appellant's  coun- 
sel claim  to  be  irrelevant,  they  cite  and  rely  on  the  recent 
case  of  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186 
U.  S.  2JJ8,  which  we  have  carefully  read.  The  decision  is 
by  a  divided  court,  four  judges  to  three,  two  jiidges  not 
sitting,  and  we  think  not  so  nearly  analogous  to  this  case  as 
are  the  Indiana  decisions.  The  principle  underlying  the 
latter  cases,  namely,  that  as  to  public  service  corporations 
the  laws  should  be  construed  favorably  to  the  public  and 
strictly  as  to  the  corporations,  appeals  to  our  reason  and 
conforms  to  our  views  as  to  what  is  a  proper  administration 
of  justice. 

We  agree  with  the  learned  chancellor's  conclusion,  though 
it  is  perhaps  somewhat  broader  than  the  holding  of  the 
Indiana  court.  From  this  conclusion  it  follows,as  we  think, 
that  the  defendant,  to  the  extent  of  its  ability,  is  bound  to 
furnish  to  any  person  applying  therefor,  within  the  district 
in  question,  telephone  service  with  all  the  improvements 
thereon,  which  the  defendant  had  adopted  and  had  in  use 
within  that  district  at  the  time  of  the  filing  of  the  bill — that 
is,  said  metallic  circuit  service — at  thie  ordinance  rate  of 
$125  per  annum.  Whether  the  combined  service,  as  it  is 
called,  which  the  defendant  agreed  to  furnish  under  its  con- 
tracts with  complainants,  namely,  connections  with  the 
long  distance  systems  of  another  corporation.  The  Ameri- 
can Telephone  Co.,  should  be  required  to  be  furnished  as  a 
part  of  said  metallic  circuit  service,  is  not,  in  our  opinion, 
of  special  importance  On  this  interlocutdry  appeal  and  under 
the  evidence  here  presented.  As  we  understand  the  evi- 
dence, the  metallic  circuit  service,  within  the  district  in 
question,  with  the  equipment,  instruments  and  appliances 
now  in  use  by  defendant  for  that  service,  can  not  be  given 
to  complainants  without  at  the  same  time  giving  them  con- 
nections with  the  local  toll  service  and  the  long  distance 
system,  that  is,  connections  with  that  toll  service  and  system 
which  would  enable  complainants,  on  the  payment  of  extra 
tolls,  to  have  the  benefit  thereof.  It  could,  therefore,  be  no 
advantage  to  defendant  to  have  the  injunction  now  modi- 
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fied  SO  as  to  permit  it  to  refuse  to  furnish  connections  with 
the  long  distance  system,  which  is  a  necessary  part  of  the 
metallic  circuit  service  as  now  arranged  and  used  by  defend- 
ant. If  on  the  final  hearing  evidence  should  be  submitted 
from  which  it  should  be  made  to  appear  unjust  or  inequi- 
table to  enforce  complainants'  contracts,  after  striking  out 
the  excess  of  J50  over  the  ordinance  rates  from  the  amount 
agreed  to  be  paid  annually,  and  it  should  also  be  shown 
that  the  defendant  can  furnish  the  metallic  circuit  service 
with  equipment,  instruments  and  appliances,  and  make  it  an 
efficient  and  satisfactory  telephone  service  within  the  dis- 
trict in  question,  and  include  the  local  toll  service,  without 
at  the  same  time  making  connections  with  the  long  dis- 
tance service,  no  doubt  the  chancellor  would  modify  the 
injunction  accordingly,  and  by  the  final  decree  only  so  far 
enforce  complainants'  contracts  as  will  give  them  the  me- 
tallic circuit  service  within  said  district,*  and  the  local  toll 
service,  without  the  long  distance  connections. 

In  view  of  the  conclusions  expressed,  it  seems  unnecessary 

»  to  discuss  other  claims  made  and  very  ably  argued   by 

appellant's  counsel;  suffice  it   to  say,  they  have  all  been 

fully  considered,  and,  in  our  opinion,  can  not  be  maintained. 

The  injunction  order  of  the  Circuit  Court  is  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel.,  etc.,  t.  The 
City  Council  of  the  City  of  Chicago  et  al. 

1.  'MxVDAVJJS—Oranting  of  Prerogative  Writ  is  a  Matter  of  Discre- 
ton.— The  granting  of  a  prerogative  writ  of  mandamus  is  to  a  consider- 
able degree  a  matter  of  discretion.  It  is  never  granted  in  doubtful 
cases  nor  where  the  right  to  it  is  not  clear.  The  person  asking  for  it 
must  show  a  cl^ar  legal  right  to  have  the  thing  asked  for  by  it  done, 
and  done  in  the  manner  and  by  the  person  sought  to  be  coerced. 

2.  Same — Writ  Must  Be  Effectual. — The  writ,  if  granted,  must  also 
be  effectual  as  a  remedy,  and  it  must  be  within  the  power  of  the 
respondent,  as  well  as  his  duty,  to  do  the  act  in  question. 

Mandamus.— Error  to  the  Circuit  CJourt  of  Cook  County;  the  Hon. 
Chahles  G.  Neely,  Ju^ge  presiding.    Heard  in  the  Branch  Appellate 
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Court  at  the  March  term,  1002.  i  Affirmed.    Opinion  filed  February  13, 
1908. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
refusing  to  issue  a  peremptory  writ  of  mandamus. 

At  a  regular  meeting  of  the  city  council  of  the  city  of 
Chicago  held  on  the  seventh  day  of  January,  A.  D.  1901, 
an  ordinance  was  passed  redistricting  the  city  of  Chicago 
into  thirtv-five  wards.  This  redistricting  was  made  neoes- 
sary  by  reason  of  the  annexatiorf  to  the  city  of  Chicago  of 
part  of  the  town  of  Cicero,  the  number  of  aldermen  prior 
to  the  annexation  of  the  territory  named  being  sixty-eight, 
and  the  additional  territory  added  to  the  city  of  Chicago 
by  this  annexation  increasing  the  number  of  aldermen  to 
seventy.  It  thereupon  became  necessary  under  the  provis- 
ions of  Art.  3  of  Chap.  XXIV  of  the  Revised  Statutes  of 
Illinois,  to  redistrict  the  city  of  Chicago  into  thirty-five 
wards.  When  the  new  wards  had  been  carved  by  this 
ordinance  of  January  7, 1901,  it  was.  found  that  in  the  new 
seventh  ward  and  in  the  thirty-first  ward  there  was  but 
one  alderman  residing  within  the  limits  of  each  of  the  said 
wards,  while  in  the  new  second  ward  and  in  the  new 
twenty-first  ward  three  aldermen  were  found  to  reside 
within  the  limits  of  each  of  the  said  new  wards.  There- 
upon the  respective  political  parties  in  the  new  seventh 
and  the  new  thirty-first  wards  considered  that  there  was  a 
vacancy  existing  in  the  office  of  alderman  in  each  of  said 
wards,  and  at  the  following  spring  election  of  1901,  the 
new  thirty-first  ward  and  the  new  seventh  ward  ballots  con- 
tained the  names  of  two  candidates  for  the  office  of  alder- 
man, one  for  the  term  of  two  years  and  one  for  the  term 
of  one  year.  The  petitioners,  Fahndrich  and  Nagel, 
were  declared  to  have  been  elected  aldermen  from  the 
new  seventh  and  thirty-first  wards,  respectively,  for  a  term 
of  one  year,  and  an  attempt  was  made  to  seat  the  two  so- 
called  aldermen,  but  it  was  found  that  such  action  would 
result  in  giving  to  the  city  council  seventy-two  aldermen, 
no  vacancy  having  been  declared;  manifestly  the  two  peti- 
tioners could  not  be  seated  unless  two  of  the  aldermen  then 
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holding  seats  were  displaced  or  their  offices  declared  vacant 
by  reason  of  the  passage  of  the  redistricting  ordinance 
above  mentioned. 

It  is  claimed  by  the  petitioners  that  because  of  the  fact 
that  the  changing  of  the  boundaries  of  the  various  wards 
resulted  in  leaving  the  new  seventh  ward  .  and  the  new 
thirty-first  ward  with  but  one  alderman  having  his  resi- 
dence within  the  limits  thereof,  a  vacancy,  therefore, 
immediately  existed  in  each  of  said  wards,  and  that  because 
of  the  fact  that  a  change  of  the  ward  boundaries  resulted 
in  the  new  second  ward  and  the  new  twenty-first  ward  hav- 
ing three  aldermen  residing  therein,  each  of  said  two  wards 
had  an  over-representation,  and  that  one  alderman  in  each 
ward  should  be  displaced. 

The  statute  as  to  redistricting  in  case  of  an  enlargement 
of  the  boundaries  of  a  city  is  in  part  as  follows  : 

"  Provided,  further,  that  whenever,  after  such  new  terri- 
tory shall  have  been  annexed,  as  aforesaid,  said  city  shall 
be  redistricted,  the  number  of  wards  at  the  time  said  city 
is  so  districted  shall  be  preserved  and  the  city  council 
thereof  may  in  its  discretion  change  the  boundary  terri- 
tory of  the  city,  and  make  said  new  ward  larger  or  smaller, 
to  comply  with  the  requirements  of  said  act  to  compact- 
ness and  equality  of  inhabitants; 

And  provided,  further,  if  it  shall  appear  from  any  census 
heretofore  or  hereafter  taken,  that  any  city  has  the  requisite 
number  of  inhabitants  to  authorize  it  to  increase  the  num- 
ber of  aldermen,  it  shall  be  the  duty  of  the  city  council 
thereof  to  proceed  without  delay  and  redistrict  such  cities 
in  accordance  with  the  provisions  hereof,  and  to  call  and 
hold  its  next  city  election  in  accordance  with  such  new 
redistricting; 

Provided,  '  that  at  such  election  the  aldermen  who  hold 
over  shall  be  considered  aldermen  for  the  new  wards, 
respectively,  in  which  their  residence  shall  be,  unless  there 
shall  be  two  or  more  aldermen  who  hold  over  in  the  same 
ward  under  this  proviso,  then  in  such  case  it  shall  be  deter- 
mined by  lot  in  presence  of  the  city  council  in  such  manner 
as  they  shall  direct,  which  aldermen  shall  hold  over  for  such 
ward.'  " 

Edward  E.  Perley  and  Frank  S.  Lenert,  attornej^s  for 
plaintiifs  in  error. 


Chicago — First  District — A.  D.  1903.        75 

The  People  v.  City  Council  of  City  of  Chicago. 

Charlrs  M.  Walker,  corporation  counsel,  and  William 
H.  Arthur,  assistant  corporation  counsel,  attorneys  for 
defendants  in  error. 

Mr.  Prksiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

At  the  time  the  petition  for  a  writ  of  mandamus  was 
filed,  there  was  in  the  common  council  of  the  city  of  Chi- 
cago no  vacancy.  Seventy  aldermen,  the  entire  number 
permitted  by  law,  had  been  duly  and  regularly  elected  and 
were  acting  as  members  of  the  council.  The  object  of  the 
petition  was  to  create  vacancies;  to  compel  action  by  which 
two  members  of  the  council  were  to  be  removed  therefrom; 
the  petitioners  assuming  that  if,  this  were  done,  they  would 
be  entitled  and  allowed  to  take  the  place  of  those  members 
who,  as  a  result  of  the  mandamus  proceedings,  had  been 
removed. 

Petitioners  could  not  properly  have  asked,  and  did  not 
ask,  that  the  sitting  members  who  stood  in  their  way  should 
in  this  proceeding  be  removed  from  office,  but  they  asked 
for  the  taking  of  steps  which  in  their  judgment  would  lead 
to  such  removal,  and  under  which  by  appropriate  proceed- 
ings such  removal  could  be  effectual. 

So  far  as  appears  no  election  was  called  and  no  notice 
of  election  given  for  other  than  one  alderman  in  each  of 
the  thirty-five  city  wards,  which  alderman  was  to  be  chosen 
for  the  term  of  two  years  and  to  fill  an  impendino:  vacancy 
about  to  be  caused  by  the  expiration  of  the  term  of  office  of 
one  alderman.  It  does  appear  from  the  petition  that 
by  the  election  of  one  alderman  in  each  ward,  the  council 
would  have  its  full  complement  of  seventy  members,  after 
all  of  the  aldermen  whose  terms  were  at  such  election 
about  to  expire  had  retired  from  the  council. 

The  petition  states  that  one  of  the  petitioners,  Charles 
J.  Fahndrich,  was  before  the  election  held  April  2,  1901, 
duly  nominated  for  alderman  for  the  seventh  ward  for  the 
term  of  one  year  to  fill  the  vacancy  in  the  representation 
of  the  said  ward  caused  by  the  redistricting  of  the  city,  and 
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that  petitioner  Fahndrich  was,  April  2,  1901,  elected  as 
alderman  for  the  seventh  ward  for  one  year. 

Our  attention  has  not  been  called  to  and  we  are  not 
aware  of  any  statute  requiring  that  aldermen  of  the 
city  of  Chicago  shall  reside  in  the  wards,  respectively,  by 
which  they  are  chosen.  Unless  the  law  does  so  require, 
the  redistricting  did  not  cause  a  vacancy  in  any  ward.  The 
statute  does  require  that  upon  a  redistricting  under  the 
circumstances  existing  at  the  time  the  redistricting  and 
subsequent  proceedings  now  under  consideration  are  had, 
if  it  be  the  case  that  two  or  more  of  the  sitting  "  hold- 
over" aldermen  reside  in  one  ward,  the  common  council 
shall  determine  by  lot  which  of  such  "  hold-over"  alder- 
men shall  continue  to  so  hold  over. 

After  this  had  been  done  a  vacancy  would  have  existed 
in  the  representation  to  which  such  ward  is  entitled.  Un- 
der the  allegations  of  the  petitioners  that  after  the  redis- 
tricting two  "hold-over"  aldermen  resided  in  the  seventh 
and  thirty-first  wards,  it  was  the  duty  of  the  council  under 
the  statute  to  have  ascertaijied  by  lot  which  of  such  alder- 
men should  continue  to  represent  the  respective  wards,  and 
a  petition  for  mandamus  might,  and  more  properly  should, 
have  been  filed  prior  to  the  calling  of  any  election  for 
alderman. 

The  statute  provides  for  an  election  each  year  for  one 
alderman  to  represent  each  city  ward.  Section  61  of  chap- 
ter 24,  providing  for  special  elections,  makes  the  duty  of 
the  calling  special  elections  permissive  and  not  mandatory, 
the  section  being  as  follows : 

"  If  there  is  a  failure  to  elect  any  officer  herein  required 
to  be  elected,  or  the  person  elected  should  fail  to  qualify, 
the  city  council  or  board  of  trustees  may  forthwith  order 
a  new  election  therefor;  and  in  all  cases,  when  necessary 
for  the  purpose  of  this  act,  may  call  special  elections, 
appoint  judges  and  clerks  thereof,  canvass  the  returns 
thereof,  and  provide  by  ordinance  for  the  mode  of  con- 
ducting the  same;  and  shall  give  notice  of  such  special  elec- 
tions, m  which  shall  be  stated  the  questions  to  be  voted 
upon,  and  cause  such  notices  to  be  published  or  posted  for 
the  same  length  of  time  and  in  the  same  manner  as  is 
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required  in  the  case  of  regular  annual  elections  in  such 
cities  or  villages." 

The  election  of  April  2,  1901,  having  been  when  there 
was  neither  in  the  seventh  nor  in  the  thirty-first  ward  a 
vacancy,  either  existing  or  impending,  other  than  those  for 
which  Frank  I.  Bennett  was  in  the  seventh  ward  elected,  as 
the  petition  states,  for  the  full  or  regular  terra,  and  W.  M. 
Butterworth  was,  as  the  petition  states,  elected  for  the  two- 
year  term  as  alderman,  neither  of  the  petitioners  were  or 
would  have  been  entitled  to  seats  in  the  council  had  it,  after 
such  election,  proceeded  by  lot  to  determine  which  of  the 
"hold-over"  aldermen  in  the  second  and  twenty-first  wards, 
respectively,  should  continue  to  hold  over.  Had  the  writ 
of  mandamus  been  awarded  by  the  Circuit  Court  it  would 
have  been  the  duty  of  the  council  to  have  made  the  deter- 
mination by  lot  thus  commanded,  and  thereafter  it  might 
have  called  a  special  election  to  fill  vacancies  so  created, 
but  the  calling  of  such  special  election  would  not  have 
been  obligatory. 

The  granting  of  a  peremptory  writ  of  mandamus  is  to 
a  considerable  degree  a  matter  of  discretion.  It  is  never 
granted  in  doubtful  cases  or  where  the  ricjht  to  it  is  not 
clear.  The  person  asking  for  it  must  show  a  clear  legal 
right  to  have  the  thing  asked  for  by  it  done,  and  done  in 
the  manner  and  by  the  person  sought  to  be  coerced.  The 
People  of  the  State  of  Illinois  v.  The  Mayor,  Comptroller 
and  City  Clerk  of  the  City  of  Chicago,"^  51  111.  17;  The 
Peopl^  V.  Salomon,  46  111.  416-419;  Commissioners  of  High- 
ways V.  The  People,  66  111.  339. 

The  writ,  if  granted,  must  also  be  eflfectual  as  a  remedy, 
and  it  must  be  within  the  power  of  the  respondent,  as  well 
as  be  his  duty  to  do  the  act  in  question.  Springfield  and 
Illinois  Ry.  Co.  v.  The  County  Clerk  of  Wayne  County,  74 
111.  27;  The  People  v.  The  Trustees  of  Schools,  86  111.  613; 
The  People  v.  Supervisor  and  Clerk  of  Oldtown,  88  111. 
202;  The  Board  of  Supervisors  of  Star  County  v.  The 
People,  110  111.  577;  The  Ohio  and  Mississippi  Ry.  Co.  v. 
The  People,  120  111.  200.     The  writ  is  not  a  writ  of  right. 
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The  People  v.  Hatch  and  The  People  v.  Dubois,  33  111.  9; 
The  People  v.  Curyea,  16  111.  547;  The  People  v.  The  Illi- 
nois Central  R.  R.  Co.,  62  111.  510;  The  People  v.  Ketchum, 
72  111.  212;  The  People  v.  Klokke,  92  111.  134;  Swigert  v. 
County  of  Hamilton,  130  111.  538. 

As  citizens,  taxpayers  and  voters,  either  one  of  peti- 
tioners may  have  had  a  right  to  ask  for  this  writ.  It  is  mani- 
fest from  their  petition  that  in  such  capacity  alone  they 
did  not  ask  nor  desire  it.  They  mistakenly  assumed  that 
they  were  elected  to  fill  vacancies  already  existing,  and  that 
if  the  council  were  commanded  to  and  did  determine  by  lot 
which  of  the  "  hold-over  "  aldermen  from  the  second  and 
thirty-first  wards  should  continue  to  hold  over,  they,  the 
petitioners,  would  immediately  be  admitted  to  the  council 
as  aldermen. 

As  a  matter  of  mere  public  right  or  for  the  protection  of 
the  public  interests  of  the  city  no  one  seems  to  have 
thought  it  desirable  that  such  determination  by  lot  should 
be  had,  so  that  vacancies  being  thus  created,  a  special  elec- 
tion might  be  called  and  aldermen  elected  in  the  seventh 
and  thirty-first  wards.  Counsel  for  petitioners  admit  that 
not  only  the  terms  for  which  they  claim  to  have  been 
elected,  but  also  that  the  terms  of  the  "  hold-over  "  alder- 
men in  the  second  and  twenty-first  wards  long  ago  expired; 
that  this  court  is  called  upon  to  now  determine  as  to  a 
matter  not  now  existing  and  that  the  awarding  of  the  writ 
asked  for  would  not  accomplish  that  sought  by  the  petition. 
There  are  now  so  far  as  appears  no  "  hold-over"  aldermen 
in  any  ward,  while  the  seventh  and  thirty-first  wards  have 
their  full  representation. 

If  this  court  should  now  direct  the  awarding  of  the  writ 
asked  for,  it  is  manifest  that  the  thing  commanded  could 
not  be  done.  It  would  be  something  like  a  writ  command- 
ing a  sheriff  to  hang  a  person  who  had  long  before  died. 
We  do  not  think  that  the  mere  question  of  costs,  which 
counsel  consider  is  now  the  onlv  matter  involved,  is  of  suf- 
ficient  importance  to  warrant  this  court  in  directing  the 
court  below  to  issue  the  writ  applied  for. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Gay  Dorn  et  al.  t.  A.  M.  Briggs. 

1.  Pracjticb— WTiere  Pleats  Filed  Default  of  Defendant  Can  Not  be 
Entered.— Where  a  plea  has  been  filed,  unless  it  has  been  stricken  from 
the  files  or  otherwise  disposed  of,  the  court  is  powerless  to  enter  the 
default  of  the  defendant 

2.  Same — Entering  Judgment  upon  a  Default  for  an  Amount  Grea  ter 
than  the  Damages  Claimed  by  Plaintiff  ,— It  is  clear  error  to  enter  judg- 
ment upon  a  default  for  an  amount  greater  than  the  damages  claimed 
by  the  plaintiff  in  his  declaration. 

Assnmpslt,  upon  promissory  notes.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Francis  Adams,  Judge  presiding.  Heard  in 
the  Branch  Appelate  Court  at  the  March  term,  1002.  Reversed  and 
remanded.    Opinion  filed  February  13,  1003. 

Statement. — A.  M.  Bria:gs,  defendant  in  error,  began 
suit  September  4,  1896,  against  Gay  Dorn  and  D.  T.  Ken- 
nard,  upon  certain  promissory  notes,  and  attached  to  the 
declaration  an  affidavit  of  claim  of  $1,664.  October  20, 
1896,  Gay  Dorn  filed  a  general  demurrer  and  on  the  same 
day  filed  a  plea  of  the  general  issue  with  an  affidavit  of 
merits.  October  23, 1896,  default  of  Gay  Dorn  was  entered. 
On  November  17,  1896,  the  court  assessed  the  damages 
against  Gay  Dorn  in  the  sum  of  $1,074  and  rendered  judg- 
ment therefor. 

A.  Morris  Johnson,  attorney  for  plaintiffs  in  error. 

No  appearance  by  defendant  in  error. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

Gay  Dorn  has  brought  up  the  record  in  this  case  by  writ 
of  error  and  asks  that  the  judgment  be  reversed  on  two 
grounds.  First,  that  the  court  erred  in  entering  the  default 
of  Gay  Dorn  for  want  of  appearance  when  there  was  at 
that  time  on  file  in  said  suit  an  undisposed-of  demurrer  and 
a  plea  of  general  issue  with  affidavit  of  defense  filed  by  said 
Gay  Dorn.  The  record  shows  that  an  order  of  default  of 
Gay  Dorn  was  entered  on  the  23d  day  of  October  for  want 
of  an  appearance  and  yet  on  that  day  there  were  on  file, 


80  Appellate  Courts  of  Illinois. 

? " 

Vol.  106.]  Dom  v.  Brings. 

undisposed  of,  his  general  demurrer  and  plea  of  the  general 
issue  with  proper  affidavit  of  merits;  and  that  on  the  17th 
day  of  November,  1896,  a  judgment  of  $1,074  was  entered 
against  him. 

It  was  error  to  enter  judgment  against  Dorn  by  default 
when  his  plea  to  the  merits  of  the  action  was  on  file.  This 
question  has  been  decided  by  the  Supreme  Court.  Mason 
V.  Abbott,  83  111.  445.  It  is  doubtless  the  case  that  neither 
the  court  nor  the  plaintiff  were  aware  that  a  plea  had  been 
filed  when  the  default  was  entered.  In  view  of  the  record 
in  the  case  of  Dorn  v.  Bradner,  Smith  &  Co.,  decided  by 
this  court  at  this  term,  106  III.  App.  91,  we  can  readily 
believe  that  Gay  Dorn  or  his  attornc  y,  Chas.  Pickler,  whose 
manipulations  of  paperr  in  court  are  considered  by  the 
Supreme  Court  in  People  v.  Pickler,  186  111.  64,  had  no  good 
purpose  in  filing  both  a  general  demurrer  and  a  plea  of  the 
general  issue  on  the  same  day. 

In  the  former  case  heard  by  us  the  record  disclosed  such 
a  state  of  affairs  in  the  pleadings  and  the  conduct  of  parties 
thereunder  that  we  were  justified  in  finding  fraud;  for 
there  the  court,  upon  notice  to  the  attorney,  was  allowed 
to  rule  upon  the  demurrer  and  to  enter  final  judgment  with- 
out having  his  attention  called  to  the  fact,  if  indeed  such 
was  the  fact,  that  a  plea  had  ever  been  filed.  In  the  case 
at  bar  it  was  error  in  the  absence  of  all  evidence  tending  to 
show  fraud,  as  existed  in  the  former  case,  to  have  gone 
through  the- form  of  calling  the  defendant  and  then  enter- 
ing default  against  him  for  non-appearance  and  thereafter 
a  judgment.  It  has  been  frequently  held  that  where  a  plea 
has  been  filed,  unless  it  has  been  stricken  from  the  files  or 
otherwise  disposed  of,  the  court  is  powerless  to  enter  the 
default  of  the  defendant.  Sammis  v.  Clark,  17  111.  398; 
Faurot  v.  Park  Nat.  Bank,  37  111.  App.  322;  City  of  Pana 
V.  Humphreys,  39  111.  App.  641;  Wells  v.  Mathews,  70  III. 
App.  504. 

Second,  from  the  abstract  it  appears  that  the  plaintiff 
claims  damages  only  in  the  sum  of  $25,  whereas  the  judg- 
ment rendered  by  the  court  is  for  the  sum  of  $1,074.     Where 
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a  case  is  contested  and  a  verdict*  rendered  and  judgment 
entered  thereon,  advantage  of  this  error,  not  objected  to  in 
the  trial  court,  could  not  be  taken  in  this  court.  The  judg- 
ment, however,  in  this  case  was  upon  a  default,  and  it  was 
clear  error  to  enter  judgment  for  an  amount  greater  than 
the  damages  claimed  by  plaintiff  in  his  declaration.  Kelley 
V.  Nat.  Bank,  64  111.  541;  Taylor  v.  Kichman,  87  111.  App. 
419. 

Because  it  was  manifest  error  under  the  facts  of  this  case 
to  enter  an  order  of  default,  wlien  a  general  demurrer  and 
a  plea  of  the  general  issue  with  proper  affidavit  were  on 
file,  and  to  enter  a  judgment  upon  a  default  order  in  excess 
of  the  amount  of  the  damages  claimed  by  plaintiff  in  his 
declaration,  the  judgment  must  be  reversed. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Lewis  K.  Curlett  v.  Ida  A.  Curlett. 

1.  DivoKQE— Compulsory  Separation  Caused  by  Huaband'a  Persist- 
ent Indolence  is  Ground  for. -^WhlU^  it  is  true  that  the  statute  does  not 
make  non-support,  as  that  expression  ,  is  usually  defined,  a  ground  for 
divorce,  yet  if  a  husband  allows  an  officer  of  the  law  to  put  his  wife 
onto  the  street  and  provides  her  no  home,  when  he  has  the  ability  to 
do  so,  and  persists  in  such  failure  for  two  or  more  years,  he  has  willfully 
deserted  her  without  any  reasonable  cause  for  the  space  of  two  years, 
and  she  is  entitled  to  a  divorce  for  dpsertion. 

2.  Same— £te«er<ion  Cliarged  Must  be  Such  as  the  Statute  Makes  a 
Ground  for  Divorce. — When  desertion  is  charged  as  the  ground  for 
divorce,  it  must  be  such  as  the  statute  makes  a  ground  for  divorce. 

8.  Equity 'Practice— Z>ecre€«  Pro  Confesso. — A  decree  pro  confesso 
concludes  the  defendant  only  as  to  matters  alleged  in  the  bill. 

4.  Same— T/te  Allegations  of  the  Bill,  the  Proof  and  the  Decree,  Mu^t 
Correspond. — It  is  a  fundamental  rule  of  equity  pleading  that  the  alle- 
gations of  the  bill,  the  proof  and  the  decree,  must  correspond. 

Divorce. — Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1902.  Reversed  and  remanded.  Opinion  filed 
February  18,  1903. 

VOL.CVI* 
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Clabk  &  Clabk,  attorney's  for  plaintiff  in  error. 
Chaelbs  S.  MoNktt,  attorney  for  defendant  in  error. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court 

The  amended  bill  filed  by  the  wife  for  a  divorce  from  her 
husband  states  as  ground  for  divorce  that  he  "on  the  first 
day  of  August,  1897,  willfully  deserted  and  absented  him- 
self from  complainant  and  continued  to  do  so  from  that 
time  hitherto."  Decree  having  been  entered  for  the  com- 
plainant a  writ  of  error  is  sued  out  of  this  court  and  a 
reversal  of  the  decree  is  asked  on  two  grounds: 

First.  That  the  allegation  of  the  bill  charging  desertion 
is  not  suflBcient  to  conform  to  the  requirement  of  the 
statute,  in  that  it  does  not  contain  the  language  of  the 
statute,  "without  any  reasonable  cause  for  the  space  of 
two  years,"  or  language  equivalent  thereto. 

Second.  That  the  decree  is  not  sustained  by  the  evi- 
dence in  the  case.  Because  of  the  decision  which  will 
be  made  by  this  court  both  points  relied  upon  will  be  con- 
sidered and  in  the  inverse  order  of  statement.  A  rule  was 
taken  that  the  defendant  answer  the  amended  bill  within 
three  days.  Upon  his  failure  to  plead,  order  of  default 
was  entered  and  the  bill  taken  as  confessed. 

The  uncontradicted  evidence  is  that  the  defendant  is 
an  indolent  and  worthless  fellow,  that  notwithstanding 
he  could  work,  if  so  disposed,  in  the  real  estate  business, 
and  was  also  competent  to  work  in  the  electrical  business, 
nevertheless,  rather  than  engage  in  these  occupations  he 
preferred  to  and  did  beg  at  the  door  of  a  neighbor  until 
he  became  known  in  the  neighborhood  as  lazv  and  worth- 
less.  Defendant  failed  to  furnish  the  complainant  with 
money  or  food,  so  that  her  friends,  moved  by  pity,  sent 
her  groceries  and  provisions  to  sustain  her  life  for  a  little 
time;  but  he  persisted  in  his  refusal  to  work  until  he  and 
the  complainant  were  put  out  of  the  rooms  where  they 
had  lived,  for  non-payment  of  rent;  and  the  complainant 
having  nowhere  to  go  and  no  credit  and  having  exhausted 
the  charities  of  her  friends,  was  compelled  to  go  to  the 
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home  of  her  mother.  For  more  than  two  years  prior  to 
the  filing  of  the  bill  in  this  case  the  defendant  has  utterly 
failed  to  provide  a  home  of  any  character  whatever  for  the 
complainant  and  has  so  constantly  persisted  in  his  life  of* 
indolence  that  he  has  prevented  the  complainant  from 
livinjf  with  him  as  his  wife.  The  evidence  clearly  estab- 
lishes the  fact  that  he  is  abundantly  able  to  furnish  her 
food  sufficient  to  sustain  life  and  shelter  to  protect  her 
from  the  inclemencies  of  the  weather;  but  refuses  and  fails 
so  to  do  and  thereb}''  has  willfully  deserted  and  absented 
himself  from  her  without  any  reasonable  cause  for  the 
space  of  two  years  prior  to  filing  the  bill  in  this  case. 

Counsel  for  plaintiff  in  error  concedes  the  facts  thus 
found  and  argues  that  they^  do  not  constitute  one  of  the 
causes  for  divorce  which  are  specified  by  the  statute.  We 
are  of  the  opinion  that  the  foregoing  facts  do  constitute  a 
ground  for  divorce  under  the  statute.  In  James  v.  James, 
58  N.  H.  266,  the  wife  was  compelled  to  leave  the  husband 
on  account  of  his  habitual  drunkenness  and  his  neglect  to 
provide  for  her.  Although  he  had  no  property,  when  sober 
he  could  have  earned  wages  and  he  had  ability  to  provide. 
It  was  held  that  the  wife  was  entitled  to  a  divorce  for 
desertion  where  the  separation  thus  caused  had  continued 
for  three  years. 

There  is  no  distinction  in  principle  between  the  desertion 
by  the  husband  and  the  compulsory  separation  caused  by 
his  willful,  persistent  indolence.  In  the  one  case  he  aban- 
dons her  to  suffer  and  starve  by  his  voluntary  desertion  of 
her,  in  the  other  he  leaves  her  to  the  same  fate  by  his 
voluntary  neglect.  It  is  true  that  the  statute  does  not 
make  non-support,  as  that  expression  is.  usually  defined,  a 
ground  for  divorce;  but  if  a  husband  allows  an  officer  of 
the  law,  as  in  the  case  at  bar,  to  put  his  wife  onto  the 
street  and  provides  her  no  home,  when  he  has  the  ability 
80  to  do,  and  persists  in  such  failure  for  two  or  more 
years,  he  has  willfully  deserted  her  without  any  reason- 
able cause  for  the  space  of  two  years,  for  it  is  certain  that 
ne  will  not  remain  ^;ith  her  on  the  street  without  food 
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where  he  has  willfully  and  to  the  extent  of  his  ability 
placed  her.  Under  such  circumstances  the  husband  has 
as  positively  and  effectualh^  abandoned  his  wife  without 
any  reasonable  cause  as  though  he  had  gone  to  the  remotest 
part  of  the  earth;  for  he  has  voluntarily  placed  himself 
where  they  can  no  longer  live  together  as  husband  and 
wife.  It  is  a  case,  not  where  the  wife  elects  because  of  ill- 
treatment  or  an  insufficiency  of  the  comforts  of  life,  but  it 
is  a  case  where  if  the  situation  continues  life  can  not  be 
retained  in  the  body.  The  case  of  Johnson  v.  Johnson, 
125  111.  510,  to  which  counsel  refers,  clearly  sustains  a  doc- 
trine contrary  to  his  contention.     Therein  it  is  said: 

"Incompatibility  of  disposition,  occasional  exhibitions  of 
passion,  trivial  difficulties,  or  sliofht  moral  obliquities  will 
not  justify  separation.  If  the  husband  voluntarily  does 
that  which  compels  the  wife  to  leave  him,  or  justifies  her 
in  so  doing,  the  inference  may  be  justly  drawn  that  he 
intended  to  produce  that  result,  on  the  familiar  principle 
that  sane  men  usually  mean  to  produce  those  results  which 
naturally  and  lecritimately  flow  from  their  actions,  and 
if  he  so  intended,  her  leaving  him  would,  in  the  case  put, 
be  desertion  on  his  part  and  not  by  the  wife." 

There  is  no  intimation  in  this  record  that  the  defendant 
was  insan^  and  it  can  not  be  doubted  that  he  intended  to 
desert  her.  Where  the  husband  has  sufficient  ability  to 
support  his  wife  but  neglects  to  provide  for  her,  when  she 
is  without  fault,  she  is  justified  in  leaving  him  and  is  enti- 
tled to  a  divorce  for  desertion  if  such  separation  continues 
for  a  statutory  period.  9  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.), 
772.  We  are  therefore  of  the  opinion  that  under  the  cir- 
cumstances of  this  case  the  defendant  willfully  deserted  the 
complainant  without  any  reasonable  cause  for  the  space  of 
two  years  prior  to  the  filing  of  the  bill  in  this  case. 

Second.  It  is  claimed,  however,  that  one  of  the  essen- 
tial elements  of  ground  relied  upon  for  a  divorce  is  not 
properly  set  forth  in  complainant's  bill;  that  it  is  not  stated 
therein  that  the  desertion  of  the  defendant  was  without  an  v 
reasonable  cause.  It  is  argued  that  if  all  the  allegations  of 
the  bill  are  admitted  to  be  true,  and  especially  if  it  be 
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admitted  that  the  defendant  did  desert  the  complainant, 
still  it  does  not  follow  that  the  desertion  took  place  '^  with- 
out any  reasonable  cause." 

When  desertion  is  charged  as  the  ground  for  divorce  it 
must  be  such  as  the  statute  makes  a  ground  for  divorce. 
The  words  of  the  act  are : 

"When  either  party  has  willfully  deserted  or  absented 
himself  or  herself  from  the  husband  or  wife  without  any 
reasonable  cause  for  the  space  of  two  years." 

It  is  sufficient  to  allege  the  ground  in  the  language  of 
the  statute,  but  the  essential  words  or  their  equivalent, 
"without  any  reasonable  cause,"  are  not  found  in  the  bill 
in  this  cajse.  Their  absence  constitutes  a  fatal  defect. 
Freeland  v.  Freeland,  19  Mo,  354;  White  v.  White,  45 
K  H.  121. 

A  decree  ^w  confesso  concludes  the  defendant  only  as  to 
matters  alleged  in  the  bill.  Crawford  v.  Cook,  55  111.  App. 
351.  It  is  a  fundamental  rule  of  equity  pleading  that  the 
allegations  of  the  bill,  the  proof  and  the  decree,  must  cor- 
respond, and  that  the  decree  can  not  give  the  relief  which 
facts  disclosed  by  the  evidence  would  warrant,  where  there 
are  no  averments  in  the  bill  to  which  the  evidence  can  apply. 
Dorn  V.  Gender,  171111.  362. 

Because  the  bill  is  insufficient  to  support  the  decree  the 
decree  is  reversed  and  the  cause  remanded,  with  directions 
to  grant  defendant  leave  to  amend  her  bill  if  she  desires. 


Supreme  Lodge  Knights  and  Ladies  of  Glenwood  v. 
Annie  Albers. 

1.  Bills  op  Exceptions— Can  Not  be  Amended  from  Jfemory. —The 
court  can  not  amend  the  original  biU  of  exceptions  from  memory,  but 
only  from  some  official  or  quasi-official  note  or  memorandum  or  memo- 
rial paper  reserved  in  the  files  of  the  case,  or  upon  the  records  of  the 
court.  It  can  not  make  the  stenographer's  sworn  transcript  a  basis  of 
Buch  an  amendment.  ^ 

2.  Insurance— 5reac7ie«  of  Warranties^  Representations  or  i>'tate- 
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ments  in  the  Application  or  Policy  Must  be  Pleaded  Specially,  —Breaches 
of  warranties,  representations  or  statements  in  the  application  or  policy 
must  be  pleaded  specially.  It  is  not  necessary  for  the  plaintiff  in  an 
action  on  the  policy,  to  either  allege  or  prove  such  matters  as  appear  in 
the  application  only.  To  be  availed  of  as  a  defense,  without  regard  to 
whether  they  are  warranties,  or  representations  merely,  their  falsity  or 
breach  by  the  assured  must  be  set  up  and  proved  by  the  defendant  as  a 
matter  of  defense. 

3.  Pleading— IToM?  the  Ground  that  the  Plea  Amounts  to  the  Gen- 
eral Issue  Can  he  Taken  Advantage  o/.— The  ground  that  the  plea 
amounts  to  the  general  issue  can  be  taken  advantage  of  only  by  a  special 
demurrer. 

Assampsit,  upon  a  beneficiary  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  presiding. 
Heard  in  this  court  at  the  March  term,  1902.  Reversed  and  remanded. 
Opinion  filed  December  22,  1902.  Petition  for  a  rehearing  withdrawn 
February  9,  1903. 

Statement. — Annie  Albers,  the  beneficiary  in  a  certifi- 
cate of  insurance  to  Jacob  N.  Albers,  her  husband,  issued 
by  the  appellant,  after  his  death,  which  occurred  February 
3, 1900,  begun  suit  declaring  specially  upon  the  certificate  and 
upon  the  common  counts.  A  plea  of  the  general  issue  to  the 
common  counts  and  two  special  pleas  to  the  first  or  special 
count  were  interposed.  After  amendments  of  the  declara- 
tion, demurrers  to  the  special  pleas,  which  were  sustained, 
and  replications  to  the  amended  special  pleas,  the  court 
finally,  on  demurrer  to  the  plaintiff's  replications  to  the 
second  amended  and  third  special  pleas  to  the  special  count, 
carried  back  the  demurrer  to  the  pleas  and  sustained  it,  on 
the  ground  that  the  said  pleas  amount  to  the  general  issue. 
The  defendant  elected  to  stand  by  the  pleas.  Ko  question 
as  to  this  pleadings  is  raised, except  as  to  the  third  special  plea. 
The  cause  was  tried  before  the  court  and  a  jury  upon  the 
declaration  as  amended  and  plea  of  the  general  issue.  At 
the  close  of  the  evidence  the  court  directed  a  verdict  for 
the  plaintiff  and  gave  judgment  thereon,  from  which  this 
appeal  is  taken. 

A.  B.  St.  John,  attorney  for  appellant;  Ives,  Mason  & 
Wyman,  of  counsel. 
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Walter  F.  Heinemann,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

A  preliminary  question  is  presented  by  a  motion  of  appel- 
lant to  file  an  additional  or  supplemental  record,  which  was 
reserved  to  the  hearing.  In  the  original  record  as  filed 
there  is  nothing  in  the  bill  of  exceptions  which  shows  that 
it  contains  all  the  evidence  heard  upon  the  trial.  After  the 
briefs  were  filed  in  the  cause,  the  Superior  Court,  on  motion 
of  the  defendant,  the  appellant  here,  caused  the  original 
bill  of  exceptions  to  be  amended  by  inserting  therein  the 
following:  "The  foregoing  bill  of  exceptions  contains  all 
the  evidence  offered  or  heard  upon  the  trial  of  said  case, 
and  correctly  recites  all  proceedings  had  on  the  trial  of  said 
case." 

It  appears  from  the  supplemental  record  sought  to  be 
filed,  that  the  court,  as  a  basis  for  the  amendment  of  the 
original  bill  of  exceptions,  examined  the  record  in.  this  case 
and  the  original  bill  of  exceptions  filed  herein  December 
12,  A.  D.  1901,  and  Aow  forming  part  of  the  record  of  the 
Appellate  Qourt  in  an  appeal  from  a  judgment  rendered  in 
the  above  entitled  case,  and  now  pending  in  said  Appellate 
Court  *  *  *  and  the  stenographer's  transcript  of  all 
evidence  offered  and  received  and  of  all  proceedings  had 
upon  the  trial  of  said  case,  duly  sworn  to  by  said  stenogra- 
pher to  be  a  true,  full  and  complete  transcript  of  his  short- 
hand notes  of  said  evidence  and  proceedings,  though  said 
transcript  was  not  filed  in  said  case  prior  to  the  date  of  the 
entry  of  the  order,  to  wit.  May  23,  1902. 

It  is  evident  from  a  reading  and  a  consideration  of  the 
supplemental  record  that  the  court,  in  making  the  amend- 
ment which  it  did  of  the  bill  of  exceptions,  considered  this 
sworn  transcript  of  the  stenographer's  notes  of  the  evidence 
and  proceedings  on  the  trial.  This  the  court  could  not 
legally  do.  The  court  could  not  amend  the  original  bill 
of  exceptions  from  memory,  but  only  from  some  official  or 
quasi-official  note  or  memorandum  or  memorial  paper  pre- 
served in  the  files  of  the  case,  or  upon  the  records  of  the 
court.     It  could  not  make  the  stenographer's  sworn  tran- 
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script  a  basis  of  such  an  amendment..  Ry.  Co.  v.  Walsh, 
150  III.  607-12;  Tynan  v.  Weinhard,  153  111598-606;  Hub- 
bard  v.  People,  197  111.  15-17,  and  cases  cited. 

In  the  Hubbard  case,  supra^  it  was  held  that  stenographic 
notes  of  the  court  reporter  relating  to  the  proceedings  of 
the  trial,  other  than  the  evidence,  are  not  such  a  note,  mem- 
orandum or  memorial  paper  as  the  law  contemplates  shall 
be  used  as  the  basis  for  a  nunc  pro  tunc  order  amending  the 
record  after  the  lapse  of  the  term,  and  the  court  quotes 
with  approval  the  following  language  from  the  Tynan  case, 
supra,  as  to  what  must  be  the  basis  for  an  amendment  of 
the  record  after  the  term,  viz.: 

"  It  must  be  shown  by  the  production  of  some  note  or 
memorandum  from  the  records,  or  quasi-records,  of  the 
couct,  or  b}'^  the  judge's  minutes,  or  some  entrj'^  in  some 
book  required  to  be  kept  by  law,  or  in  the  papers,  or  on 
file  in  the  cause.  It  can  not  be  determined  from  the 
memory  of  witnesses  or  by  the  recollection  of  the  judge 
himself." 

The  court  having  no  sufficient  basis  before  it  to  justify 
the  amendment  of  the  bill  of  exceptions,  it  follows  that  the 
supplemental  record  showing  such  amendment  can  not  be 
considered  by  the  court,  and  the  motion  to  file  it  is  there- 
fore denied. 

The  remaining  record  failing  to  show,  as  it  does,  that 
it  contains  all  the  evidence  heard  on  the  trial,  we  can  con- 
sider no  errors  assigned  and  argued  which  are  based  upon 
the  evidence  in  the  case.  It  then  remains  for  us  to  con- 
sider whether  there  is  error  shown  by  the  common  law 
record. 

The  only  matter  argued  upon  the  common  law  record  is  as 
to  whether  the  court  erred  in  carrying  back  the  defendant's 
demurrer  to  the  replication  to  the  third  special  plea,  and 
sustaining  it  to  that  plea.  That  plea*  is,  in  substance,  that 
Albers  made  an  application,  signed  by  him,  to  defendant 
for  the  certificate  sued  on,  and  delivered  the  same  as  a  basis 
for  the  certificate;  that  he  thereby  warranted  the  truthful- 
ness of  each  statement  and  answers  made  by  him  in  the 
application;  that  the  application  should  form  the  sole  basis 
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of  bis  admission  to  membership  in  the  order,  and  that  any 
untrue  statement  or  concealment  of  facts  by  him  in  the 
application  should  forfeit  his  and  his  beneficiary's  rights 
therein;  also  that  certain  answers  in  the  application  made 
by  Albers  to  the  effect  that  his  occupation  was  that  of 
shipping  clerk,  when  in  fact  his  occupation  was  that  of  a 
bartender  in  a  saloon,  were  untrue,  and  Imown  to  be  untrue 
bv  Albers  at  the  time  he  made  them,  and  that  he  answered 
as  he  did  to  mislead  and  deceive  the  defendant  and  induce 
it  to  accept  his  application  and  issue  to  him  the  certificate; 
also  that  the  certificate  provided  that  the  same  was  issued 
and  subject  to,  and  to  be  construed  and  controlled  by  the 
laws  of  the  order,  and  that  there  was  then  in  full  force  in 
said  order,  specifying  the  same,  a  law  which  provided  that 
no  person  should  be  received  as  a  member  thereof  who  was 
engaged  in  the  manufacture  or  sale  of  intoxicating  liquors 
as  a  beverage,  which  law  was  known  to  Albers,  and  that 
defendant,  relying  upon  and  believing  the  said  answer  of 
Albers  to  be  true,  and  being  deceived  thereby,  did  issue  to 
him  said  certificate,  whereby  the  same  became  null  and  void. 

We  are  of  opinion  that  the  learned  trial  judge  erred  in 
sustaining  the  demurrer  to  this  plea.  It  presented  a  good 
defense  to  the  suit,  did  not  amount  to  the  general  issue, 
and  was  such  a  defense  as  could  only  be  presented  by  a 
special  plea.  Joyce  on  Ins.,  Sees.  3684  and  3691;  11  Enc. 
Pldg.  &  Pr.  422;  Continental  L.  I.  Co.  v.  Rogers,  119  111. 
474-85;  Phenix  Ins.  Co.  v.  Stocks,  149  111.  319-26;  ^tna 
Ins.  Co.  V.  Phelps,  27  111.  71;  Order  of  Chosen  Friends  v. 
Austerlitz,  75  111.  App.  74-86;  Met.  L.  I.  Co.  v.  Zeigler,  69 
111.  App.  447;  Standard  L.  &  A.  Ins.  Co.  v.  Jones,  94  Ala. 
434-7;  Coburn  v.  Traveler's  Ins.  Co.,  145  Mass.  226; 
Moerschbaecher  v.  Supreme,  etc.,  188  111.  9;  same  case,  88 
111.  App.  89. 

In  the  case  last  cited  it  was  held  that  a  similar  defense 
to  the  one  presented  by  this  plea  was  sufficient  to  defeat  an 
action  upon  an  insurance  certificate. 

In  the  Encyclopedia  above  cited,  the  author  says, 
"Breaches  of  warranties,  representations  or  statements  in 
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the  application  or  policy  must  be  pleaded  specially;"  and 
cites,  among  other  cases,  the  Coburn  case,  aupra^  in  which 
the  court  say : 

"  When  a  defendant  intends  to  rest  his  defense  upon  a 
fact  which  is  not  included  in  the  allegations  necessary  to 
the  support  of  the  plaintiflF's  case,  he  must  set  it  out  in 
precise  terms  in  the  answer.'' 

In  Joyce  on  Insurance,  Sec.  3691,  the  author,  after  noting 
numerous  rulings  of  the  courts  as  to  what  should  be  spe- 
cially pleaded  in  actions  u])on  an  insurance  policy,  says 
that  "  misrepresentation,  fraud,  the  use  of  prohibited 
articles,  or  forbidden  use  of  the  premises,  and  non-compli- 
ance with  the  warranties,  sjiould  be  specially  pleaded." 
The  same  author,  in  section  3684,  says :  "  Plaintiff,  in  an 
action  upon  a  policy,  need  not  aver  or  prove  the  truth  of 
representations  or  warranties  contained  in  the  application, 
but  it  is  incumbent  upon  the  defendant,  if  he  relies  upon 
the  breach  of  any  such  warranties  as  a  defense,  to  allege 
and  prove  the  same,"  citing  American  C.  I.  Co.  v.  Wood, 
73  Fed.  Rep.  81 -4-,  and  Chambers  v.  N.  W.M.  L.  Ins.  Co., 
67 N.  W.  Rep.  (Minn.)  367,  which  sustain  the  text. 

In  the  Phenix  Ins.  case,  supra^  the  Supreme  Court,  quot- 
ing from  the  Rogers  case,  s^tpra^  say  : 

"  The  rule  seems  to  be  well  settled  in  this  8tat«  that  it  is 
not  necessary  for  the  plaintiff  in  an  action  on  the  policy,  to 
either  allege  or  prove  such  matters  as  appear  in  the. 
application  only.  To  be  availed  of  as  a  defense,  without 
regard  to  whether  they  are  warranties,  or  representations 
merely,  their  falsity  or  breach  by  the  assured  must  be  set 
up  and  proved  by  the  defendant  as  a  matter  of  defense." 

From  the  foregoing  authorities  it  would  seem  clear  not 
only  that  it  was  unnecessary  for  the  plaintiff  in  this  case, 
in  order  to  show  hprhna  facie  right  of  recovery,  to  allege 
or  prove  that  the  assured  made  truthful  answers  in  his 
application  for  the  certificate,  but  that  on  the  other  hand, 
if  the  defendant  sought  to  make  the  defense  set  up  in  its 
third  special  plea,  it  was  bound  to  plead  such  defense  spe- 
cially, and  could  not  make  it  under  the  general  issue. 

Moreover,  the  demurrer  was  general,  and  the  grojnd 
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that  the  plea  amounted  to  the  general  issue  can  be  taken 
advantage  of  only  by  special  demurrer.  Ogden  v.  Lucas, 
48  III.  4:92;  Ziegler  case,  tnipra. 

The  contention  of  appellee  that  though  the  demurrer  to 
the  special  plea  was  sustained,  yet,  if  the  defendant  was 
not  prejudiced  thereby  and  did  not  at  the  trial  oflFer  evi- 
dence under  the  special  plea,  there  was  no  reversible  error, 
can  not  be  considered,  for  the  reason  that  the  record  fails  to 
show  that  it  contains  all  the  evidence.  We  can  not,  there- 
fore, say  that  the  defendant  was  not  prejudiced  or  that  he 
did  not  offer  evidence  under  the  special  plea. 

For  the  error  in  sustaining  the  demurrer  to  the  third  spe- 
cial plea,  the  judgment  is  reversed  and  the  cause  remanded. 


106    ~    91 
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Gay  Dorn  et  al.  v.  Bradner  Smith  &  Company. 

1.  Presumptions— TTiaf  the  Court  Acted  CorrectlySvidence  Insuffi- 
cient to  Rebut — Where  it  appears  that  both  a  demurrer  and  plea  were 
presented  for  filing  at  the  same  instant,  and  were  totally  inconsistent 
with  each  other,  and  that  the  demurrer  only  was  acted  upon,  it  will  be 
presumed,  in  the  absence  of  anything  tending  to  the  contrary,  that  the 
plea  was  marked  **  filed"  by  mistake  or  fraud,  and  was  not  in  fact  filed 
at  that  time,  nor  before  default  and  final  judgment. 

%.  Esi!OFVKIj— Party  Failing  to  Object  to  Action  of  Trial  Court — 
A.  party  who  stands  by  in  the  trial  court  and  suffers  the  court  to  enter 
judgment  by  default,  supposing  no  answer  to  have  been  filed,  can  not 
take  advantage  of  such  error  on  appeal. 

Assampsit,  upon  a  promissory  note.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Francis  Adams,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1902.  Afiirmed. 
Opinion  filed  February  13.  1903. 

A.  MoERis  Johnson,  attorney  for  plaintiffs  in  error. 

Walker  &  Raphael,  attorneys  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
The   record  in   this  case  discloses  a  peculiar  state   of 
affairs. 
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Defendant  in  error,  a  corporation,  brought  suit  in 
assumpsit  to  recover  upon  a  promissory  note  of  which 
plaintiBf  in  error  Gay  Dorn  was  the  maker,  and  which  the 
other  plaintiff  in  error,  DeWitt  Taylor  Kennard,  had 
indorsed.  It  is  not  necessary  to  recite  all  the  proceedings, 
but  April  20,  1896,  a  second  amended  declaration  was  filed, 
and  May  8th  thereafter  defendants,  on  motion  of  their 
attorney,  were  given  ten  days  additional  time  in  which  to 
plead.  Upon  the  20th  of  May  a  general  demurrer  appears 
to  have  been  filed  in  the  names  of  both  defendants.  This 
demurrer,  as  the  record  shows,  the  hour  of  filing  having 
been  omitted  from  the  abstract,  was  indorsed  by  the  clerk, 
*'  Filed  May  20, 9:51  a.  m.,  1896."  It  is  signed,  "  By  Charles 
Tickler,  defendants'  attorrrey." 

At  the  same  moment  a  plea  purporting  to  be  by  both 
defendants  appears  to  have  been  presented  to  the  clerk, 
which  now  turns  up  in  the  record.  It  also  bears  the  clerk's 
indorsement,  "  Filed  May  20,  9:51  a.  m.,  1896."  Like  the 
demurrer  it  is  signed,  "  By  Charles  Pickler  "  as  defendants' 
attorney.  What  became  of  this  plea  thereafter  can  only 
be  conjectured.  Certain  it  is  that  so  far  as  we  can  judge 
from  what  appears  in  the  record,  its  existence  was  never 
called  to  the  attention  of  the  trial  court,  although  the 
demurrer,  which  according  to  the  file  mark  was  presented 
to  the  clerk  at  the  same  time,  was  acted  upon  in  due  course. 
Had  the  plea  been  left  on  file  it  could  scarcely  have  failed 
to  be  brought  to  the  attention  of  the  attorneys  of  plaintiff 
in  the  suit  when  they  found  the  demurrer,  its  companion 
paper  in  date  of  filing. 

June  6th  thereafter  that  demurrer  was  overruled,  and 
the  defendants  were  given  five  days  to  plead..  June  15th 
the  default  of  the  defendant  Gay^  Dorn  was  ordered  to  be 
entered  of  record,  the  default  of  the  other  defendant  hav- 
ing been  previously  taken.  This  order  of  June  15,  1896, 
recites  that  the  defendant  Dorn  ^'has  failed  to  plead  herein 
as  heretofore  required,"  and  judgment  was  entered  accord- 
ingly. 

The  case  is  now  brought  here  on  writ  of  error.     There  is 
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no  bill  of  exceptions.  It  is  argued  in  behalf  of  plaintiffs  in 
error,  that  the  filing  of  a  plea  was  a  waiver  of  an  antecedent 
demurrer  to  the  declaration,  and  that  it  was  error  to  render 
judgment  against  a  defendant  by  default  when  his  plea  to 
the  merits  of  the  action  was  on  file.  We  are  referred 
to  Faurot  v.  Park  National  Bank,  37  111.  App.  322,  where 
it  was  said  :  '^  It  is  doubtless  the  case  that  neither  the 
court  nor  the  plaintiff  below  were  aware  that  a  plea  had 
been  filed  when  the  default  was  entered.  However  this 
may  be,  with  a  plea  on  .file  it  was  error,  without  some  dis- 
position of  the  plea,  to  enter  the  default  of  Faurot."  In 
the  present  case,  however,  there  is  nothing  in  the  record 
except  the  file  mark  to  indicate  that  the  plea  was  "  on  file." 
It  is  said  in  Ffirmann  v.  Henkel,  1  111.  App.  145-152,  that 
"  filing  a  paper  ex  vi  termini  means  placing  and  leaving 
it  among  the  files.  The  memorandum  indor^d  by  the 
officer  in  whose  custody  it  is  placed,  is  merely  evidence  of 
the  filing  and  not  the  filing  itself."  If,  as  appears  proba- 
ble, the  plea,  after  having  been  marked  filed  by  the  clerk, 
was  taken  away  immediately,  and  no  note  or  entry  of  its 
filing  made,  the  demurrer  alone  being  left  behind,  it  was  in 
no  proper  sense  filed  at  that  time.  If  after  being  kept  out 
of  the  files  until  the  judgment  complained  of  was  entered, 
it  was  then,  without  the  knowledge  of  opposing  counsel  or 
the  court,  placed  for  the  first  time  in  the  files  for  the  pur- 
poses of  this  writ  of  error,  it  was  in  fact  filed  only  when 
so  left  on  file.  There  is  no  way  of  telling  from  the  record 
what  its  history  has  been  since  it  was  indorsed  by  the 
clerk.  But  the  fact  that  the  demurrer  and  plea  were 
handed  to  the  clerk  and- indorsed  by  him  as  "filed"  both 
at  the' same  moment  of  time,  is  of  itself  sufficient  to  war- 
rant us  in  resolving  all  doubts  against  the  plaintiff  in 
error.  There  could  have  been  no  honest  purpose  in  filing 
a  plea  and  a  demurrer  to  the  same  declaration,  in  the  same 
case,  for  the  same  parties,  by  the  same  attorney,  at  the 
same  moment.  And  as  the  plea  was  never,  so  far  as  the 
record  shows,  brought  to  the  attention  of  the  trial  court, 
neither  by  motion  to  set  aside  the  judgment  and  grant  a 
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new  trial,  nor  in  any  other  way,  as  no  appeal  was  taken 
and  the  prosecution  of  this  writ  of  error  was  delayed  for 
five  .years  at  least,  when  the  difficulty  of  getting  at  the 
facts  in  reference  to  the  pretentled  filing  of  the  plea  was 
greatly  enhanced,  it  must,  in  view  of  the  circumstances,  be 
held  that  it  is  too  late  for  plaintiffs  in  error  to  urge  the 
objection  in  this  court  now  for  the  first  time,  in  the  absence 
of  any  evidence  except  a  file  mark  that  the  plea  ever  was 
filed  while  the  cause  was  still  pending  in  the  Circuit  Court. 
We  are  referred  by  defendant  in  error  to  the  case  of  The 
People  V.  Pickler,  186  111.  64-66  et  seq.^  in  which  the  rela- 
tions between  plaintiff  in  error  Gay  Dom  and  his  then 
attorney,  Pickler,  are  reviewed  at  some  length  by  the 
Supreme  Oourt  in  a  way  which  it  is  suggested  should  indi- 
cate the  real  character  of  the  fraud  alleged  to  have  been 
attempted  by  means  of  the  demurrer  and  plea  now 
under  consideration.  However  that  may  be,  the  record 
before  us  is  such  as  to  preclude  us  from  considering  the 
plea  as  having  been  actually  filed  at  the  date  of  its  file 
mark.  The  fact  that  the  demurrer  was  passed  upon  by 
the  court  indicates  that  it  was  found  in  the  files,  and  prima 
fdcie  that  the  plea  marked  as  filed  at  the  same  moment 
wds  not  then  in  the  files.  '*  We  must  presume  that  the 
court  below  acted  correctly  until  error  is  shown  to  have 
been  committed.  And  this  record  fails  to  show  that  any 
exists.  Had  plaintiff  in  error  duringthe  term  entered  a 
motion  to  set  aside  the  default,  and  proved  that  a  demurrer 
(in  this  case  plea)  had  been  filed  in  the  case  before  entry  of 
the  default,  then  the  court  would  have  set  aside  the  default, 
and  failing  to  do  so,  the  motion  and  evidence  could 
have  been  preserved  in  the  record  and  thus  error  would 
have  been  shown,  and  could  have  been  availed  of  in  this 
court.  But  no  such  steps  were  taken  and  hence  we  can 
not  hold  that  there  is  error  in  this  record."  Schuh  v. 
D'Oench,  61  111.  85-86.  Cases  which  hold  that  it  is  error 
to  render  judgment  against  a  defendant  by  default,  when 
his  plea  to  the  merits  is  on  file  (see  Wells  v.  Mathews,  70 
111.  App.  504-506  and  cases  cited)  are  not  in  point  here, 
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because  we  hold  that  there  is  no  sufficient  evidence  in  this 
record  that  such  a  plea  was  on  file  when  the  default  was 
taken,  to  overcome  the  presumption  that  the  trial  court 
acted  correctly.  It  appearing  that  both  demurrer  and  plea 
were  presented  for  filing  at  the  same  instant,  and  were 
totally  inconsistent 'with  each  other,  that  the  demurrer 
only  was  acted  upon,  it  will  be  presumed,  in  the  absence  of 
anything  tending  to  the  contrary,  that  the  plea  was  marked 
"  tiled  "  by  mistake  or  fraud,  and  was  not  in  fact  filed  at 
that  time,  nor  before  the  default  and  final  judgment. 

What  is  said  in  the  case  of  Hopkins  v.  Donaho,  4  Texas, 
336,  is  in  point.  It  is  there  said :  "  To  hold  that  the  mere 
apparent  filing  of  the  answer  b}''  the  clerk  when  not  noted 
in  the  minutes,  nor  otherwise  shown  by  the  record  shall 
overbear  and  control  the  recitals  of  the  judgment,  would  be 
at  variance  with  the  most  obvious  principle,  and  would  open 
a  door  to  abuses  which  may  be  readily  conceived.  Let  this 
principle  be  established,  and  to  reverse  a  judgment,  it  would 
only  be  necessary  for  the  defendant  before  the  fifth  day  of 
the  term  to  cause  the  clerk  to  mark  his  answer  'filed,' 
which  is  a  mere  clerical  act,  done,  of  course,  at  the  instance 
of  the  party,  without  an  inspection  of  the  paper  or  a  knowl- 
edge of  its  contents;  then  to  stand  silently  by  and  permit 
judgment  to  be  taken  by  default  against  him,  and  when 
execution  is  about  to  issue,  obtain  a  writ  of  error.  The 
answer,  being  found  by  the  clerk  among  the  papers  of  the 
case,  would  be  embodied  in  the  transcript  and  made  a 
ground  for  reversing  the  judgment.  There  is  no  principle 
of  law  which  requires  this  court  to  sanction  a  practice 
susceptible  of  such  abuse."  It  was  held  that  the  entry  of 
the  judgment  bore  the  highest  evidence  of  verity,  and  that 
a  party  who  stands  by  in  the  court  below  and  suffers  the 
court  to  enter  judgment  by  default,  supposing  no  answer  to 
have  been  filed,  can  not  take  advantage  of  such  error  on 


The  judgment  of  the  Circuit  Court  is  affirmed. 
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Eatharina  Reinhardt  t.  James  Kennedy. 

1.  Process— Oj^lcer  Making  a  Return  of  a  Writ  is  Presumed  to  Have 
Iitended  to  Make  a. Legal  i2e«Mm.— Ordinarily,  it  is  presumed  that  the 
sh  uiflf  or  constable  making  a  return  of  a  writ  intended  to  make  a  legal 
return,  and  if  the  language  used  by  him  in  such  return  fairly  admits  of 
a  construction  which  will  make  his  return  legal  and  sufficient,  it 
should  be  so  construed. 

2.  Creditors'  BiLL-Jtfay  Be  Filed  upon  the  Return  of  an  Execu- 
tion Nulla  Bona.^A  creditor's  bill  may  be  filed  upon  the  return  of  an 
execution  nulla  bona,  upon  the  day  on  which  it  was  issued,  although  it 
does  not  appear  that  any  demand  was  made  upon  the  defendant. 

Motion  to  Qnash  an  Execntion,  etc.— Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  th»  March  term,  1903.  Affirmed. 
Opinion  filed  February  13,  19o3. 

May  31,1898,  a  judgment  in  favor  of  James  Kennedy- 
was  rendered  by  a  justice  of  the  peace  of  Cook  county 
against  Louis  Reinhardt  and  Katharina  Reinhardt  for  $200 
and  costs.  Execution  against  both  of  the  defendants  was 
issued  upon  the  same  day  and  given  to  a  constable  of  said 
county,  who  six  days  thereafter  made  thereon  the  follow- 
ing  return  :  *'  By  virtue  of  the  within  I  have  made  a  de- 
mand and  left  a  copy  of  this  writ  with  notice  to  schedule 
within  ten  days  indorsed  thereon,  with  within  named  de- 
fendant, this  6th  day  of  June,  1898.  C.  Garvin,  Con- 
stable;" and  on  the  8th  day  of  August,  sixty-eight  days 
after  the  reception  of  the  writ  by  him,  the  constable  made 
the  following  return  :  "  No  property  found  in  my  county 
this  8th  day  of  August,  1898.     C.  Garvin,  Constable." 

Three  years  thereafter,  on  the  29th  day  of  May,  1901,  a 
transcript  of  the  proceedings  had  before  the  justice  of  the 
peace  was  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  and  an  execution  was  issued  out  of  that  court  on 
the  transcript,  June  14,  1901.  The  defendant  Katharina 
Reinhardt  appeared  in  the  Circuit  Court  and  upon  the 
face  of  the  transcript  moved  to  have  the  execution  quashed 
the   transcript  stricken  from   the  files    and    the  record 
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thereof  expunged,  which  motions  being  denied,  she  sued 
out  a  writ  of  error  to  this  court.  . 

A.  W.  FcLTON,  attorney  for  plaintiff  in  error. 

Martin  C.  Koebbl  and  Albkbt  B.  George,  attorneys  for 
defendant  in  error. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

The  record  does  not  show,  as  is  insisted,  that  the  trial  in 
the  justice  court,  at  which  only  one  of  the  defendants, 
Louis  Reinhardt,  appeared,  was  had  before  the  expiration 
of  an  hour  from  the  time  of  day  at  which  the  summons 
was  made  returnable. 

If  the  return  of  the  execution  by  the  constable  "no 
property  found  "  had  been  made  bj^  direction  of  the  plaint- 
iff, it  would  have  been  insufficient  to  have  warranted  the 
justice  in  certifying  the  judgment  to  the  clerk  of  the  Cir- 
cuit Court.  As  was  said  by  the  Appellate  Court  in  Pecos 
V.  Olson,  63  111.  App.  316,  no  presumption  is  to  be  indulo^ed 
in  favor  of  a  sheriff,  when  he  acts,  not  of  his  own  volition, 
but  in  obedience  to  the  direction  of  the  plaintiff  in  the 
writ.  Ordinarily,  it  is  presumed  that  the  sheriff  or  con- 
stable making  a  return  of  a  writ  intended  to  make  a  legal 
return,  and  if  the  language  used  by  him  in  such  return 
fairly  admits  of  a  construction  which  will  make  his  return 
legal  and  sufficient,  it  should  be  so  construed.  2d  Ed.  of 
Freeman  on  Execution,  Sec.  862;  (Dogwells  v.  Warren,  Fed- 
eral Cases,  2958;  Phillips  v.  DeMoss,  14  111.  410. 

A  creditor's  bill  may  be  filed  upon  the  return  of  an  exe- 
cution nulla  bonaj  although  it  do  not  appear  that  any  de- 
mand was  made  upon  the  defendant,  and  the  return  be 
made  by  him  upon  the  day  the  execution  is  received  by  the 
officer.  Young  v.  Clapp,  40  111.  App.  312,  318;  Scheubert 
V.  Honel,'50  III.  App.  597-598. 

In  Heffly  V.  Hall,  24  Tenn.  (5th  Humphrey),  581,  it  was 
held  that  a  return  by  the  ofiicer  of  an  execution  against 
two  defendants,  the  word  "defendant"  used  by  the  oflHcer 
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in  his  return  must  be  held  to  be  nomen  colleotivurrij  and  to 
mean  "defendants." 

The  Circuit  Court  properly  denied  the  motion  of  plaint- 
iff in  error  and  its  action  in  so  doing  is  affirmed. 

Mr.  Justice  Bubkb  took  no  part  in  the  determination  of 
this  case. 


North  Chicago  St.  R.  R.  Co.  v.  Samuel  W.Polkey,  Adm'r. 

1.  Strkbt  RAUjROASya—Duty  When  Operating  Cars  in  Close  Prox- 
imity to  Fixed  Obstructions,  —It  is  the  duty  of  a  street  railroad  com- 
pany to  so  operate  its  cars,  when  they  pass  close  to  a  fixed  obstruc- 
tion, that  a  passenger  who  has  not  been  warned  of  any  danger  and  who 
simply  lifts  an  arm  or  raises  a  shoulder  to  put  his  hand  in  his  pocket,  or 
makes  any  similar  movement,  shall  not  thereby  endanger  his  life.  The 
passenger  is  not  bound  to  use  the  highest  degree  of  care. 

2.  Save— Responsibility  Assumed  by  Laying  Tracks  Through  a  Tun- 
nel in  Close  Proximity  to  Its  WaUs. — When  a  street  railroad  company 
lays  its  tracks  through  a  tunnel  close  to  the  tunnel  wall,  it  thereby 
assumes  the  responsibility  of  U:)ing  all  the  care,  vigilance  and  foresight 
reasonably  necessary  and  practicable  in  the  operation  and  management 
of  its  cars  to  protect  its  passengers  against  being  brought  in'  contact 
with  an  obstruction  caused  by  the  close  proximity  of  the  wall. 

8.  iNSTRUcrriONS— -4//ot<nnflr  Plaintiff  to  Recorder  '*  If  He  Has  Made 
Out  His  Case  as  Set  Forth  in  His  Declaration."— An  instruction  that 
the  plaintiff  should  recover  *'  if  he  has  made  out  his  case  as  set  forth  in 
his  declaration, "  is  objectionable  where  there  are  several  counts  of  the 
declaration,  under  two  of  which  the  evidence  did  not  justify  recovery. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  tlie  October  term, 
1901.    Affirmed.    Opinion  filed  February  13,  1903. 

This  is  an  action  on  the  case  by  the  administrator  of 
Gustave  Rucks,  deceased,  to  recover  damages  for  the  death 
of  the  latter,  who  was  killed  while  passing  through  the 
LaSalle  street  tunnel  on  one  of  the  defendant's  street  cars. 
The  declaration  is  in  five  counts.  The  first  of  these  counts 
charges  that  the  deceased  became  a  passenger  on  one  of 
defendant's  cars  at  a  point  outside  of  the  tunnel;  that  the 
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cars  were  so  fall  of  passengers  that  the  deceased  was  unable 
to  find  a  seat  and  took  passage  upon  the  footboard  of  the 
gripcar  upon  which  he  was  riding;  and  '*  that  the  defendant 
so  carelessly  and  negligently  managed  and  controlled  its 
train  while  the  same  was  proceeding  through  the  tunnel " 
that  the  deceased  was  knocked  off  the  footboard  of  said  car, 
receiving  injuries  from  which  he  died.  The  third  count  of 
the  declaration  charges  that  the  defendant  *^  carelessly  and 
negligently  allowed  certain  passengers,  among  them  said 
Rucks,  to  stand  upon  the  footboard  of  said  car,"  when  the 
car  entered  into  and  proceeded  through  the  tunnel;  and  the 
fifth  count  "that  the  defendant  carelessly,  negligently  and 
improperly  ran  and  operated  these  said  cars  through  said 
tunnel  so  loaded  as  aforesaid  with  passengers  standing  upon 
said  footboard-"  There  are  two  other  counts  of  the  decla- 
ration, which  in  substance  charge  that  while  the  car  was 
going  through  the  tunnel,  the  defendants,  by  its  agents,  neg- 
ligently demanded  fare  from  the  deceased,  causing  him  to 
reach  in  his  pocket  to  obtain  it,  and  that  while  so  doing  his 
arm  or  certain  portions  of  his  body  struck  or  touched  the 
walls  of  the  tunnel,  which  caused  him  to  lose  hold  upon 
the  car  and  he  was  thrown  to  the  ground  and  killed. 

John  A.  Bose  and  Louis  Boisot,  attorneys  for  appellant; 
W.  W.  GcRLEY,  of  counsel. 

J.  Wahbbn  Pease,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  accident  by  which  the  deceased  lost  his  life  occurred 
in  the  LirSalle  street  tunnel,  he  being  at  the  time  a  passen- 
ger on  one  of  the  gripcars  owned  and  operated  by  appel- 
lant. The  victim  of  the  accident  was  between  seventeen 
and  eighteen  years  of  age,  about  five  feet  six  inches  in 
height  and  weighing,  it  is  said,  about  150  poutids.  He 
boarded  the  train  going  "north,  at  the  corner  of  Bandolph 
and  LaSalle  streets.  There  is  evidence  tending  to  show 
that  the  cars  were  crowded  and  that  he  and  other  young 
men  who  accompanied  him  placed  themselves  upon  the 
running  board  of  the  gripcar.    The  deceased  was  riding 
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on  the  east  or  right  hand  side.  When  the  train  entered 
the  tunnel,  therefore,  he  was  on  the  side  next  to  the  tunnel 
wall,  which,  at  the  point  where  the  accident  occurred  was 
quite  near  the  track.  The  distance  at  that  point  between 
the  wall  and  the  edge  of  the  footboard  is  estimated  by  wit- 
nesses as  from  three  to  twelve  inches.  There  is  evidence 
tending  to  show  that  some  of  the  stones  which  there  com- 
pose the  wall  of  the  tunnel,  project  outside  of  its  general 
surface  to  the  extent  of  two  or  three  inches.  Exactly  how 
the  accident  occurred,  no  one  seems,  able  to  state.  One 
witness  says  the  wall  caught  the  deceased  and  whirled 
him  around.  All  agree  that  he  was  pulled  oflf  by  striking 
the  wall.  One  witness  testifies  that  he,  the  witness,  was 
reaching  in  his  pocket  for  his  fare,  and  that  apparently  the 
deceased  was  about  to  do  the  same  thing;  that  in  so  doing 
the  latter  raised  his  arm  or  shoulder  and  it  may  be  that  this 
movement  of  the  arm  and  shoulder  brought  him  in  contact 
with  a  projecting  stone  of  the  wall  and  that  this  caused  the 
accident.  His  body  passed  between  the  wall  and  a  bo}' 
who  was  standing  behind  him  on  the  footboard,  and  fell  to 
the  bottom  of  the  tunnel. 

It  is  contended  by  appellant  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  and  that  it  was  the  con- 
tributory negligence  of  the  deceased  which  caused  the 
injury.  It  is  conceded,  however,  that  the  evidence  in  regard 
to  contributory  negligence  is  at  least  conflicting,  and  appel- 
lant relies  for  a  reversal  of  this  judgment  solely  on  the 
ground  of  its  own  want  of  negligence.  It  is  claimed  that 
the  pLaintiff's  evidence  fails  to  sustain  the  averments  of  the 
declaration  in  this  respect. 

It  is  urged  that  the  first  and  fifth  counts  of  the  declara- 
tion which  charge  negligence  in  managing  and  controlling 
and  operating  the  train  are  not  supported  b\^  the  proof. 
It  is  true  that  there  is  nothing  in  the  evidence,  so  far  as  we 
are  advised,  which  tends  to  show* that  this  particular  train 
was  operated  in  any  manner  difl'ering  from  that  in  which 
all  other  trains  are  operated  which  run  through  the  tunnel. 
We  are  of  the  opinion,  however,  that  these  allegations  of  the 
declaration  are  somewhat  broader  in  their  scope,  than 
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appellant's  attorneys  seem  to  consider  them.  A  train  may 
be  proceeding  in  a  manner  which  would  be  entirely  safe 
and  proper  on  an  open  prairie  or  in  a  public  street,  but  which  , 
might  be  a  careless  and  negligent  method  of  operation 
when  the  train  is  passing  a  fixed  object  close  to  the  track. 
Carelessness  and  negligence  are  relative  terms.  .What  is 
negligence  in  operating  a  train  in  one  place  would  not  be 
necessarily  in  another.  It  might  be  entirely  proper  to  per- 
mit  passengers  to  ride  upon  the  footboard  extending  along 
the  side  of  a  car  in  an  open  street  where  there  are  no 
obstructions  and  where  there  is  plenty  of  space  outside  of 
the  car  so  that  passengers  thus  riding  would  not  be  liable 
to  suffer  injury  from  outside  obstructions,  and  negligence 
to  allow  them  to  so  ride  under  different  conditions,  where 
dangers  would  be  encountered  of  which  the  passenger  had 
no  notice.  We  do  not  agree  with  appellant's  contention 
that  the  third  count  of  the  declaration  is  bad,  because,  as 
appellant  claims,  it  is  not  negligence  to  stand  upon  the  foot- 
board of  a  car  while  the  same  is  in  motion,  and  because  it  is 
not  alleged  that  the  act  of  the  defendant  in  allowing  the 
deceased  to  stand  upon  the  footboard  caused  the  accident 
or  had  anything  to  do  with  it.  It  is  expressly  charged  in 
that  count  that  it  was  because  the  defendant  negligently 
allowed  the  deceased,  among  other  passengers,  to  stand 
upon  the  footboard  while  its  car  was  passing  in  close  prox- 
imity to  danger  from  the  wall  that  he  was  caught  by  the 
wall  and  sustained  injuries  causing  his  death.  See  Am. 
Exp.  Co.  V.  Kisley,  179  111.  295-299. 

The  case  of  North  Chicago  Street  Railroad  Company 
V.  Williams,  40  111.  App.  590,  and  140  111.  275,  is  very  similar 
in  its  facts  to  the  case  at  bar.  In  that  case  the  plaintiff, 
Williams,  stepped  upon  the  footboard  of  an  open  street  car 
drawn  by  horses.  Before  he  had  taken  his  seat  the  for- 
w^ard  movement  of  the  car  brought  him  into  collision  with 
a  telegraph  pole  by  which  he  received  the  injuries  for  which 
he  recovered  damages  in  that  action.  The  evidence  showed 
that  the  company  was  changing  its  system  from  horse  cars 
to  cable  cars  and  that  the  track  on  which  the  car  was  mov- 
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ing  when  the  injuries  were  inflicted  was  a  temporary  one 
laid  nearer  to  the  side  of  the  street  than  the  original  track 
and  closer  to  the  telegraph  pole  by  which  the  injury  was 
inflicted.  In  that  case  it  is  said  by  the  Supreme  Court  (140 
111.,  page  283) :  "  Where  a  railroad  company  places  its  tracks 
so  near  an  obstruction  which  it  is  necessary  for  its  cars  to 
pass  that  its  passengers,  in  getting  on  and  off  the  cars  and 
while  upon  them,  are  in  danger  of  being  injured  by  contact 
with  such  obstruction,  it  is  a  fair  question  for  the  jury 
whether  the  company  is,  or  is  not,  guilty  of  negligence." 
It  is  urged  by  appellant's  counsel,  however,  that  although  it 
does  not  so  appear  from  the  published  reports,  yet  an 
examination  of  the  files  in  that  case  shows  that  the  only 
act  of  negligence  charged  in  the  declaration  was  negligence 
in  the  construction  of  the  road,  and  that  this  charge  of 
negligence  in  the  construction  of  the  road  is  wholly  wanting 
in  the  case  at  bar  and  that  therefore  what  is  said  in  that 
opinion  is  not  relevant  in  the  case  before  us.  It  is  true  the 
evidence  in  that  case  showed  that  the  track  had  only  been 
moved  to  the  temporary  location  which  brought  the  car  so 
near  to  the  telegraph  pole,  about  a  week  before  the  accident, 
and  it  may  be  true  that  it  was  the  negligence  in  such  con- 
struction of  the  road  so  near  to  the  obstruction  that  justi- 
fied the  judgment.  But  mere  location  of  the  tracks  near 
the  pole  would  have  injured  no  one  if  the  cars  had  not  been 
operated  on  such  tracks.  While  there  is  no  charge  of  neg- 
ligent construction  in  the  case  before  us,  there  is  a  charge 
of  negligence  in  the  management,  control  and  operation  of 
the*train  while  passing  through  the  tunnel.  We  regard  it 
as  a  question  for  the  jury  to  determine  whether,  under  the 
averments  of  this  declaration,  and  the  undisputed  facts  in 
evidence,  it  was  or  was  not  negligence  for  the  appellant  to 
so  run  and  operate  its  trains  when  passing  so  close  to  the 
wall  of  the  tunnel  where  stones  projected  several  inches 
and  the  space  between  the  wall  and  the  footboard  was 
from  three  to  twelve  inches,  that  a  passenger  riding  upon 
the  footboard,  as  was  the  deceased,  should  be  thus,  injured. 
There  is  in  this  case  no  evidence  in  the  re<?ord  tending  to 
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show  the  ownership  of  the  tunnel.  It  is  said  in  appellee's 
brief  that  this  court  can  probably  take  judicial  notice  of 
the  fact  that  the  LaSalle  street  tunnel  is  built  and  is  owned 
bv  the  city  of  Chicago.  It  is  urged  by  counsel  for  appel- 
lant that  no  presumption  of  negligence  arises  where  the 
accident  to  a  plaintiff  riding  on  one  of  appellant's  cars, 
is  caused  by  some  agoicy  outside  of  the  control  of  the  car- 
rier. It  maj'  be  true  that  the  character  and  construction 
of  the  tunnel  wall  were  outside  of  the  appellant's  control, 
if,  as  is  said,  the  tunnel  is  the  property  of  the  city,  but  the 
operation  of  its  cars  when  passing  in  close  proximity  to  the 
wall  of  the  tunnel  is  not  beyond  such  control.  It  is  entirely 
within  the  power  of  the  appellant  company,  either  to  pro- 
hibit passengers  from  riding  on  the  footboard  of  the  car 
while  going  through  the  tunnel,  or  if  it  permits  them  to  so 
ride,  to  warn  them  of  the  danger  and  to  operate  the  car  at 
such  a  slow  rate  of  speed  with  such  precautions  as  to  pre- 
vent the  occurrence  of  accidents  like  that  under  considera- 
tion. It  is  probable  that  few,  if  any,  of  the  multitudes  of 
people  who  pass  through  that  tunnel  on  the  cars  of  appel- 
lant, day  after  day,  have  any  knowledge  of  the  particular 
source  of  danger  from  which  the  deceased  received  his 
injuries.  The  appellant  invites  passengers  when  the  seats 
upon  the  car  are  full  to  place  themselves  upon  the  running 
board  where  the  deceased  was  riding.  These  passengers 
have  a  right  to  persume.that  when  so  riding  they  will  not 
be  brought  into  such  close  proximity  to  the  projecting 
stones  of  the  tunnel  wall,  that  ordinary, movements  of  the 
body,  whether  caused  by  the  passenger  putting  his  hand 
into  his  pocket  to  get  at  his  fare,  or  changing  his  position 
from  one  foot  to  another,  or  allowing  his  body  to  project 
two  or  three  inches  beyond  the  outer  edge  of  the  footboard, 
will  thereby  endanger  life.  A  passenger  may  assume  the 
increased  risk  that  may  result  in  the  ordinary  course  of 
things  from  riding  upon  a  footboard  of  the  car  when  prop- 
erly managed  in  a  place  ordinarily  safe,  but  he  does  not 
assume  as  a  matter  of  law  a  risk  that  results  from  running 
the  car  so  close  to  a  fixed  obstruction  of  which  ho  has  no 
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knowledge  that  while  standing  in  a  perfectly  natural  posi- 
tion and  making  only  such  movements  as  are  ordinarily 
safe  and  natural  he  will  be  brought  into  contact  with  such 
obstruction. 

In  the  case  of  West  Chicago  Street  Railway  Company  v. 
Marks,  82  111.  App.  185,  a  passenger  standing  upon  the 
footboard  of  an  open  car  received  injuries  by  an  upright 
iron  post  of  the  viaduct  over  which  the  car  was  running, 
for  which  he  recovered.  It  is  said,  however,  that  there  is  a 
marked  distinction  between  that  case  and  the  one  at  bar, 
because  in  that  case,  to  avoid  injury  the  passenger  was 
obliged  to  bend  his  body  forward  in  an  unnatural  position, 
and  that  this  fact  differentiates  the  Marks  case  from  the 
one  before  us.  We  can  not  agree  with  this  view.  There 
is  testimony  here  which  tends  to  show  that  the  deceased 
was  standing  in  an  ordinarily  safe  position,  and  that  the 
movement  of  his  body,  or  of  his  arm  or  shoulder,  assuming 
that  it  was  because  of  such  movement  that  he  was  brought 
in  contact  with  the  projecting  stones  upon  the  tunnel  wall, 
was  a  perfectly  natural  movement,  which  he  had  no  reason 
to  suppose  could  not  be  made  with  entire  safety.  In  this 
case  as  well  as  the  Marks  case  the  passenger,  so  far  as  the 
evidence  tends  to  show,  had  a  right  to  suppose  that  he  was 
in  a  position  of  entire  safety  from  any  outside  cause  such  as 
that  which  produced  the  injury.  It  is  true  the  evidence 
tends  to  show  the  deceased  might  have  passed  the  obstruc- 
tion in  safety,  as  did  others  who  were  standing  on  the  same 
footboard  at  the  same  time.  But  it  is  the  dutj''  of  appel- 
lant to  so  operate  its  trains,  where  they  pass  so  close  to  a 
fixed  obstruction,  that  a  ])assenger  who  has  not  been 
warned  of  any  danger,  and  who  simply  lifts  an  arm  or 
raises  a  shoulder  to  put  his  hand  in  his  pocket,  or  make  any 
similar  movement,  shall  not  thereby  endanger  his  life.  The 
passenger  is  not  bound  to  use  the  highest  degree  of  care. 
W.  C.  St.  R.  R  Co.  V.  McNulty,  166  111.  203-205. 

The  rule  governing  liability  of  carriers  of  passengers,  as 
stated  by  appellant's  counsel,  is,  "The  carrier  shall  do  all 
thj»t  human  care,  vigilance  and  foresight  can  reasonably 
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do,  consistently  with  the  mode  of  conveyance  and  the 
practical  operation  of  the  road."  When  appellant  laid  its 
tracks  through  the  tunnel  so  close  to  the  tunnel  wall  as  the 
evidence  shows  it  has  done  in  this  case,  it  thereby  assumed 
the  responsibility  of  using  all  the  care,  vigilance  and  fore- 
sight reasonabl)^  necessary  and  practicable  in  the  operation 
and  management  of  its  cars  to  protect  its  passengers  against 
being  brought  in  contact  with  an  obstruction  caused  by  the 
close  proximity  of  such  wall.  C.  &  ^.  R.  R.  Co.  v.  Mur- 
phy, 198  111.  462-469;  C.  &  A.  R.  R.  Co.  v.  Arnol,  144  111, 
261-271.  Objection  is  made  to  tKe  refusal  of  an  instruc- 
tion to  the  effect  that  if  the  jury  believe  from  the  evidence 
that  the  injury  to  the  deceased  could  only  have  been  pre- 
vented by  the  exercise  of  a  degree  of  care  and  protection 
not  reasonably  practicable  in  the  operation  of  the  defend- 
ant's street  railroad,  then  the  plaintiff  can  not  recover  and 
the  jury  should  find  the  defendant  not  guilty.  We  think 
there  was  no  error  in  refusing,  under  the  facts  in  this  case, 
the  instruction  in  question.  There  was  no  evidence  that 
it  was  not  entirely  practicable  for  the  appellant  to  have  so 
operated  its  cars  as  to  prevent  an  injury  of  the  character 
under  consideration.  It  was,  so  far  as  appears,  entirely 
practicable  to  prevent  any  one  from  riding  on  the  foot- 
board on  that  side  pf  the  train;  or  it  was  entirely  practi- 
cable to  operate  the  cars  slowly  and  to  have  given  warning 
to  such  passengers,  if  any,  as  were  permitted  to  stand  upon 
the  footboard. 

Complaint  is  made  of  the  fifth  instruction,  given  at  the 
request  of  appellee,  to  allow  the  plaintiff  to  recover,  "if  he 
hasmade  out  his  case  as  set  forth  in  his  declaration."  We 
think  the  instruction  was  objectionable  where,  as  here, 
there  are  several  counts  of  the  declaration,  under  two  of 
which  the  evidence  did  not  justify  recovery.  But  in  the 
case  at  bar  we  are  of  the  opinion  that  the  error  in  that  re- 
spect is  not  sufficient  to  make  it  necessary  to  reverse  the 
judgment.  There  is  no  material  conflict  in  the  evidence. 
The  main  facts  are  conceded  on  both  sides.  There  is  no 
dispute  with  reference  to  the  fact  that  the  deceased  was 
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riding  upon  the  footboard  with  appellant's  permission,  nor 
that  the  car  passed  within  a  few  inches  of  the  wall  of  the 
tunnel-,  nor  Chat  the  tunnel  wall  has  projecting  stones  here 
and  there,  nor  as  to  the  manner  in  which  the  deceased  was 
knocked  off  the  car.  The  material  question  was  whether 
these  undisputed  facts  constitute  negligence  on  the  part  of 
the  appellant  in  the  management  and  operation  of  its 
train.  We  do  not  deem  it  necessary,  therefore,  to  consider 
in  detail  each  of  the  objections  which  are  made  in  reference 
to  the  giving  and  refusing  of  instructions.  Doubtless  some 
of  appellee's  refused  instructions  were  proper  enough  in 
themselves  and  might  properly  have  been  given;  but  the 
refusal  of  them  is  not,  in  our  judgment,  under  the  circum- 
stances of  this  case,  reversible  error.  West  Chi.  St.  Ey. 
Co.  V.  Maday,  188  111.  310. 
The  judgment  of  the  Superior  Court  njust  be  affirmed. 


George  W.  Saul  v.  William  S.  Busenbark. 

1.  '  Mastkr  and  Servant— Sertv'ccs  of  Servant  Benefiting  a  Third 
Party.  —The  services  rendered  by  an  employe  to  his  employer,  because 
they  result  in  benefit  to  a  third  party,  can  not  create  a  legal  liability  on 
the  part  of  such  third  party  to  the  employe,  everi  when  the  third  party 
is  one  of  the  common  employers. 

AsBnmpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridqe  Hankcy,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  Reversed.  Opinion  filed  February 
13,  1903. 

Morris  St.  P.  Thomas,  attorney  for  plaintiff  in  error. 

James  F.  Meagher  and  Kalph  M.  Shaw,  attorneys  for 
defendant  in  error. 

Opinion  per  Curiam. 

This  case  has  been  remanded  to  this  court  with  directions 
to  affirm  the  judgment  of  the  Circuit  Court  if  we  find  the 
facts  as  they  were  found  by  the  latter  upon  the  trial.     If, 
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however,  we  differ  from  the  finding -of  the  Circuit  Court 
and  hold  that  no  recovery  can  be  had  on  the  evidence,  it  is 
our  duty  to  mako  a  finding  of  the  facts  in  accordance  with 
which  we  reverse  and  remand,  accordingly  as  we  may  deem 
proper.  . 

The  facts  and  the  nature  of  the  controversy  are  fully 
stated  in  the  former  opinions  of  this  and  the  Supreme  Court. 
In  the  former  opinion  of  this  court  (Saul  v.  Busenbark,  83 
111.  App.  266),  it  was  held  as  it  was  by  the  Circuit  Court, 
and  has  now  been  held  by  the  Supreme  Court  (Busenbark 
V.  Saul,  184  111.  343,  846),  to  quote  the  language  of  the 
latter,  to  be  "  clear,  beyond  serious  controversy,  not  only 
that  the  plaintiff  failed  to  establish  an  express  contract,  but 
that  there  is  no  evidence  in  this  regard  fairly  tending  to 
prove  it."  The  judgment  of  the  Circuit  Court  was  rendered 
upon  the  theory  that  defendant  in  error  was  entitled  to 
recover  for  services  claimed  to  have  been  rendered  upon  an 
implied  contract,  the  measure  being  the  reasonable  value  of 
the  service  rendered.  It  was  our  opinion  upon  the  former 
hearing  that  there  was  no  evidence  which  fairly  tended  to 
establish  Busenbark's  claim  to  recover  upon  such  an  implied 
contract.  (83  111.  App.,  256.)  The  Supreme  Court  has 
reached  a  different  bonclusion  in  this  respect,  considering 
that  there  is  evidence  introduced  in  behalf  of  the  plaintiff 
(defendant  in  error)  which  standing  alone  without  reference 
to  the  contradictory  testimony  of  defendant  and  his  wit- 
nesses, tends  "  to  prove  a  liability  under  the  law  on  the 
theory  of  an  implied  contnict."  (184  III.  347.)  With 
evidence  in  the  record  so  tending,  it  becomes  the  duty  of 
this  court,  if  upon  the  whole  evidence  we  find  defendant 
(plaintiff  in  error)  not  liable  on  an  implied  contract,  and  the 
plaintiff  not  therefore  entitled  to  recover  the  value  of  the 
services  he  claimed  to  have  rendered  thereunder,  either  to 
remand  the  cause  for  another  trial,  or  to  reverse  and  recite 
the  facts  as  we  find  them. 

The  question  is,  as  the  Supreme  Court  says,  "  essentially 
one  of  fact,"  and  the  duty  of  settling  the  facts  devolves  upon 
this  court.     We  said  in  our  former  opinion  that  '*  no  implied 
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contract  is  proven."  -The  case  is  now  before  us  upon  the 
same  record  as  before.  It  was  then  very  carefully  consid- 
ered, and  we  were  of  opinion  from  the  whole  evidence  (S3 
111.  App.  259)  that  "whatever  advantage  accrued  to  Saul 
from  the  trip  to  Holland  appears  to  have  resulted  from  the 
efforts  of  the  combination,  and  it  is  clear  that  Busenbark  is 
not  legally  entitled  to  compensation  from  Saul  because  of 
his  work  while  in  the  employ  of  the  combination.  The 
benefit  received  from  the  European  negotiations  raa}'^  have 
been  the  direct  result  of  the  formation  and  operations  of 
the  pool,  but  we  know  of  no  legal  ground  for  holding  that 
the  services  rendered  by  an  employe  to  his  employers, 
because  they  result  in  benefit  to  a  third  party,  can  create  a 
legal  liability  on  the  part  of  such  third  party  to  the  em- 
ploye, even  when,  as  in  this  case,  the  third  party  was  one 
of  the  common  employers." 

There  is  in  the  record  no  satisfactory  proof  that  the  sale 
of  stock  finally  consummated  by  Saul  was  brought  about 
or  hastened  by  Busenbark's  visit  to  Holland  in  the  interest 
of  the  combination,  nor  that  the  enhanced  price  was  due 
to  Busenbark's  efforts.  Although,  as  we  said  in  the  former 
opinion,  it  "  seems  highly  probable,"  yet  the  evidence  cer- 
tainly fails  to  establish  it  as  a  fact,  and  we  therefore  said  : 
"Whether  this  sale  was  owing  to  Busenbark  or  not,  the 
evidence  does  not  clearly  show."  To  entitle  appellee  to 
recover  on  the  theory  of  an  implied  contract  for  services  in 
promoting  this  sale  from  Saul  to  Briceat  an  enhanced  price 
for  the  stock,  it  is  primarily  important  to  prove  that  serv- 
ices were  rendered  which  did  have  an  influence  in  bringing 
about  that  sale. 

It  is  urged,  however,  there  is  evidence  tending  to  show 
that  after  Busenbark's  return  to  this  country,  Saul  recog- 
nized that  he  had  been  benefited  by  the  services  of  Busen- 
bark, and  promised  "  to  settle  "  with  him.  A  promise  to 
"settle"  is  not  necessarily  a  promise  to  pay  any  definite 
sum  or  for  any  definite  service.  It  amounts  only  to  a 
promise  to  try  to  come  to  an  agreement  upon  any  matter 
of  difference,  and  doubtless  implies  that  if  any  specific 
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amount  is  found  due  from  one  to  another  or  can  be  agreed 
upon,  such  amount  shall  be  paid.  The  testimony  of  defend- 
ant in  error  tends  to  show  that  when  the  parties  afterward 
met  at  Chicago,  the  alleged  promise  then  made  was  not 
even  to  "  settle."  Busenbark  testifies  :  "  I  spoke  to  him 
about  a  settlement,  and  he  said  '  I  will  have  to  see  my 
attorneys,  and  it  will  be  necessary  to  go  to  New  York  first, 
and  I  will  meet  you  there  next  week.' ".  The  promise  then 
was  to  meet  appellee  in  New  York  after  seeing  his  attor- 
neys. The  testimony  of  Busenbark  that  at  the  interview 
in  New  York  after  the  latter^s  return  from  Holland.  Saul 
promised  to  meet  him  in  Chicago  and  "settle  the  matter" 
with  him,  is  denied  by  Saul  and  by  one  Poston,  a  third  party 
present  at  the  interview,  and  in  the  face  of  such  prepond- 
erating testimony  can  not  be  said  to  be  so  established  as  to 
justify  a  judgment  in  favor  of  defendant  in  error. 

It  would  serve  no  useful  purpose  to  again  review  at  length 
the  matters  considered  in  the  former  hearing.  We  have 
again  examined  with  care  the  evidence  and  the  elaborate 
arguments  filed  upon  both  sides.  We  are  unable  to  reach  a 
different  conclusion  taking  into  consideration  all  the  testi- 
mony and  circumstances  in  evidence,  other  than  that  ex- 
pressed in  our  former  opinion.  With  the  question  of  moral 
obligation  we  have  nothing  to  do.  That  equitably  Saul  might 
reasonably  compensate  Busenbark  to  some  extent  is  very 
possible.  We  are  concerned  only  with  the  question  of  legal 
liability,  and  ,under  the  evidence  in  this  record  we  are  of 
opinion  that  none  exists.  The  judgment  of  the  Circuit 
Court  must  therefore  be  reversed,  with  a  finding  of  the 
facts. 


Blakeslee's  Express  &  Tan  Co.  v.  Kittle  Ford,  Adm'x, 

1.  Practice — Where  Two  Juries  Have  Found  for  the  Plaintiff.—' 
Where  two  juries  have  found  for  the  plaintiff  upon  a  question  of  fact 
and  the  verdict  is  not  manifestly  and  clearly  against  the  weight  of  the 
evidence  it  will  not  be  disturbed. 
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Trespass  on  ibe  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Jud^e 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.    Affirmed.    Opinion  filed  February  18.  1903. 

O.  W.  Dynes,  attorney  for  appellant. 

Benson  Landon  and  B.  C.  Bachrach,  attorneys  for  appel- 
lee; William  S.  Fobbest,  of  counsel. 

Mr.  Pbesidino  Justice  Watkbman  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  recover  damages  arising  from 
the  alleged  pegligence  of  appellant  whereby  the  death  of 
one  George  Ford  was  caused.  The  case  has  been  three 
times  tried.  Upon  the  first  trial  the  judge  therein  presid- 
ing instructed  the  jury  to  return  a  verdict  of  not  guilty. 
Thereafter  the  same  judge  set  aside  such  verdict  and  a  sec- 
ond* trial  was  had  resulting  in  a  verdict  of  guilty  with  assess- 
ment of  damages  at  the  sum  of  $3,500.  Judgment  having 
been  entered  upon  this  verdict  an  appeal  was  taken  to  this 
court,  wherein  that  judgment  was  reversed  and  the  cause 
remanded.  The  third  trial  resulted  in  a  verdict  of  $3,500 
for  the  plaintiiff,  from  the  judgment  upon  which  this  appeal 
is  prosecuted.  The  principal  question  of  fact  in  contro- 
versy is  whether  an  express  wagon  belonging  to  appellant 
proceeding  eastward  on  Washington  Boulevard,  just  before 
the  accident,  when  nearly  opposite  Page  street,  crossed  from 
the  north  to  the  south  side  of  the  boulevard,  and  as  it 
approached  the  southern  side,  suddenly  swung  westward 
so  that  the  tongue  of  said  wagon  came  into  collision  with 
the  breast  of  the  deceased,  who  was  riding  a  bicycle  going 
eastward  upon  Washington  Boulevard.  Appellant  contends 
that  the  collision  occurred  upon  the  north  side  of  the  boule- 
vard; that  the  deceased  was  proceeding  eastward  upon  the 
north,  or  to  him  the  left  hand  side  of  the  boulevard  witli 
his  head  down;  that  he  was  seen  by  the  driver  of  appel- 
lant's wagon,  and  an  attempt  made  by  swinging  his  horses 
from  the  direct  course  in  which  they  were  going  to  avoid 
Injuring  the  deceased,  but  that  in  spite  of  the  effort  of 
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appellant^s  driver,  the  deceased  rode  against  the  tongue  of 
appellant's  wagon,  striking  its  tongue  after  the  wagon  had 
come  to  and  was  at  a  stand-still.  As  to  the  various  con- 
tentions of  the  parties  the  evidence  was  irreconcilable. 

A  Miss  Hooker,  a  witness  for  the  plaintiff,  living  and 
being  in  her  house  on  Washington  Boulevard,  about  seventy- 
five  feet  from  Page  street,  saw  the  accident  and  testified 
that  the  deceased  was  going  east  on  a  bicycle  on  the  south 
side  of  Washington  Boulevard;  that  appellant's  wagon  was 
going  west  in  about  the  middle  of  the  boulevard;  that  it 
started  to  turn  at  Page  street  and  that  the  deceased  started 
to  go  back  of  the  wagon;  that  the  wagon  turned  and  the 
pole  struck  him;  that  the  horses  drawing  the  wagon  were 
trotting  at  the  time  they  swung  to  go  south  on  Page  street 
and  she  thinks  the  wagon  was  moving  at  the  time  the  pole 
struck  the  deceased;  that  the  wagon  at  the  time  of  the 
accident  was  on  the  south  side  of  Washington  Boulevard; 
that  the  deceased  was  five  or  ten  feet  west  of  Page  street 
and  three  or  four  feet  from  the  south  curb  on  Washington 
Boulevard  at  the  time  the  wagon  pole  struck  him;  that  he 
was  going  slowly  at  the  time  he  came  in  contact  with  the 
pole  of  the  wagon. 

A  Miss  Marshall,  who  lived  on  Washington  Boulevard 
about  one  hundred  feet  west  of  Page  .street,  saw  the  acci- 
dent, being  seated  at  the  time  in  a  wide  window  seat  in  a 
front  widow  of  the  second  story  of  the  house  in  which  she 
was  then  living,  such  house  fronting  north.  She  says  that 
at  the  time  of  the  collision  the  horses  of  appellant's  wagon 
were  going  at  a  slow  trot.  Her  testimony  as  to  the 
circumstances  attending  the  accident  is  substantially  like 
that  of  Miss  Hooker.  She  also  testifies  that  the  pole  of 
the  wagon  when  it  struck  the  deceased  knocked  him  off  his 
wheel  and  carried  him,  perhaps,  five  or  ten  feet.  As  to  the 
distance  which  he  was  carried  she  expresses  herself  as 
uncertain  and  states  that  to  her  best  judgment  the  deceased 
must  have  been  about  five,  possibly  six  feet  away  from 
the  curbstone  on  the  south  side  of  Washington  Boulevard 
and  about  five  or  six  feet  west  of  Page  street. 


112  Appellate  Courts  of  Illinofs. 

Vol.  100.]  Blakeslee's  Express  &  Van  Ck).  v.  Ford. 

A  Mr.  Henry  testified  that  he  saw  the  accident,  being 
then  on  the  north  side  of  Washington  Boulevard,  between 
Page  and  Wood  streets;  that  appellant's  wagon  had  been 
going  westward  on  the  north  side  of  Washington  Boule- 
vard; that  the  team  turned  south  toward  Page  street  and 
then  swung  west  on  Washington  Boulevard;  that  when  the 
wagon  pole  struck  the  deceased  he  was  about  three  feet 
from  the  south  curb  of  Washington  Boulevard;  that  the 
horses  were  trotting;  that  he  was  shoved  back  by  the  col- 
lision, he  could  not  tell  how  far;  that  before  the  collision 
the  deceased's  head  was  in  an  ordinary  position. 

A  Mrs.  Evans  testified  that  she  was  then  living  in  a 
house  fronting  north  on  Washington  Boulevard,  about 
eighty  feet  from  the  corner  of  Page  street;  that  she  at  the 
time  of  the  accident  stood  in  a  window  of  the  second  story 
of  her  house,  looking  to  the  north;  that  the  deceased  was 
going  east  on  the  south  side  of  Washington  Boulevard,  very 
close  to  the  curb,  and  proceeding  at  a  moderate  rate  of 
speed;  that  the  wheels  of  appellant's  wagon,  when  it 
stopped,  were  about  two  feet  from  the  south  curb  of  Wash- 
ington Boulevard,  the  horses  pointing  westward;  that  the 
deceased,  after  the  collision,  gathered  himself,  walked  to  the 
north  side  of  the  street  and  fell  over. 

On  behalf  of  the  defendant  several  witnesses,  includiTig 
those  in  the  service  of  appellant,  more  in  number  than 
those  testifying  in  behalf  of  the  plaintiff,  testified  that  the 
deceased  at  the  time  of  the  collision  was  on  the  north  side 
of  Washington  Boulevard,  proceeding  eastward  with  his 
head  downward,  and  that  the  collision  .occurred  on  the 
north  side  of  the  boulevard.  The  driver  of  appellant's 
wagon  testifies  that  when  he  first  saw  the  deceased  he  was 
close  to  the  curb  on  the  south  side  of  the  street;  that  the 
deceased  approached  Page  street  about  the  middle  of  the 
block,  crossed  over  as  though  he  was  going  to  go  in  along 
toward  the  other  curb  (which  would  be  the  north  curb); 
that  the  deceased  pulled  over  toward  the  north  curb  and 
he,  appellant's  driver,  swung  out  to  give  him  a  chance  to 
get  inside,  provided  he  wished  to;  that  when  appellant's 
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wao^on  made  its  first  swing  it  was  about  forty  feet  west  of 
Page  street;  that  after  appellant's  wagon  swung  then  the 
deceased  swung  back  again;  and  then  appellant's  wagon 
was  swung  and  the  deceased  swung,  and  .that  brought 
appellant's  team  to  a  stand-still,  and  the  deceased  struck 
the  pole  of  the  wagon. 

If  the  deceajsed  was,  just  prior  to  the  collision,  proceed- 
ing eastward  on  the  south  side  of  the  boulevard,  he  was 
riding  in  his  proper  place,  and  if  at  about  Page  street  the 
driver  of  appellant's  wagon  proceeding  westward  on  the 
boulevard  swung  his  team  to  the  south,  it  was  his  duty  to 
have  done  so  with  care  for  the  safety  of  persons  going  east- 
ward on  the  boulevard  who  might  not  be  aware  of  such 
intention  to  cross  it. 

The  ultimate  question  of  fact  as  to  whether  the  accident 
was  the  result  of  negligence  by  appellant,  and  whether  the 
deceased  exercised  ordinary  care,  was  for  the  jury  to  decide. 
Upon  this  question  two  juries  have  found  for  the  plaintifif. 
If,  upon  the  record  here  presented,  we  found  the  verdict, 
now  under  consideration,  was  manifestly  and  clearly 
opposed  to  the  evidence,  it  would  be  our  duty  to  set  it  aside. 
While  the  record  leaves  us  in  doubt  as  to  what  the  circum- 
stances were  under  which  the  accident  occurred,  and  we  do 
not  feel  confident  that  the  preponderance  of  the  evidence 
upon  the  issue  presented  to  the  jury  was  with  the  plaintifif, 
we  are  not  able  to  say  that  the  verdict  was  the  result  of 
passion  or  prejudice,  or  an  entire  misconception  of  what 
the  evidence  discloses. 

It  is  true,  as  is* urged,  that  this  court  can  not  sit  to  review 
its  own  decisions.  If  the  present  hearing  were  upon  the 
record  heretofore  to  this  court  presented,  w-e  should  neces- 
sarily render  the  judgment  given  when  the  case  was  here 
before.  The  record  is  not  the  same;  other  and  additional 
witnesses  testified  upon  the  last  trial.  Undoubtedly,  as 
appellant  insists,  appellant  can  not  be  found  to  have  been 
negligent  without  such  finding  ridtiessarily  involving  the 
conclusion  that  its  serviyit,  the  driver  of  its  wagon,  was 
negligent.     Under  the  evidence  he  clearly  was  not  more 
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than  this;  he  had  no  intention  to  injure  the  deceased.  The 
verdict  of  the  jury  is  not  a  finding  that  appellant's  driver 
was  guilty  of  wanton  or  willful  misconduct,  while  it  is  to 
the  effect  that  he  handled  his  team  in  such  a  negligent 
manner  that  thereby,  without  intention  on  his  part,  the 
accident  to  the  deceased  was  brought  about. 

Finding  in  the  record  no  error  requiring  a  reversal  of  the 
judgment  of  the  Circuit  Court,  it  is  affirmed. 

Mr.  Justice  Burke  took  no  part  in  the  determination  of 
this  case. 


A^manda  M.  West  v,  Cyrus  H.  Adams  et  al.,  Trustees. 

1.  Mortgages— iVb  Lien  upon  Renin  and  Profits  Unless  Specified, — 
A  mortgagee  has  no  specific  lien  upon  the  rent^  and  profits  of  the  mort- 
gaged lands  unless  he  h&s  in  his  mortgage  stipulated  for  a  specific 
pledge  of  them  as  part  of  his  security. 

2.  SAVE—ApiKfintment  of  a  Receiver  Where  the  Rents  and  Profits 
are  Mortgaged.— Where  it  is  stipulated  in  the  mortgage  that  the  rents 
and  profits,  shall  be  security  for  the  payment  of  the  mortgage  debt,  such 
stipulation  authorizes  the  appointment  of  a  receiver,  in  the  discretion  of 
the  court,  without  regard  to  the  solvency  of  the  mortgagors. 

8.  Practice— In  the  Absence  of  a  Complete  Record.— In  the  absence 
of  a  complete  record  the  decree  of  the  court  will  be  supported  bj-  every 
reasonable  intendment  and  presumption. 

4.  Receivers— W^/ierc  Mortgage  Gives  No  lAen  upon  the  Rents  and 
Profits.— -Where  the  mortgage  gives  no  lien  upon  the  rente  and  profits 
a  receiver  will  not  be  appointed  unless  it  is  made  to  appear  that  the 
mortgaged  premises  are  an  insufficient  security  for  the  debt  and  the 
person  liable  personally  for  the  debt  is  insolvent  or  at  least  of  very 
questionable  responsibility. 

Bill  to  Foreclose  a  Mortgage,— Error  to  the  Circuit  Court  of  Cook 
Coimty;  the  Hon.  John  Qibbons,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion 
filed  February  13,  1903. 

Amanda  M.  West  filed  her  bill  September  6,  1896,  to 
foreclose  a  second  mortgage  on  certain  property,  dated  May 
1,- 1898,  made  by  Welcome  Hyde  to  secure  the  payment  of 
lJi21,657.JJ7.    A  receiver  was  appointed  therein  and  collected 
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certain  rents  from  said  premises.  ,  This  petition  was  filed  by 
her  in  her  said  foreclosure  proceeding  to  compel  the  receiver 
to  pay  over  to  her  the  said  rents,  and  set  forth  the  follow- 
ing representations:  that  said  Hyde  had,  previous  to  giving 
petitioner  said  mortgage,  acquired  the  title  to  said  property 
from  Fannie  C.  Fetter,  and  George  C.  Fetter,  her  husband, 
and  when  thus  acquired  it  was  subject  to  a  first  mortgage 
given  by  said  Fetters  to  secure  the  payment  of  their  certain 
note  of  $18,000,  dated  July  20,  1892,  which  was  a  prior  and 
superior  lien  to  the  mortgage  given  by  said  Hyde,  and  that 
in  said  foreclosure  proceedings,  on  September  26,  1896,  a 
receiver  was  appointed  to  collect  the  rents  for  said  real 
estate;  that  on  the  2 1st  day  of  December,  1896,  a  decree 
was  entered  finding  that  there  was  due  said  Amanda  M. 
West  on  account  of  Kiid  indebtedness  secured  by  said 
second  mortgage,  $26,287.86;  and  the  receiver  was  there- 
upon ordered  to  turn  over  to  her  the  money  then  in  his 
hands  to  apply  on  the  said  indebtedness,  and  to  pay  over 
from  time  to  time  thereafter  to  her  such  sums  of  money  as 
might  come  into  his  hands  to  be  applied  on  said  indebt- 
edness; that  March  7,  1898,  Mary  F.  Blair,  Chauncey  J. 
Blair  and  Cyrus  H.  Adams,  as  trustees  under  the  will  of 
Lyman  Blair,  deceased,  filed  their  bill  for  the  foreclosure  of 
said  first  mortgage;  that  thereafter  a  decree  of  foreclosure 
was  entered  and  the  said  property  ordered  to  be  sold  there- 
under and  a  sale  was  made;  and  a  sufficient  amount  not 
being  realized  to  satisfy  the  indebtedness  secured  by  the 
first  mortgage,  a  deficiency  decree  of  $398.55  was  entered 
against  the  said  Fetters,  makers  of  the  note  secured  by  said 
first  mortgage,  and  that  the  receiver  appointed  in  said  fore- 
closure proceedings  of  the  second  mortgage  was  appointed 
receiver  to  collect  rents  to  pay  said  deficiency  decree,  but 
it  was  provided  that  all  questions  of  the  rights  of  parties  to 
the  surplus  in  the  hands  of  the  receiver  upon  the  filing  of 
his  final  account  should  be  reserved  by  the  court  until  the 
findl  order  of  distribution. 

The  petition  further  represents  that  the  said  Fetters  at 
the  time  of  the  entry  of  said  deficiency  decree  owned  prop- 
erty in  Cook  county  not  exempt  from  execution,  from  which 
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the  entire  amount  of  the  deficiency  decree  could  have  been 
paid;  that  no  effort  was  made  to  collect  the  same  from  the 
said  Fetters;  that  said  proi)erty  was  bid  in  bv  the  owners 
of  the  first  mortgage  at  less  than  its  real  value;  that  the 
petitioner  is  informed  that  the  Fetters,  in  order  to  make 
title  to  a  certain  piece  of  their  real  estate  free  from  the  lien 
of  said  deficiency  judgment,  in  some  way,  either  by  secret 
agreement  or  by  depositing  the  amount  of  said  judgment 
with  a  trustee  to  indemnify  any  party  interested  from  any 
loss  resulting  from  the  enforcement  of  said  decree,  procured 
a  release  of  said  piece  of  property  from  the  l\en  of  said 
deficiency  decree;  that  on  the  seventh  day  of  April,  19uO, 
the  receiver  filed  his  final  account  in  this  cause,  from  which 
it  appears  that  all  in  his  bands  and  due  him  was  $377.77; 
and  petitioner  prays  that  the  receiver  may  be  ordered  ao 
pay  over  to  her  said  funds. 

A  general  demurrer  of  Mary  J.  Blair  et  al.,  as  trustees, 
was  filed  April  19,  1900,  and  on  June  21,  1900,  a  decree 
sustaining  said  demurrer  and  awarding  distribution,  was 
entered  as  appears  from  the  abstract.  It  was  ordered  that 
the  receiver  apply  the  balance  in  his  hands  as  shown  by 
his  final  report  in  payment  of  said  deficiency  decree,  and 
pay  said  petitioner  the  remainder  of  said  sum;  and  it  was 
further  ordered  that  upon  filing  receipts  for  said  payments 
said  receiver  should  stand  discharged  from  further  duties 
as  receiver  in  this  cause  and  in  the  said,  cause  Oif  Blair  v. 
Fetter. 

C.  W.  Greenfield,  attorney  for  plaintiff  in  error. 

Wilson,  Moore  &  MoIlvaine,  attorneys  for  defendants 
in  error. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  prosecuted  to  reverse  a  decree  of 
the  Circuit  Court  directing  the  distribution  of  rents  of  cer- 
tain mortgaged  premises  collected  by  a  receiver.  Under 
foreclosure  proceedings  by  a  second  mortgagee  a  receiver 
was  appointed  and  soon  thereafter  the  first  mortgagee  insti- 
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tuted  foreclosure  proceedings  against  the  same  property 
and  the  receivership  of  the  first  suit  was  extended  to  the 
second,  with  an  order,  acquiesced  in  hy  all  parties  to  both 
proceedings,  directing  the  receiver  to  collect  the  rents  and 
hold  them  until  the  right  thereto  as  between  the  fir^st  and 
second  mortgagees  should  be  determined  by  jthe  court. 

It  is  contended  by  the  plaintiff  in  error  that  the  defend- 
ants in  error  could  have  collected  their  deficiency  decree  if 
they  had  been  diligent  in  enforcing  its  payment  b}'  the 
Fetters.  It  is,  however,  conceded  by  her  counsel  that  a 
mortgage  may  be  and  frequently  is  so  drafted  as  to  give  a 
mortgagee  an  express  lien  upon  the  rents  arising  from  the 
mortgaged  property.  It  is  the  law  of  this  state  that  a 
mortgagee  has  no  specific  lien  upon  the  rents  and  profits  of 
the  mortgaged  lands  unless  he  has  in  his  mortgage  stipu- 
lated for  a  specific  pledge  of  them  as  part  of  his  security. 
Vol.  1,  Jones  on  Mortgages,  Sec.  771. 

The  record  before  us  is  incomplete,  in  that  it  does  not  pur- 
port to  state  all  the  stipulations  of  the  first  mortgage,  but 
upon  the  hearing  of  the  petition  filed  in  this  case  said  mort- 
gage was  before  the  trial  court,  and  without  violence  we 
may  presume  that  therein  the  rents  and  profits  were  spe- 
cifically mortgaged.  If  so,  such  stipulation  authorized  the 
appointment  of  a  receiver  in  the  discretion  of  the  court, 
without  regard  to  the  solvency  of  the  mortgagors.  First 
Nat.  Bank  v.  111.  Steel  Co.,  174  111.  140;  Lough  bridge  v. 
Haugan,  79  111.  App.  644. 

Presumptions  which  are  reasonable  and  not  negatived  by 
the  petition  must  be  indulged  in  favor  of  the  decree  order- 
ing the  rents  to  be  applied  in  payment  of  the  deficiency 
decree.  Upon  well  established  principles,  it  must  be  held 
that  in  the  absence  of  a  complete  record  the  decree  of  the 
court  will  be  supported  by  every  reasonable  intendment  and 
presumption.    Culver  v.  Schroth,  153  111.  437. 

The  record  must  fully  and  fairly  present  all  matters 
necessary  for  a  decision  of  the  questions  involved  in  the 
assignment  of  error. 

It  may  be  urged  that  the  mortgage  was  no  part  of  the 
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petition  and  therefore  that  the  conditions  of  the- mortgage 
can  not  now  be  considered  in  determining  whether  the  court 
decided  properly  in  sustaining  the  demurrer  to  the  petition. 
This  suggestion  is  disposed  of  in  either  one  of  two  ways. 
First,  the  petition  was  not  a  formal  and  original  pleading, 
but  was  simply  a  document  filed  in  the  original  proceedings 
by  one  of  the  parties  thereto  asking  for  the  payment  of 
moneys  collected  by  the  receiver  in  the  language  of  the 
petition  pursuant  "  to  a  decree  theretofore  entered  in  the 
same  case."  It  certainly  follows  that  the  decision  of  the 
court  upon  the  propriety  of  such  an  interlocutory  motion  or 
prayer  involved  an  examination  of  any  and  all  parts  of  the 
orders,  decrees  and  files  of  the  case,  a  part  of  which  is  the 
trust  deed  in  question.  From  the  very  fact  that  the  peti- 
tion was  filed  in  the  foreclosure  proceedings  by  the  com- 
plainant therein,  and  thereby  but  urging  and  repeating  the 
prayer  of  her  original  bill,  by  implication  there  were  in- 
corporated in  it  all  parts  of  the  original  proceedings  which 
related  to  and  were  germane  to  the  subject-matter  con- 
tained in  the  petition,  and  it  is  especially  true  that  the  court 
in  considering  the  petition  was  justified  in  looking  beyond 
the  petition,  because  the  petition  requests  the  court  to 
grant  its  prayer  pursuant  to  the  decree  theretofore  entered 
in  that  same  cause.  Second,  the  petition  does  not  purport 
to  set  out  the  substance  of  the  decree  therein  referred  to, 
nor  does  it  purport  to  set  out  the  decrees  and  orders 
entered  in  either  of  said  foreclosure  proceedings  which 
refer  to  the  disposition  of  the  rentals  or  of  the  orders 
referred  to  in  said  petition.  It  is  entirely  possible  and  even 
probable  that  an  inspection  of  the  decrees  referred  to  would 
reveal  the  ground  upon  which  Hie  trial  court  acted  inenter- 
inor  the  decree  providing  for  the  distribution  of  rents  col- 
lected by  the  receiver  in  this  case. 

It  appears  from  the  petition  that  the  first  mortgagee 
made  some  showing  which  moved  the  court  to  appoint  the 
receiver  in  this  case  and  it  is  to  be  presumed  that  the  grounds 
were  sufficient  to  warrant  such  appointment  and  it  may  be 
that  those  grounds  were  found  and  stated  by  the  court,  and 
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doubtless  were  so  stated,  in  the  decree  appointing  the 
receiver.  That  decree  was  before  the  trial  court,  but  is  not 
found  in  this  record.  It  is  true  the  portion  of  the  decree 
shown  recites  that  questions  relating  to  the  final  distribution 
of  rents  would  be  reserved,  but  there  is  no  intimation  that 
the  findino^s  of  the  court  upon  which  the  appointment  of 
the  receiver  was  made  would  be  reviewed  when  the  question 
of  the  distribution  of  the  assets  in  the  hands  of  the  receiver 
was  considered.  The  order  appointing  the  receiver  was  final 
so  far  as  the  mortgagees'  right  to  have  him  appointed  is 
concerned.  In  First  National  Bank  v.  Illinois  Steel  Com- 
pany, supra,  it  is  said  that  a  court  of  equity  has  power  to 
appoint  a  receiver  and  grant  equitable  relief  where  there  are 
no  express  words  in  the  mortgage  giving  a  lien  upon  rents 
and  profits  derived  from  the  property.  In  such  a  case, 
whether  relief  will  be  granted  is  dependent  upon  the  facts 
and  circumstances  at  the  time  application  is  made.  Such 
action  will  not  be  taken,  however,  unless  it  be  njade  to  ap- 
pear that  the  mortgaged  premises  are  an  insufficient  security 
for  the  debt  and  the  person  liable  personally  for  the  debt  is 
insolvent  or  at  least  of  very  questionable  responsibility. 
Haas  V.  Chicago  Building  Society,  89  111.  498. 

In  the  case  at  bar  the  petition  states  that  the  mortgagors 
giving  the  first  mortgage  were  abundantly  solvent  and  had 
a  large  amount  of  property  in  Cook  county  in  their  pos- 
session not  exempt  and  subject  to  execution.  If  the  peti- 
tion is  true  in  that  regard,  although  its  statement  is  not  to 
be  taken  as  suflicient  to  set  aside  the  decree  of  appointment 
if  based  in  part  upon  the  insolvency  of  the  mortgagors,  still 
in  order  to  reconcile  such  statement  with  the  appointment 
of  a  receiver  under  the  first  trust  deed,  it  is  to  be  presumed 
in  this  case  that  said  trust  deed  did  contain  an  express 
grant  of  the  rents  and  thereby  was  created  an  express  lien 
thereon  in  favor  of  the  deficiency  decree. 

It  is  suggested  that  the  property  under  the  foreclosure 
sale  was  bid  in  at  an  amount  less  than  its  real  value.  There 
is  no  force  in  this  suirgestion^  There  is  no  averment  in  the 
ptjiition  which    will   lead  us  to  assume  that  the  premises 
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were  worth  more  than  the  amount  realized  at  the  sale. 
Roach  V.  Glos,  181  III.  440.  And  finally,  it  is  stated 
iT\  the  petition  that  plaintiff  in  error  is  informed  that 
defendants  in  error  have  made  some  arrangement  by  which 
some  property  other  than  the  premises  in  question  were 
released  from  the  general  lien  of  the  deficiency  decree.  It 
is  sufticient  answer  to  say  that  if  the  defendants  in  error 
had  a  specific  lien  upon  the  rents  in  question,  they  had  suf- 
ficient security,  and  it  was  their  privilege  and  right  to 
release  all  other  property  from  the  general  lien  of  the  defi- 
ciency decree.  In  view  of  the  absence  from  this  record  of 
certain  orders,  decrees  and  files,  relevant  and  necessary  to 
be  considered  in  determining  the  validity  of  the  decree,  and 
in  view  of  the  reasonable  presumption  in  favor  of  the  decree 
arising  by  implication  of  law  and  from  the  averments  of 
the  petition,  we  are  of  the  opinion  that  the  decree  ought  to 
be  affirmed. 

The  decree  of  the  Circuit  Court  is  affirmed. 


West  Chicago  St.  B.  B.  Co.  v.  Neil  J.  Shannon,  Adm'r. 

1 .  Instructions—  Where  the  Evidence  is  Conflicting, —Where  th e  e v i- 
dence  is  conflicting  upon  vital  issues,  the  general  rule  is  that  the  rulings 
of  the  court,  both  as  to  evidence  and  instructions,  should  be  accurate. 

2.  SAMR—That  the  Jury  Are  the  Sole  Judges  of  the  Questions  of  Fact 
—An  instruction  that  the  jury  are  the  sole  judges  of  the  questions  of  fact 
in  the  case,  and  that  they  should  determine  the  same  solely  from  the 
evidence  which  has  been  admitted  as  evidence  by  the  court,  is  mislead- 
ing. Questions  of  fact  are  to  be  determined  by  the  jury  from  the  evi- 
dence, but  they  are  to  be  decided  from  the  evidence  under  the  guidance 
of  the  court  in  its  instructions. 

Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Circuit  CJourt  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge 
presiding.  Heard  in  the  Branch  ^Appellate  Court  at  the  October  term, 
1901.    Reversed  and  remanded.    Opinion  flled  February  13.  1903. 

This  is  an  action  on  the  casa  by  Neil  J.  Shannon,  admin- 
istratorof  the  estate  of  Albert  C.  Massat,  deceased,  against 
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the  West  Chicago  Street  Railroad  Company  to  recover  dam- 
ages for  the  death  of  said  deceased. 

The  declaration  charges  that  the  defendant  so  carelessly 
and  improperly  drove  and  managed  a  certain  gripcar  that 
it  ran  into  a  certain  oil  wagon  on  vsrhich  said  Massat  was 
riding,  thereby  overturning  the  wagon  and  throwing 
Massat  to  the  ground,  and  inflicting  on  him  such  injuries 
that  he  died  from  their  efl'ects. 

The  accident  occurred  about  eight  o'clock  on  the  morn- 
ing of  December  22,  1897,  at  the  intersection  of  Ashland 
and  Milwaukee  avenues.  Ashland  avenue  from  this  point 
runs  north  and  south  aud  Milwaukee  avenue  somewhat 
northwest  and  southeast. 

The  deceased  was  riding  on  an  oil  wagon  and  driving 
northward  on  Ashland  avenue.  A  cable  train  came  in  a 
southeasterly  direction  along  Milwaukee  avenue  and  the 
accident  in  question  occurred. 

The  deceased  left  him  surviving  a  widow  and  three  chil- 
dren. A  trial  by  jury  took  place  resulting  in  a  verdict  and 
judgnaent  for  $3,900,  from  which  judgment  defendant  now 
appeals  to  this  court. 

John  A.  Rose  and  Louis  Boisot,  attorneys  for  appel- 
lant; W.  W.  Gdbley,  of  counsel. 

Meek,  Meek,  Cochrane  &  Munsell  and  Howard  L. 
Maxon,  attorneys  for  appellee. 

Me.  Justice  Burke  delivered  the  opinion  of  the  court. 

Appellant  relies  for  a  reversal  of  the  judgment  in  this 
case  upon  three  grounds: 

First,  Counsel  for  the  company  assert  in  tneir  argu- 
ihent  and  devote  their  entire  reply  argument  to  re-assert- 
ing that  there  is  no  proof  whatever  that  the  defendant 
owned,  operated  or  had  anything  to  do  with  the  car  which 
struck  the  deceased's  wagon  and  that  such  an  omission  is 
fatal  to  the  plaintiff's  case.  The  general  issue  alone  was 
pleaded.  In  McNulta  v.  Lock  ridge,  137  111.  270,  a  case 
brought  to  recover  for  personal  injuries,  the  Supreme 
Court  say : 
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"The  plea  of  not  guilty-,  and  that  only,  being  interposed^ 
it  could  not  properly  bo  claimed  that  the  suit  of  the  plaint^ 
itf  must  fail,  and  for  the  reason,  that  he  did  not  introduce 
at  the  trial  a  witness  who  could  testify,  from  his  personal 
knowledge,  that  at  the  time  when,  etc.,  the  corporation 
(Illinois  Central  Railroad  Company)  sued  was  operating  the 
railroad,  and  that  the  conductor,  engineer,  fireman  and 
others  operating  the  train,  had  been  employed  by  the  com- 
pany sued,  and  were  in  fact  its  servants,  and  not  the  serv- 
ants of  some  receiver  or  other  person  or  corporation.  In 
the  case  last  stated  it  would  be  impliedly  conceded  by  the 
pleadings,  not  only  that  the  Illinois  Central  Railroad  Com- 
liany  was  a  corporation,  but  also  that  at  the  time  of  the 
alleged  injury  it  was  operating  the  particular  line  of  rail- 
road mentioned  in  the  declaration,  and  that  the  operatives 
in  charge  of  the  train  being  run  on  said  road  were  its  serv- 
ants and  employes." 

It  is  true  the  above  language  was  used  by  the  Supreme 
Court  to  illustrate  and  reinforce  its  decision,  but  it  is  evi- 
dent that  Mr.  Justice  Baker  of  the  Supreme  Court  consid- 
ered the  doctrine  of  that  illustration  good  law. 

This  court  in  Richter  v.  Cicero  and  Proviso  Street  Rail- 
road Co.,  70  111.  App.  196,  and  in  Potter  v.  Sjorgren,  91 
111.  App.  530,  has  accepted  the  above  words  as  apparently 
the  deliberate  utterances  of  the  Supreme  Court.  Accord- 
ingly, we  feel  ourselves  justified  in  holding  adversely  to 
appellant's  contention,  and  that  even  though  there  was  no 
testimony  introduced  directly  to  connect  the  defendant 
company  with  the  case,  yet  such  proof  was  unnecessary 
under  the  pleadings  of  the  case.  But  aside  from  the  admis- 
sions of  and  intendments  of  the  pleadings,  it  can. not  be 
contended  that  the  defendant  company  did  not  so  conduct 
itself  that  it  could  be  reasonably  inferred  that  it  was  the 
owner  and  operator  of  the  car  in  question  at  the  time  and 
place  of  the  accident.  There  is  some  evidence,  perhaps 
slight,  that  the  defendant  was  merged,  in  a  sense,  in  the 
Union  Traction  Company,  and  owned  and  operated  the  car 
tracks  running  on  Milwaukee  avenue.  One  witness  states 
that  he  is  still  a  conductor  and  working  for  the. company. 
It  may  be  fairly  inferred  that  "the  company,"  as  used  in 
the  evidence,  refers  to  the  defendant,  for  reference  was 
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made  to  no  other  company  except  the  Union  Traction  Com- 
pany. But  above  and  beyond  the  apparent  common  under- 
standing of  counsel,  trial  court,  witnesses  and  jury,  that 
the  evidence  all  related  to  the  defendant  company,  it  must 
be  said  that  the  defendant  effectually  estopped  itself  from 
denying  that  it  owned  and  operated  the  car  in  question  by 
preparing  and  inducing  the  court  to  give  many  instructions 
which  assume  that  the  defendant  company  owned  and 
operated  the  car.  This  opinion  will  not.be  extended  in 
reciting  all  the  instructions  of  this  character.  Instruction 
number  six  in  part  is  :  "  If  you  believe  from  the  evidence 
in  the  case  that  the  said  Massat,  before  he  was  injured, 
saw  the  defendant's  street  car  approaching  the  crossing,-' 
etc.,  and  further:  "That  he  undertook  to  cross  said 
defendant's  tracks,"  etc. 

In  this  instruction  the  court,  at  the  request  of  the  de- 
fendant, assumes  that  the  car  in  question  was  the  defend- 
ant's street  car,  and  that  the  said  street  car  which  caused 
the  injury  was  on  defendant's  tracks. 

Many  other  instances  of  admissions  from  defendant's 
instructions  that  the  car  and  tracks  were  the  defendant's, 
and  that  the  car  was  being  operated  by  the  em|)loyes  of 
defendant,  might  be  cited. 

The  Supreme  Court  has  held  that  the  defendant  waives 
his  right  to  a  peremptory  instruction  directing  the  jury  to 
find  for  the  defendant,  if  such  instruction  is  not  presented 
and  the  ruling  of  the  court  secured  before  general  instruc- 
tions for  the  jury  are  presented  by  him.  It  certainly  will 
not  be  held  that  the  defendant  can  impose  upon  the  court 
and  trifle  in  the  closing  moments  of  the  trial  by  presenting 
instructions  for  the  consideration  of  the  court  and  jury, 
wherein  he  assumes  to  be  an  interested  party,  and  yet 
afterward  claim  that  his  instructions  were  merely  hypo- 
thetical and  not  ba.sed  upon  any  evidence  in  the  case. 

We  are  of  the  opinion,  therefore,  that  under  the  plead- 
ings in  this  case,  the  evidence,  and  the  proceedings  at  the 
trial,  the  defendant  corporation  owned  and  operated  the 
car  in  question  at  the  time  of  the  accident. 
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Second.  The  second  and  third  groundsr  urged  for.  re- 
versal are  that  the  court  erred  in  rejecting  evidence  and  in 
instructing  the  jury  as  to  the  law  of  the  case. 

These  alleged  errors,  if  they  be  found  to  exist,  will  not 
be  sufficient  to  work  a  reversal,  unless  it  is  apparent  from 
the  record  that  the  jwy  may  have  been  improperly  influ- 
enced thereby.  To  dispose  of  these  objections,  therefore, 
it  will  be  necessary  to  examine  the  evidence,  for  where  the 
evidence  is  conflicting  upon  vital  issues  the  general  rule  is 
that  the  rulings  of  the  court,  both  as  to  evidence  and 
instructions,  should  be  accurate.  Caruthers  v.  Balsley,  89 
III.  App.  559.  The  evidence  in  the  case  is  sharply  conflict- 
ing. The  testimony  produced  by  each  party  is  inconsist- 
ent, and  in  some  cases  the  testimony  of  a  witness  is  self- 
contradictory,  so  that  it  is  impossible  to  reconcile  the 
testimony  presented  by  plaintiff  or  defendant  upon  any 
reasonable  theory  or  explanation. 

The  accident  occurred  on  the  morning  of  December  22, 
1897,  at  the  center  of  Ashland  and  Milwaukee  avenues. 
There  is  a  street  car  track  on  Ashland  avenue,  and  crossing 
it  diagonally  are  the  double  cable-tracks  of  Milwaukee 
avenue.  The  grip-car  with  its  train  was  approaching  from 
a  vvesterly  direction  on  Ashland  avenue,  and  the  plaintitf 
riding  on  his  oil  wagon  was  driving  on  the  Ashland  avenue 
car  track  from  the  south  toward  and  on  Milwaukee  ave- 
nue until  the  collision  took  place.  The  portion  of  the  evi- 
dence which,  under  the  instructions  of  the  court,  must  be 
decisive  on  the  question  of  defendant's  negligence,  is  in 
narrow  compass  and  relates  chiefly  to  what  was  done  by  the 
plaintiff  and  defendant  after  the  plaintiff  crossed  the  south- 
westerly line  of  Milwaukee  avenue,and  after  the  defendant's 
car  crossed  the  west  line  of  Ashland  avenue,  the  distance 
from  the  place  of  collision  to  the  west  line  of  Ashland  and 
the  southwesterly  line  of  Milwaukee  avenue,  being  about 
twenty  or  twenty-five  feet.  An  apparently  clear,  intelli- 
gible and  consistent  statement,  so  far  as  he  was  allowed  to 
testify,  of  the  manner  in  which  the  defendant's  train  ran, 
was  made   by  the  conductor  of  defendant's  car.     In  some 


Chicago — First  District — A.  D.  1903.      125 

West  Chicago  St.  R.  R.  Co.  v.  Shannon. 

important  particulars  he  contradicts  defendant's  as  well  as 
plaintiflPs  witnesses.  He  states  that  the  motorraan  slowed 
down  the  train  about  one  hundred  feet  before  reaching 
Ashland  avenue  because  a  coal  wagon  and  other  vehicles 
were  then  crossing  Milwaukee  avenue,  and  upon  arriving 
at  the  west  line  of  Ashland  avenue,  the  train  was  running 
at  about  the  rate  of  two  miles  an  hour,  and  at  that  point 
the  motorman  released  the  brake  and  the  speed  was  then 
increased  over  one-half  for  a  short  distance.  This  testi- 
mony contradicted  the  statement  of  the  motorman,  who 
bad  testified  that  when  he  was  at  the  west  line  of  Ashland 
avenue  he  saw  the  plaintiff  urging  his  horse  forward  to 
cross  the  track,  and  thereupon  he  put  his  brakes  on,  and 
that  the  car  slid  and  that  he  did  not  start  the  car  forward. 
This  testimony  of  the  conductor,  coming  from  a  witness 
apparently  so  candid,  even  to  the  extent  of  contradicting 
bis  motorman,  when  unexplained  by  the  witness,  seemed  to 
corroborate  plaintiflTs  testimony  tending  to  prove  that  the 
motorman,  though  seeing  the  plaintiff  on  the  track,  still 
recklessly  and  with  a  smile  on  his  face  increased  the  speed 
of  the  car  to  "jolt  the  plaintiff  and  tip  him  over." 

The  main  controversy  in  the  evidence  was  over  the  ques- 
tion, did  the  motorman  increase  the  speed  of  the  grip-car 
after  he  saw  that  the  plaintiff  was  in  the  act  of  crossing  the 
track  in  front  of  him.  If  the  motorman,  after  seeing  the 
plaintiff  on  the  track,  had  his  car  under  control  and  could 
readily  have  stopped  it  before  the  collision',  but  in  a  reck- 
less spirit  took  his  chances  by  sending  his  car  forward  with 
accelerated  speed,  and  thereby  struck  the  plaintiff,  the 
defendant  would  be  liable.  There  was  some  evidence  tend- 
ing to  show  that  plaintiff  was  on  the  track  when  and  even 
prior  to  the  time  thai  the  grip-car  reached  the  west  line  of 
Ashland  avenue,  and  under  those  circumstances  the  state- 
ment of  the  conductor  that  the  motorman  increased  his 
speed  within  twenty  feet  of  the  place  of  collision  would 
doubtless  have  great  weight  with  the  jury;  but  the  point 
over  which  there  was  greatest  conflict  of  testimony  was  as 
\fO  where  was  the  plaintiff  at  or  just  prior  to  the  time  when 
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the  cable  car  arrived  at  the  west  line  of  Ashland  avenue. 
There  is  some  evidence  in  the  case  tending  to  show  that 
just  prior  to  and  at  the  time  the  cable  car  was  on  the  west 
line  of  Ashland  avenue,  the  plaintiff  had  stopped  his  wagon, 
but  immediately  thereafter,  and  so  soon  as  the  cable  car 
had  started  across  the  west  line  of  Ashland  avenue  with 
accelerated  speed  —  immediately  thereafter  and  almost 
simultaneously  therewith,  the  plaintiff  whipped  up  his 
horse  to  pass  in  front  of  the  car.  If  this  was  the  fact, 
and  the  motorman,  after  noticing  that  the  plaintiff  was 
attempting  to  cross,  at  once  applied  his  brakes  and  did  all 
in  his  power  to  stop,  it  would  scarcely  be  claimed  that 
under  such  circumstances  the  defendant  would  be  liable. 
Now  on  cross-examination  the  said  conductor  told  the  jury 
that,  '*  from  the  time  the  car  was  twenty  feet  away  until 
it  struck  the  man  it  increased  its  speed  over  one-half.  It 
increased  its  speed  for  a  short  distance."  On  the  direct 
examination  the  conductor  bad  made  no  such  statement, 
and  unexplained,  it  tended  at  least  to  corroborate  the 
alleged  reckless  and  wanton  conduct  of  the  gripman.  On 
re-direct  examination  counsel  for  defendant  asked  the  con- 
ductor in  explanation  of  the  foregoing  testimony  this  ques- 
tion': 

Q.  "  When  the  car  started  up  and  increased  its  speed  a 
little  in  that  twenty  feet,  where  was  the  man  and  tlhe  oil- 
wagon  ? " 

And  again :   * 

Q.  "  Where  was  the  car  when  it  slackened  its  speed 
inside  of  the  twenty  feet?  where  was  it  with  reference  to 
where  it  struck  the  oil  wagon  ? " 

Again : 

Q.  "  Had  the  nmn  started  to  cross  the  car  tracks  when 
the  car  started  up  the  second  time  ? " 

Again : 

Q.  *'  Explain  what  vou  mean  when  you  said  to  Mr. 
Meek  that  after  you  had  slowed  down  to  about  two  miles 
an  hour  you  increased  the  speed  to  about  four  miles  and 
then  slowed  down." 

Objections  to  each  one  of  these  questions  were  made  by 
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plaintiff;  objections  sustained;  to  which  rulings  of  the 
court  defendant  excepted. 

So  vital  and  weighty  was  the  testimony  of. the  conductor 
that  for  the  purpose  of  a  fair  trial  the  court  should  have 
allowed  him  to  explain  in  detail  the  movement  of  the  car 
over  the  twenty  feet  just  prior  to  the  collisioh.  In  the 
minds  of  the  jury  his  evidence  could  have  been  held  to 
corroborate  the  statement  of  one  of  plaintiflf's  witnesses 
that  the  gripman  increased  the  speed  of  the  car  after  he  saw 
that  the  plaintiflf  was  crossing  the  track. 

In  judicial  proceedings  to  compel  a  defendant  to*  pay 
money,  the  demands  of  a  fair  trial  are  that  the  defense  be 
fully  heard.  It  is  evident  from  the  record  of  this  case  that 
opinions  of  witnesses  were  heard  and  accepted  as  evidence; 
one  witness  testified  that  the  gripman  was  smiling  and 
intended  to  give  the  deceased  "a  jolt  and  tip  him  over." 
The  opinion  of  the  witness  as  to  what  the  motorman 
intended  to  do  was  doubtless  without  foundation  and  yet 
its  force  and  effect  upon  the  jury  depended  upon  the 
demeanor  and  apparent  character  of  the  witness  and  ought 
certainly  never  to  have  been  uttered  in  the  presence  of  the 
jury. 

The  record  further  discloses  that  one  of  plaintiff's 
witnesses  stated  that  the  car  was  within  fifteen  feet  of  the 
plaintiff  as  he  drove  upon  the  track,  but  was  allowed,  as 
was  proper  in  a  fair  trial,  to  return  to  the  witness  stand 
the  next  day  and  correct  her  statement.  So  in  the  said 
matter  of  refusing  to  admit  further  interrogation  of  the 
conductor,  we  are  of  the  opinion  that  the  court  committed 
harmful  error  in  refusing  to  allow  the  said  questions,  or 
sufficient  of  them,  to  be  answered,  to  make  clear  his  said 
testimony,  for  as  it  was  left  unexplained  it  was  clearly  sus- 
ceptible of  misconstruction. 

Third.  It  is  further  insisted  that  the  court  erred  in 
instructing  the  jury  as  to  the  law  of  the  case.  Where  error 
is  committed  in  not  ruling  correctly  upon  admission  of  evi- 
dence the  effect  of  the  error  is  intensified  if  the  jury  is  not 
correctly  instructed,  and  where  evidence  is  sharply  conflict 
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ing,  as  in  the  case  at  bar,  the  rulings  on  instructions  must 
be  strictly  accurate. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the 
jury  as  follows : 

•*  The  jury  are  instructed  that  they,  the  jury,  are  the  sole 
judges  of  the  questions  of  fact  in  this  case,  and  they  should 
.  determine  the  same  solely  from  the  evidence  which  has  been 
admitted  as  evidence  by  the  court." 

In  C,  B.  &  Q.  R.  R.  Co.  v.  Greenfield,  53  111.  App.  424, 
the  following  instruction  was  disapproved : 

"  The  jury  are  instructed  that  the  questions  of  care  or 
want  of,  care,  and  the  negligence  or  want  of  negligence  of 
the  defendant,  and  of  the  deceased,  are  questions  of  fact 
for  the  jury  to  decide  under  all  the  evidence  in  the  case, 
and  all  the  facts  and  circumstances  as  shown  by  the  evi- 
dence." 

These  two  instructions  are  substantially  alike.  It  is  true 
questions  of  fact  are  to  be  determined  by  the  jury  from  the 
evidence,  but  they  are  to  be  decided  from  the  evidence 
under  the  guidance  of  the  court  in  its  instructions.  The 
only  tendency  of  this  instruction  would  be  to  impress  upon 
the  jury  their  supremacy  upon  questions  of  fact.  It  was 
unnecessary,  could  serve  no  good  purpose  and  was  mislead- 
ing in  its  character.  The  jury  are  not,  as  they  were  told 
in  the  instruction  in  the  case  at  bar,  the  sole  judges  of 
questions  of  fact  in  the  case,  but  they  are  bound  to  apply 
the  law  to'  the  facts  as  instructed  by  the  court,  and  it  is 
therefore  not  for  the  jury  to  do  with  the  facts  which  they 
may  find  from  the  evidence,  as  they  please,  regardless  of 
the  instructions  of  the  court  as  to  the  law.  The  court,  not 
the  jury,  is  the  judge  of  the  legal  effect  of  the  facts  found 
from  the  evidence  by  the  jury.  Chic.  Gen.  Ky.  Co.  v.  No- 
vaeck,94Ill.  App.  178.  The  Supreme  Court,  in  Chi.  City  Ry. 
Co.  V.  Roach,  180  III.  174,  did  not,  as  contended  by  counsel 
for  appellee,  overrule  C,  B.  &  Q.  R.  R.  Co.  v.  Greenfield, 
supi^a,  but  held  that  the  jury  are,  in  determining  questions 
of  fact,  bound  to  observe  the  rules  of  law  as  stated  to  them 
in  the  instructions,  and  further  held  that  it  was  not  neces- 
sary that  such  rules  for  the  guidance  of  the  jury  should  be 
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stated  in  each  instruction.  In  that  case  the  jury  were  given 
the  law  by  which  they  were  to  be  governed  in  determining 
the  particular  facts  referred  to  in  the  instructions  there 
given.  In  the  case  at  bar  the  jury  were  told  that  they 
were  the  sole  judges  of  all  the  facts,  and  to  say  that  this 
instruction  is  correct,  it  would  be  necessary  to  determine 
whether  the  law  applicable  to  all  facts  in  the  case  was 
stated  in  the  instructions.  Counsel  for  appellee  have  not 
shown  and  we  shall  decline  to  scrutinize  this  long  record  to 
determine  whether  the  court  gave  the  law  to  the  jury 
touching  each  and  all  questions  of  fact  of  which  the  court 
told  the  jury  they  were  the  sole,  judges. 

Objections  to  appellee's  second  instruction  we  think  are 
not  well  founded.  It  told  the  jury  that  they  should  not  be 
influenced  in  the  slightest  degree  in  regard  tp  any  of  the 
facts  in  the  case  or  any  statement  of  counsel  on  either  side 
unless  sustained  by  evidence.  This  instruction  did  not 
prevent  an  argument  to  the  jury  based  upon  the  evidence 
of  the  case,  nor  did  it  prevent  counsel  from  indulging  in 
reasonable  comment  upon  the  absence  of  witnesses  whose 
presence  was  evidently  required  by  the  exigencies  of  the 
case.  If  counsel  desired  to  have  the  law  applicable  to  any 
fact  stated  to  the  jury  it  was  their  privilege  to  prepare  in 
writing  and  request  the  court  to  give  such  instruction. 
However,  in  view  of  the  sharp  conflict  of  evidence  in  this 
case  and  the  erroneous  rulings  of  the  court  upon  admission 
of  evidence  and  the  giving  of  a  misleading  instruction,  we 
are  of  the  opinion  that  the  judgment  should  be  reversed. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Oscar  H.  Sampson  et  al.  v.  John  G.  I^eely,  Trustee,  et  aU 

1.  Foreclosure— 7?ide5*edn6««  Represented  by  Notes  Other  Than  thi 
One  Secured  by  Trust  Deed.— The  fact  that  the  iudebtednete  represented 
by  a  note  to  secure  which  a  trust  deed  is  given,  was  at  the  time  of  the 
making  of  such  note  represented  by  other  notes  of  the  maker,  is  no 
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reason  for  refusing  to  enter  a  decree  of  foreclosure  upon  the  actual 
indebtedness  represented  by  a  note  for  which  the  trust  deed  was  given 
as  security. 

3.  IKTUREST— iVbf  Alloioed  on  Money  Deposited  with  Surety  as 
Security  for  His  Liability  Under  the  Appeal  Bond  Be  Has  Signed. — 
Interest  should  not  be  required  of  a  surety  upon  money  deposited  with 
him  as  security  for  his  liability  under  an  appeal  bond  he  has  signed 
where  the  money  so  received  from  him  was  deposited  from  time  to  time 
and  he,  at  no  period,  had  any  assurance  that  he  ^ight  not  be  called 
upon  by  a  termination  of  the  litigation,  either  by  settlement  or  judg- 
ment, to  pay  over  the  money  in  his  hands  at  any  day. 

8.  Solicitor's  Fees— H^Tien  Objection  to,  Comes  Too  Late.— Where 
no  objection  was  made  in  the  court  below  to  the  allowance  of  solicitor's 
fees,  such  objection  comes  too  late  in  the  assignment  of  error  made  in 
this  court 

Bill  to  Foreclose  a  Trnst  Deed,— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill.  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  February  13,  1908. 

In  the  year  1896,  Carrie  A.  Spencer  was  indebted  to  the 
Merchants'  National  Bank  in  the  sum  of  $30,000.  October 
1,  1896,  as  collateral  security  for  the  payment  of  this 
indebtedness  and  of  all  future  indebtedness,  she  executed 
to  the  bank  two  promissory  notes;  one  of  these  notes  was 
for  $20,000  and  was  secured  by  a  trust  deed  to  John  C. 
Neely  on  lots  twenty-seven,  twenty-eight  and  twenty-nine, 
in  block  four,  in  William  J.  Goudy's  subdivision  in  the  city 
of  Chicago.  Upon  lots  twenty-eight  and  tvyent3'-nine  there 
was  at  this  time  a  factory  building  in  which  her  business 
was  carried  on  until  the  spring  of  1897,  when  she  ceased 
doing  business  and  leased  the  factory  property  to  a  Mr. 
Kelly. 

Carrie  A.  Sj^encer,  February  18,  1897,  made  a  conveyance 
of  lots  twenty-eight  and  twenty-nine  to  Myron  H.  Powell, 
which  conveyance  is  said  to  have  been  made  to  hinder, 
delay  and  defraud  her  creditors.  Lot  twenty- seven,  before 
mentioned,  was  not  conveyed  by  her.  Her  title  to  this 
was  incumbered  by  a  trust  deed  for  $800,  the  paj^ment  of 
which  he  had  assumed.  This  trust  deed  and  the  indebted- 
ness thereby  secured  had,  before  the  beginning  of  this  suit, 
been  acquired  by  Chauncey  J.  Blair,  president  of  the  Mer- 
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chants'  National  Bank.  Prior  to  September  15th  of  the 
year  1896,  Carrie  A.  Spencer  became  indebted  to  O.  H. 
Sampson  &  Co.,  appellant,  in  the  sum  of  about  $20,000.  In 
1897  suit  was  brought  upon  this  indebtedness  and  April  8, 
1900,  Sampson  &  Company  recovered  judgment  against  her 
for  $20,076.84.  Execution  was  issued  on  this  judgment 
and  returned  nidla  bona.  The  judgment  is  yet  unsatisfied. 
In  1898  and  1899  a  suit  brought  ly  Henry  W.  T.  Malin 
et  al.  against  Carrie  A.  Spencer  was  pending,  and  a  decree 
therein  was  rendered  against  her.  At  her  request  Mr. 
Blair  became  surety  for  her  in  an  appeal  taken  from  such 
decree,  he  being  secured  for  so  doing  by  a  deposit  of  the 
rents  accruing  under  a  lease  of  the  factory  to  Kelly  and  an 
agreement  that  certain  other  moneys  should  be  turned  over 
to  him;  it  being  agreed  that  any  surplus  remaining  after 
the  payment  to  him  of  such  amount  as  he  might  be  obliged 
to  pay  on  account  of  his  becoming  such  surety,  should  be 
turned  over  to  the  Merchants'  National  Bank  and  credited 
upon  the  indebtedness  of  Carrie  Spencer  to  said  bank. 
The  money  received  by  Mr.  Blair  remaining  in  his  hands 
at  the  time  of  the  entry  of  the  decree  in  this  case  amounted 
to  $7,295.40,  no  interest  being  allowed  by  him  on  the  money 
he  had  from  time  to  time  received.  Of  this  amount 
$1,266.20  was  received  by  Mr.  Blair  after  the  filing  of  the 
bill  herein. 

July  5,  1900,  the  bill  in  this  case  was  filed  by  John  C. 
Neely,  trustee,  and  the  Merchants'  National  Bank,  for  the 
foreclosure  of  the  aforementioned  trust  deed  of  $20,000,  con- 
veying said  lots  twenty-eight  and  twenty-nine,  upon  which 
was  the  factory  building  leased,  as  before  said,  to  Kelly. 
By  amendment  to  the  bill  there  was  set  up  the  beforenien- 
tioned  deposit  of  moneys  with  Blair  and  a  prayer  that  his 
liabilities  under  the  bond  and  said  deposit  might  be  settled 
and  any  balance  in  his  hands  paid  over  to  the  b^nk  to  be 
applied  on  the  indebtedness  of  Carrie  Spencer,  to  the  bank. 
Mr.  Blair,  by  cross-bill,  also  asked  for  a  foreclosure  under 
the  trust  deed  of  lot  twenty-seven,  securing  $800.  Appel- 
lants, Sampson  &  Co.,  filed  a  cross-bill  setting  up  that  the 
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deed  of  Carrie  Spencer  to  Myron  H.  Powell  was  fraudulent 
and  void  and  made  to  hinder  and  delay  her  creditors;  and 
also  set  up  that  the  Merchants'  National  Bank  was  not  the 
legal  holder  of  the  note  and  trust  deed  for  $20,000  which  it 
was  proceeding  to  foreclose;  appellants  also  asked  that  the 
lien  of  the  judgment  recovered  by  Sampson  &  Company 
should  be  declared  to  be  a  first  lien  upon  the  property. 

The  case  having  been  referred  to  a  master  he  found  that 
the  conveyance  by  Carrie  A.  Spencer  was  fraudulent  and 
void  as  alleged,  but  that  the  trust  deed  held  by  the  Mer- 
chants' National  Bank  for  the  foreclosure  of  which  the 
original  bill  was  brought  was  a  lien  superior  to  that  of  the 
judgment  obtained  by  Sampson  &  Company.  The  decree 
of  the  court  was  substantially  in  accordance  with  the  find- 
ings of  the  master.  By  the  decree  also,  the  trust  deed  for 
$800  acquired  by  Blair  as  aforesaid  was  declared  to  be  a 
first  lien  upon  lot  27,  and  the  judgment  of  Sampson  & 
Company  was  held  to  be  subject  to  the  lien  of  said  trust 
deed  for  $20,000  and  also  of  said  trust  deed  for  $800.  The 
court  also  found  that  the  liability  of  Mr.  Blair  as  surety 
was  extinguished,  and  that  the  moneys  remaining  in  his 
hands  received  by  him  as  surety,  should  be  applied  on  the 
amount  found  to  be  due  to  the  Merchants'  National  Bank. 

John  A.  Henry  and  Newman,  Northrup  &  Levinsox, 
attorneys  for  appellants;  Arthur  B.  Schaffner,  of  counsel. 

Oris  &  Graves,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

The  principal  contention  of  appellants  is  that  the  note 
and  trust  deed  for  $20,000,  given  by  Carrie  Spencer  to  the 
First  National  Bank,  was  collateral  to  her  indebtedness  to 
the  bank  for  which  it  already  held  her  notes;  that  Carrie  A. 
Sjiencer  by  giving  the  note  which  the  trust  deed  for  $20,000 
was  made  to  secure,  incurred  no  new  indebtedness  and  such 
note  was  without  consideration;  therefore  the  trust  deed 
purporting  to  be  to  secure  said   $20,000  note  was  made  to 
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secure  a  note  which  had  no  consideration;  and  therefore  the 
trust  deed  is  of  no  effect  as  against  subsequent  judgment 
creditors  of  Carrie  Spencer. 

Appellants  insist  that  the  Supreme  Court  of  this  State  in 
the  case  of  Walker  v.  Carleton,  97  III.  582,  distinctly  held 
in  accordance  with  the  claim  now  made  by  appellants.  We 
do  not  regard  the  case  cited  as  sustaining  appellants' 
contention.  In  that  case  it  appeared  that  Carleton  did 
agree  to  loan  to  Walker  $5,000,  the  loan  to  be  secured  by 
Walker's  note  and  a  trust  deed  upon  certain  real  property. 
Walker  made  his  note  for  $5,000,  and  a  trust  deed  securing 
the  same  in  accordance  with  the  agreement.  Thereafter 
Carleton  advanced  to  Walker  on  account  of  the  loan  $3,000, 
taking  at  the  time  Walker's  note  for  $3,060,  due  in  thirty 
days.  After  this  had  been  done,  Carleton  refused  to  carry 
out  the  agreement  for  a  loan  of  $5,000;  and  after  the  note 
for  $5,000  became,  by  its  terms,  due,  the  trustee  named  in 
the  trust  deed,  under  a  publication  notice  by  him  given, 
sold  the  property  conveyed  by  the  trust  deed,  for  the  pur- 
pose of  satisfying  the  note  for  $3,06<^.  Carleton,  at  the  sale, 
purchased  the  property  conveyed  by  the  trust  deed,  and  a 
deed  of  the  same  was,  under  the  sale,  made  by  the  trustee 
to  Carleton.  Thereafter  Walker  filed  his  bill  to  redeem 
from  such  sale,  offering  to  pay  the  money  actually  obtained 
by  him,  together  with  interest  thereon.  The  Supreme 
Court  held  that  he  was  entitled  to  so  redeem.  In  that  case 
it  appeared  that  Carleton  had  endeavored  to  enforce  and 
caused  sale  to  be  made  under  the  terms  of  a  trust  deed  made 
under  an  agreement  which  he,  Carleton,  had  failed  to  carry- 
out.  The  sale  was  not  made  in  pursuance  of  any  decree  of 
court  nor  had  the  equitable  or  legal  rights  of  the  parties 
been  passed  upon  by  an}'-  court  prior  to  the  trustee's  sale. 
It  is  quite  true,  as  is  said  in  that  case,  that  if  a  person  owing 
the  sum  of  $5,000,  has  given  his  note  therefor,  the  giving 
of  a  new  note  for  the  same  sum  does  not  add  to  his  indebt- 
edness. It  was  not  claimed  in  t&e  present  case  by  appellees 
that  the  giving  of  the  note  dated  January  27, 1898,  by  Carrie 
A.  Spencer  for  $20,000  added  to  her  indebtedness.     Nor 
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that  her  indebtedness  was  by  the  execution  of  notes,  Octo- 
ber 1,  1896,  increased  or  added  to.  Nevertheless  it  was 
entirely  lepfitimate  and  equitable  for  her  to  make  a  note  to 
the  bank  representing  indebtedness  then  actually  existing 
from  her  to  the  bank  and  to  secure  the  same  by  a  trust  deed 
of  her  property.  Such  trust  deed  became  a  valid  lien  and 
claim  upon  her  property  for  the  actual  indebtedness  it  rep- 
resented. The  fact  that  the  indebtedness  represented  by  a 
note  to  secure  which  a  trust  deed  is  given,  was  at  the  time 
of  the  making  of  such  note  represented  b}^  other  notes  of 
the  note  maker,  is  no  reason  for  refusing  to  enter  a  decree 
of  foreclosure  upon  the  actual  indebtedness  represented  by 
a  note  for  which  the  trust  deed  was  given  as  security. 
Stanley  v.  The  Chicago  Trust  &  Savings  Bank,  165  111.  295. 

We  do  not  think  the  court  erred  in  not  requiring  Mr. 
Blair  to  pay  interest  upon  the  money  deposited  with  him 
as  security  for  his  liability  under  the  appeal  bond  he  had 
signed.  The  moneys  were  so  deposited  with  him  under 
the  agreement  made  between  him  and  Carrie  Spencer  bj'- 
which  he  became  surety  for  her.  The'  money  so  received 
from  him  was  deposited  from  time  to  time  and  he,  at  no 
period,  had  any  assurance  that  he  might  not  be  called  upon 
by  a  termination  of  the  litigation,  either  by  settlement  or 
judgment,  to  pay  over  the  mon^y  in  his  hands  at  any  day. 
Under  the  circumstances  there  was  no  warrant  for  charging 
him  with  interest  on  the  money  he  so  held.  Estate  of 
Schofield,  99  111.  513;  Perry  on  Trusts,  Sec.  468. 

Appellants  urge  that  it  was  error  to  allow  the  Merchants' 
National  Bank  $1,500  on  account  of  solicitor's  fees.  The 
evidence  in  the  case  was  that  from  $1,500  to  $2,000  was  a 
reasonable  fee  for  the  work  necessarily  performed  by  solicit- 
ors in  this  case.  There  was  no  testimony  to  the  contrary, 
and  so  far  as  appears  from  the  record,  no  objection  was 
made  in  the  court  below  to  the  allowance  of  such  fee.  The 
allowance  of  such  fee  seems  to  have  been  lirst  objected  to 
by  the  eighth  assignment  of  error  made  in  this  court.  We 
regard  the  objection  as  coming  too  late.  Wheatley  v.  Sav- 
ings Bank,  167  111.  480;  Shaffner   v.  Appleman,   170   111. 
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2Sl;  C.  &  A.  R.  Co.  v.  Clausen,  173  111.  107;  Dorn  v.  Farr, 
179  111.  110;  Dorn  v.  Bissell,  180  111.  73. 

Finding  no  error  requiring  a  reversal  of  the  decree  of  the 
Circuit  Court  it  is  affirmed. 


Chicago  Title  &  Trust  Co.,  Adm'r,  y.  The  Standard 
Fashion  Co. 

1.  Actions — For  Personal  Injuries— What  is  Necessary  in  Order  to 
Recover, — Two  things  are  necessary  in  order  to  recover  in  actions  for 
personal  injuries;  it  must  appear  that  the  injury  resulted  from  the 
negligence  of  the  defendant  and  there  must  be  an  absence  of  negli- 
gence contributing  to  the  injury  on  the  part  of  the  injured  person. 

2.  NEOLiaENCE— WTicn  it  Becomes  a  Question  of  Law.— Negligence 
becomes  a  question  of  law  where  from  the  facts  admitted  or  conclu- 
sively proved,  there  is  no  reasonable  chance  of  different  reasonable  minds 
reaching  different'conclusions,  or  where  a  single  material  fact  is  con- 
clusively shown  or  uncontradicted,  which  ia  conclusive  as  to  the  right 
of  recovery. 

8.  Same— Cour<  to  Decide  When  it  is  a  Question  of  Law.— It  is  the 
duty  of  jthe  court  and  not  a  function  of  the  jury  to  determine  when 
negligence  becomes  a  question  of  law. 

4.  Verdicts— W/iere  the  Court  Should  IHrect  for  the  Defendant— 
Where  the  evidence  with  all  the  inferences  that  the  jui-y  can  justi- 
fiably draw  from  it  is  so  insufficient  that  in  case  a  verdict  should  be 
returned  for  the  plaintiff  the  court  will  be  obli>{ed  to  set  it  aside;  it 
is  the  duty  of  the  court  to  take  the  case  f  rom^the  jury  and  direct  a  ver- 
dict for  the  defendant 

Trespass  on  the  Case.— Death  from  negligent  act  Error  to  the 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1902. 
Affirmed.     Opinion  filed  February  18,  1908. 

This  was  an  action  on  the  case  brought  by  the  Chicago 
Title  and  Trust  Company,  as  administrator  of  the  estate  of 
Giovanni  Pavese,  against  the  Standard  Fashion  Company, 
a  corporation.  The  defendant  pleaded  the  general  issue. 
At  the  conclusion  of  the  plaintiff's  evidence  the  court 
directed  a  verdict  of  not  guilty,  and  entered  judgment  in 
favor  of  the  defendant  from  which  this  ajjpeal  is  prose- 
cuted. 
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The  deceased,  Giovanni  Pavese,  an  Italian,  was  engaged 
as  a  paper  gatherer,  at  No.  178  State  street,  in  the  city  of 
Chicago,  in  a  building  of  five  floors  and  a  basement  occu- 
pied and  controlled  by  the  defendant.  The  deceased  was 
in  the  habit  of  going  to  the  third  floor  of  this  building, 
which  was  the  shipping  floor,  to  gather  waste  paper  into  a 
bag  and  carry  it  away.  It  does  not  appear  that  he  was  an 
employe  of  the  defendant.  The  paper  was  given  to  him  in 
consideration  of  his  taking  it  away.  The  building  con- 
tained an  elevator  under  the  ^control  of  the  defendant, 
which  was  used  to  carry  freight,  and  also  by  the  defend- 
ant's employes.  The  east  side  of  the  elevator  shaft  was 
closed,  and  there  was  a  brick  wall  on  the  south  and  west 
sides  of  the  shaft.  On  the  third  floor  (the  shipping  floor) 
there  was  a  double  door  entrance  to  the  elevator,  the  door 
having  a  lock  generally  fastened.  It  is  said  that  this  door 
on  the  third  floor  could  be  pried  open  frpm  the  outside. 
The  elevator  was  operated  by  an  electric  motor,  and  was 
stopped  and  started  by  a  cable.  It  was  generally  in  charge 
of  one  Whitely,  the  janitor..  The  morning  of  December  9, 
1898,  at  the  time  of  the  death  of  Pavese,  Whitely  was  in 
the  basement  in  company  with  two  shipping  clerks  of  the 
defendant.  At  this  time  the  elevator  car,  which  was  on 
the  basement  floor,  was  seen  to  start  up.  Apparently 
under  the  impression  that  some  one  of  the  defendant's 
employes  whp  were  in  the  habit  of  using  it  had  started  it 
upward  for  their  own  use,  no  attempt  was  made  to  stop  it, 
and  about  a  minute  later  the  body  of  a  man  fell  down 
through  the  elevator  shaft  to  the  basement,  which  was 
later  identified  as  that  of  Pavese,  the  Italian  paper  gatherer. 
After  the  accident  the  bag  of  paper  of  the  deceased  was 
found  on  the  third  floor.  Both  doors  to  the  elevator  were 
found  open.  A  panel  above  the  elevator  door  had  been 
knocked  out,  a  bolt  pulled  down  from  the  top  of  the  door, 
and  the  paneling  between  the  door  and  the  ceiling  was 
knocked  out. 

A.  L.  Gettys  and  Albert  Koooukek,  attorneys  for 
plaintiff  in  error. 
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Samuel  M.  Booth,  attorney  for  defendant  in  error. 

Mr.  Justice  FREEMAN'delivered  the  opinion  of  the  court. 

It.is  contended  by  appellant's  attorneys  that  the  evidence 
shows  a  state  of  facts  which  should  have  been  submitted  to 
a  jury,  viz.,  that  the  defendant's  janitor  was  in  charge  of 
the  elevator;  that  he  knew  the  elevator  car  was  starting 
upward  presumably  through  some  human  agency;  that  the 
deceased  was  rightfully  on  the  third  floor;  that  the  said 
janitor  had  sufficient  time  to  stop  the  elevator  before  the 
accident  occurred;  that  the  condition  of  the  elevator  after 
the  accident  showed  it  had  in  some  manner  caused  the  death 
of  the  deceased,  and  "  that  it  is  impossible  to  determine 
definitely  from  the  evidence  the  manner  in  which  the  acci- 
dent occurred,  or  the  primary  cause."  We  are.utiable  to 
find  in  these  ciroumstances  any  evidence  whatever  of  neg- 
ligence on  the  part  of  the  defendant  contributing  to  the 
injury.  Appellant's  contention  seems  to  be  because  the 
janitor,  who,  it  is  said,  was  in  charge  of  the  elevator,  saw  it 
start  upward  without  his  co-operation,  that  in  some  way 
not  explained,  by  some  occult  agency,  he  must  be  presumed 
to  have  had  knowledge  of  the  danger  to  which  the  deceased 
was  exposing  himself  and  ought  to  have  intervened;  and 
his  neglect  to  stop  the  elevator  is  characterized  as  approach- 
ing "  a  degree  of  recklessness,  willfulness  and  wantonness 
that  was  entirely  inexcusable  and  unjustifiable."  We  find 
in  the  evidence  no  justification  for  any  such  charge.  There 
is  evidence  not  disputed  that  appellee's  employes  were  in 
the  habit  of  using  the  elevator,  and  the  janitor — assuming 
him  to  have  been  responsible  for  its  management — had  no 
reason  to  suppose  that  any  one  other  than  some  of  his  fel- 
low employes  had  started  it  for  their  own  use.  There  was 
nothing  in  the  fact,  if  fact  it  was,  that  such  a  method  of 
starting  may  not  have  been  a  regular  way  of  using  the  ele- 
vator, to  lead  him  or  any  one  to  suppose  that  a  stranger,  not 
known  to  be  in  the  building,  had  broken  or  pried  open  a 
door  on  the  third  floor,  and  was  not  only  starting  the  ele- 
vator himself  without  authority,  but  was  about  to  put  him- 
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self  in  a  position  where  its  ascending  motion  would  bring  it 
in  fatal  contact  with  his  own  person^  There  was  no  danger, 
so  far  as  appears,  from  the  mere  ascent  of  the  elevator.  The 
deceased  would  not  have  been  hurt  if  he  had  not  put  him- 
self in  its  way.  It  might,  for  aught  this  record  discloses, 
have  gone  on  to  the  top  of  the  shaft  and  there  stopped  auto- 
matically, without  harm  to  him  or  itself,  had  the  deceased 
kept  out  of  its  way.  We  find  nothing  in  the  evidence  which 
should  have,  put  the  janitor  on  his  guard  or  even  suggested 
to  him  that  the  ascent  of  the  elevator  would  endanger  any 
one.  Not  only  is  there  no  evidence  of  negligence  contrib- 
uting to  the  injury  on  the  part  of  the  defendant,  but  the 
accident  seems  to  have  been  caused  solely  by  the  improper 
and  apparently  negligent  conduct  of  the  deceased.  He 
appears,  so  far  as  can  be  determined  from  the  conditions 
found  after'the  accident,  to  have  forced  or  pried  open  the 
elevator  doors  on  the  third  floor,  to  have  pulled  the  cable 
causing  the  elevator  to  move  upward,  and  then  to  have 
placed  himself,  probably  inadvertently,  in  such  a  position 
that  he  was  caught  between  the  ascending  car  and  some 
portion  of  the  shaft,  thus  receiving  fatal  injuries.  Under 
such  circumstances  appellant  can  not  recover. 

Two  things  are  necessary  to  recover  in  actions  of  this  char- 
acter. It  must  appear  that  the  injury  resulted  frona  the  neg- 
lio^ence  of  the  defendant  and  there  must  be  an  absence  of 
negligence,  contributing  to  the  injury  on  the  part  of  the 
injured  person.  L.  S.  &  M.  S.  Ry.  Co.  v.  Hessions,  150  111. 
546;  ]^.  C.  S.  R.  R.  Co.  v.  Eldridge,  151  111.  542-549;  C.  C. 
Ry.  Co.  V.  Canevin,  72  111.  App.  81-84,  et  iseq,\  U.  S.  Express 
Co.  V.  McCluskey,  77  111.  App.  56-58.  '  Negligence  becomes 
a  question  of  law  where  from  the  facts  admitted  or  conclu- 
sively proved,  there  is  no  reasonable  chance  of  different 
reasonable  minds  reaching  different  conclusions,  or  where 
a  single  material  fact  is  conclusively  shown  or  uncon- 
tradicted, which  is  conclusive  as  to  the  right  of  recovery. 
Wabash  Ry.  Co.  v.  Brown,  152  111.  484-488.  The  conduct 
of  the  deceased  in  this  cas6,  if  not  positively  shown  to  be 
so  clearly^  and  palpably  negligent  that  all  reasonable  minds 
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would  without  hesitation  or  dissent  so  pronounce  it,  was 
clearly  the  sole  cause  of  the  injury  he  received.  (See  T.  H. 
&  L  R.  R.  Co.  V.  Voelker,  129  111.  540-552.)  But  whether 
so  or  not,  there  is  here  no  evidence  of  any  negligence  in 
the  defendant  relating  to  the  injury.  Where  the  evidence 
with  all  the  inferences  that  the  jury  could  justifiably  draw 
from  it  is  so  insufficient  that  in  case  a  verdict  should  be 
returned  for  the  plaintiff  the  court  would  be  obliged  to  set 
it  aside,  it  is  the  duty  of  the  court  to  take  the  case  from 
the  jury  and  direct  a  verdict  for  the  defendant.  L.  S.  & 
M.  S.  Ry.  Co.  V.  Johnsen,  135  111.  641-647;  Rack  v.  Chi. 
City  Ry.  Co.,  173  111.  289-291;  Oflfutt  v.  Columbian  Exp., 
175  111.  472-474;  Wenona  Coal  Co.  v.  Holraquist,  152  111. 
581-589. 

Appellant's  attorneys  in  their  brief  use  the  following 
language:  "There  is  a  tendency  apparent  in  trial  courts, 
much  to  be  deplored,  to  ignore  the  functions  of  the  jury  and 
pronounce  summary  judgment;'^  and  further:  "The  impair- 
ment of  the  sovereignty  of  the  jury  to  deal  with  the  facts 
is  *  *  *  a  species  of  judicial  usurpation  and  tyranny 
entirely  opposed  to  the  institutions  of  the  common  law  and 
destructive  of  the  independence  of  the  jury  system."  It  is 
then  argued  that  whether  a  particular  case  falls  within  the 
legal  defimition  of  negligence  is  a  matter  for  the  jury.  That 
it  is  the  duty  of  the  court,  and  not  a  function  of  the  jury  to 
determine  when  negligence  becomes  a  question  of  law,  for ' 
the  court  is,  we  have  supposed,  axiomatic,  and  there  is  in 
the  case  at  bar  no  occasion  for  remarks  of  the  character,  of 
those  above  quoted.  The  trial  court  would  have  failed  in 
its  duty  had  it  not  directed  a  verdict  as  it  did  for  the 
defendant.  That  a  person  is  injured  by  his  own  negligence 
or  by  a  mere  accident  without  negligence  of  any  one  else, 
has  never,  so  far  as  we  have  been  advised,  entitled  him  to 
ask  a  jury  to  award  damages  against  an  innocent  party. 
Something  more  than  a  disappointed  hope  of  obtaining  a 
verdict  in  spite  of  the  facts,  and  in  violation  of  every 
principle  of  law  and  justice  applicable,  is  necessary  to  war- 
rant interference  by  a  reviewing  court. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 
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Fredericka  Senge  t,  Emma  Maria  Paulina  Senge. 

1.  Husband  and  Wife— fl€  Who  Asnerts  the  Illegality  of  a  Mar- 
riage Must  Prove  It. —The  law  is  so  positive  in  requiring  a  party  who 
asserts  the  illegality  of  a  marriage  to  take  the  burden  of  proving  it, 
that  such  requirement  is  enforced  even  though  it  involves  the  proving 
of  a  negative. 

3.  Fraternal  Insurance— To  Whom  Death  Benefits  May  be  Made 
Payable, — Section  258.  Chapter  73,  R.  S.,  provides  that  "  Payments  of 
death  benefits  shall  only  be  made  to  the  families,  heirs,  blood  relations, 
affianced  husband  or  affianced  wife,  or  to  peraons  dependent  upon  the 
member,** 

Bin  of  Interpleader,— Appeal  from  the  Circuit  Court'  of  Cook 
County;  the  Hon.  Oliver  H.  Horton.  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  tlie  March  term,  1902.  Revei-sed  and 
remanded.    Opinion  filed  February  18,  1903. 

This  was  a  bill  of  interpleader  filed  by  the  Gross  Loge 
des  Deutschen  Orden  der  Harugari,  an  Illinois  corporation 
The  bill  sets  forth,  in  substance,  that  the  complainant  had 
issued  to  August  Senge,  who  died  on  May  8,  1901,  while  a 
member  of  said  order  in  good  standing,  a  beneficiary  cer- 
tificate which  named  as  beneficiary  his  wife,  Fredericka 
Senge,  who  resides  in  Chicago,  and  is  made  a  defendant, 
and  that  the  other  defendant,  Emma  Maria  Paulina  Senge, 
who  resides  in  Germany,  claimed  to  have  been'the  lawful 
wife  of  the  said  August  Senge  since  1875,  and  to  be  entitled 
to  the  full  amount  called  for,  on  the  ground  that  the  desig- 
nation of  Fredericka  Senge  as  beneficiary  was  null  and 
void.  The  complainant  signifies  its  willingness  to  pay 
over  the  money,  and  asks  the  court  to  determine  which 
defendant  is  entitled  to  the  same.  Both  defendants  an- 
swered, and  subsequently  the  Orden  der  Harugari  paid  the 
money  ($700)  into  court,  and  by  interlocutory  decree  was 
discharged  out  of  the  case,  which  was  then  heard  on  the 
answers  of  the  two  claimants.     • 

Cyrus  J.  Wood  and  Stephen  Janowicz,  attorneys  for 
appellant. 

Fred  Plotkb,  attorney  for  appellee. 
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Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  in  behalf  of  appellee  that  it  appears  from 
the  evidence  introduced,  and  from  what  it  was  conceded 
appellee,  who  lives  in  Germany,  would  swear  to  if  her 
deposition  should  be  taken,  that  appellant,  Fredericka 
Senge,  came  from  Germany  in  1892  in  company  with  the 
deceased,  August  Senge,  she  leaving  her  husband,  and 
knowing  that  he  was  leaving  a  wife  behind,  and  that  the 
two  lived  together  as  man  and  wife  before  as  wejl  as  after 
the  performance  of  a  marriage  ceremony  between  them  in 
1894,  neither  of  them  having  been  legally  separated  from 
their  former  marriage  relations.  The  question  here  pre- 
sented does  not  involve  inquiry  into  the  morality  of 
the  conduct  of  appellant  and  the  deceased,  Senge,  before 
their  marriage.  She  herself  testifies  positively  that  she 
did  not  run  away  from  Germany  with  August  Senge,  had 
no  immoral  relations  with  him  before  their  marriage,  that 
she  was  advised  that  her  first  husband  was  divorced  from 
her  and  married  again,  before  she  married  Senge,  and  that 
she  never  heard  until  a  year  or  two  before  his  death,  that 
August  Senge  had  ever  been  married  before  he  married  her. 

The  beneficiar\'  certificate  issued  by  the. Order  to  August 
Senge  provides  that ."  the  person  or  persons  who  are  speci- 
fied in  this  certificate,  in  case  of  his  death  are  entitled  to 
five  hundred  dollars,  which  amount  should  be  paid  to  his 
wife,  Fredericka  Senge."  It  appears  here  that  a  formal 
marriagre  ceremony  had  been  performed  between  appellant 
and  the  dece.ased,  purporting  to  unite  them  in  the  relation jof 
husband  and  wife;  that  they  were  living  together  in  that 
relation,  and  were  so  recognized  generally  among  their 
friends  and  acquaintances.  Indeed  it  is  not  denied  that  the 
deceased  intended  to  and  did  designate  appellant  and  no 
one  else  as  the  beneficiary  under  that  certificate. 

The  constitution  and  by-laws  of  the  Order  provide  for 
payment  in  the  event  of  the  member's  death  '*  to  such  person 
or  persons  which  the  aforesaid  demised  brother  has  men- 
tioned in  his  certificate,  but  these  may  be  only  the  following 
named  persons,  namely:  wife,  children,  blood  relatives,  or 


142  Appellate'  Courts  of  Illinots. 

Vol.  106.J  Senge  v.  Senge. 

such  persons  who  were  dependent  upon  the  support  of  the 
brother." 

Assuming  thai  appellant  may  not  have  been  the  lawful 
wife  of  the  deceased  when  she  was  named  as  beneficiary 
in  his  certificate,  she  is  doubtless  included  within  the 
description  of  **such  persons  who  were  dependent  upon  the 
support  of  the  brother."  The  testimony  upon  this  point  is 
that  during  the  time  appellant  lived  with  the  deceased 
they  lived.together  as  husband  and  wife;  that  the  deceased 
had  a  saloon,  and  they  lived  by  that;  that  appellant  had  no 
other  means  of  support;  that  she  helped  him  in  his  business 
and  cared  for  him  when  sick.  These  facts  are  undisputed, 
and  they  clearly  show  that  she  was  dependent  upon  him  in 
fact  for  support  to  the  same  extent  that  a  lawful  wife  or 
oth^r  member  of  a'man's  household  is  ordinarily  so  depend- 
ent. It  is  conceded  by  appellee's  counsel  that  the  deceased 
**  had  the  right  to  name  any  one  as  beneficiary  within  the 
classes  specified  by  the  statute."  The  statute  of  this  state 
provides  (R.  S.,  Chap.  73,  Sec.  258)  that  "  payment  of  death 
benefits  shall  only  be  made  to  the  families,  heirs,  blood 
relations,  affianced  husband  or  affianced  wife,  or  to  persons 
dependent  upon  the  member." 

It  is  urged,  however,  that  appellant  is  not  included, 
because  it  is  claimed  that  she  did  not  live  with  him  in  good 
faith,  believing  herself  to  be  his  wife;  that  appellee  had  an 
insurable  interest  only  in  case  she  had  no  knowledge  or 
notice  of  a  former  marriage  of  her  pretended  husband,  and 
that  the  wife  of  such  first  marriage  was  living,  and  not 
legally  divorced.  "The  law  is  so  positive  in  requiring  a 
party  who  asserts  the  illegality  of  a  marriage  to  take  the  bur- 
den of  proving  it,  that  such  requirement  is  enforced,  even 
though  it  involves  the  proving  of  a  negative."  Schmis- 
seur  V.  Beatrie,  147  111.  210-215.  It  is  evident  that,  in  the 
case  at  bar,  the  appellee  has  not  proved  by  a  preponderance 
of  legal  evidence  that  the  marriage  in  1894  between 
deceased  and  appellant  was  not  legal  and  valid,  such  as  to 
meet  the  requirement  of  the  law  in  this  respect.  The  bur- 
den was  upon  appellee  to  show  by  competent  evidence  that 
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the  deceased,  if  lawfully  married  to  her,  had  not  himself 
been  lawfully  divorced;  that  some  legal  impediment  actu- 
ally existed  at  the  time  on  the  part  of  one  or  both  the  par- 
ties, appellant  and  the  deceased,  which  made  their  marriage 
in  1894  illegal.  It  would  be  enough  to  change  the  onu^ 
probandi  in  the  absence  of  all  counter  testimony  to  intro- 
duce such  evidence  as  would  afford  reasonable  ground  for 
presuming  that  the  marriage  was  illegal.  (Schmisseur  v. 
Beatrie,  supra^  p.  217.)  But  in  this  case  material  facts  nec- 
essary to  be  established  are  either  not  attempted  to  be 
proved  or  are  denied.  No  reason  appears  why  appellant's 
testimony  should  not  receive  equal  credit  With  that  of 
appellee,  especially  in  matters  upon  which  she  is  not  con- 
tradicted. In  the  case  above  cited  it  was  said  that  two 
marriages  having  been  proved,  and  the  existence  of  the 
first  wife  at  the  time  of  the  second  marriage,  there  must 
be  a  presumption  in  faver  of  a  divorce  from  the  first  wife. 
Here  there  must  be  a  presumption  in  favor  of  a  divorce 
from  their  first  marriage  by  both  appellant  and  the 
deceased,  the  burden  of  overcoming  which  rests  upon  appel- 
lee. She  says  she  had  obtained  no  divorce  from  Senge, 
but  he  may  have  obtained  one  from  her  in.  this  country, 
and  as  to  that  no  proof  is  attempted.  The  claim  that 
appellant  knowingly  lived  with  the  deceased  as  his  mistress 
is  not,  we  think,  sustained  by  this  record. 

We  are  compelled  to  conclude  that  she  is  entitled  to  the 
fund  in  controversy,  and  that  the  decree  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  we  have  expressed. 
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J.W.  Tinkham  v.  8.  8.  Hallam. 

1.  Depositions— JS7rror«  tn.  Cured  Where  Witness  is  Afterward 
Orally  Examined. — Any  error  in  a  deposition  is  cured  where  the  party 
objecting  subsequently  puts  that  witness  on  the  stand  and  orally 
examines  him  on  the  whole  case. 

2.  Practice— T^/iere  Original  Papers  Are  Not  Certified  by  an  Order 
of  Court— Where  there  is  no  order  of  court  certifying  the  original 
papers  to  this  court  for  any  purpose,  they  can  not  be  treated  as  a  part 
of  the  record. 

Aftsampsit,  for  attorney's  fees.  Error  to  the  County  Court  of  War- 
ren County;  the  Hon.  T.  G.  Peacock,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  i^ffirmed.  Opinion  filed  January  27, 
1903. 

C.  A.  McLaughlin,  attorney  for  plaintiff  in  error. 
J.  11.  HANLEY,attorneyJfor defendant  in, error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Hallam,  an  attorney,  sued  Tinkham  for  legal  services 
rendered.  He  recovered  $20  before  a  justice,  and  $20  in 
the  County  Court  on  appeal.  This  is  a  writ  of  error  sued 
out  by  defendant  to  review  the  latter  judgment. 

Defendant's  mother  was  a  distracted  person,  and  while  in 
that  condition  signed  and  delivered  to  defendant's  sister  a 
promissory  note  for  $1,400.  Defendant  consulted  plaintiff 
upon  the  question  whether  anything  could  be  done  by  him 

(144) 


Second  Distkict — October  Term,  1902.    145 

Tinkham  v.  Hallain. 

to  prevent  payment  or  collection  of  the  note.  Plaintiff 
examined  the  law,  advised  plaintiff  on  that  subject,  had  an 
interview  with  defendant's  mother  at  her  home  and  had  an 
interview  w^ith  defendant's  sister  some  distance  away,  the 
latter  interview  being  to  induce  the  sister  to  surrender  the 
note  voluntarily,  as  sworn  to  by  plaintiff,  or  to  induce  her  to 
consent  to  the  appointment  of  a  conservator  for  their 
mother,  as  claimed  by  defendant.  Plaintiff  then  prepared 
a  notice  warning  all  persons  against  buying  the  note,  and 
caused  the  Notice  to  be  inserted  in  a  local  newspaper. 
Under  the  proof  $20  was  not  an  unreasonable  charge  for 
these  services.  They  were  rendered  at  defendant's  request. 
Defendant  could  not  have  been  acting  as  his  mother's 
assent,  for  she  was  distracted.  Plaintiff  testified  that  de- 
fendant did  not  profess  to  be  acting  for  his  mother.  After- 
ward plaintiff  instituted  proceedings  under  which  a  con- 
servator was  appointed  and  other  action  was  tp.ken. 
Plaintiff  has  been  paid  for  these. later  services,  but  not  for 
those  rendered  before  the  preparation  of  the  petition  for  a 
conservator. 

The  special  objections  interposed  by  defendant  to  a 
deposition  were  not  well  taken,  and  if  they  had  been,  any 
possible  error  was  cured  by  the  fact  that  defendant  sub- 
sequently put  that  witness  on  the  stand  and  he  was  examined 
orally  on  the  whole  case.  The  clerk  certifies  that  the 
original  instructions  only  were  inserted  in  'the  record  before 
us.  There  was  no  order  of  court  certifying  the  original 
papers  to  us  for  any  purpose.  It  would  seem  they  are 
therefore  to  be  treated  as  no  part  of  the  record.  (Trustees 
of  Schools  V.  Welchley,  19  111.  64.)  But  if  considered, 
those  given  were  correct.  The  court  refused  one  offered 
by  defendant  and  one  offered  b}'^  plaintiff,  and  marked  them 
'*  refused,"  and  pinned  them  to  the  given  instructions  and 
they  were  all  taken  by  the  jury.  This  was  improper.  But 
the  refused  instruction  offered  by  the  plaintiff  correctly 
stated  the  law,  and  might  well  have  been  given,  and  it 
therefore  could  not  harm  defendant.  The  refused  instruc- 
tion offered  by  defendant  related  to  a  later  date  than  the 
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time  when  plaintiff  performed  the  services  for  which  he 
here  seeks  to  recover,  and  was  therefore  immaterial,  but  as 
defendant  requested  that  it  be  given  he  can  hardly  com- 
plain because  it  improperly  reached  the  jury. 
The  judgment  is  affirmed. 


Thomas  O'Ddnnell  et  al.  v.  Sherwood  Raymond,  Adm'r. 

1.  Fractice— -What  a  Plea  in  Abatement  Must  Show,^A  plea  in 
abatement,  setting  forth  the  pendency  of  another  suit  between  the 
parties  for  the  same  subject-matter,  must  show  that  such  former  suit 
was  still  pending  at  the  time  the  plea  was  filed. 

Debt,  upon  a  promissory  note.  Error  to  the  City  Court  of  Aurora; 
the  Hon.  Russell  P.  Goodwin,  Judge  presiding.  Heard  in  this  court  at 
the  October  term,  1902.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 27.  1908. 

J.  J.  O'Connor,  attorney  for  plaintiffs  in  error. 

James  F.  Galvin  and  Edward  M.  Mangan,  attorneys  for 
defendant  in  error;  A.  C.  Little,  of  counsel. 

Me.  Justice  Higbee  delivered  the  opinion  of  the  court. 

On  March  16,  1900,  Thomas  O'Donnell  and  Timothy 
O'Donnell,  partijers  as  O'Donnell  Bros.,  commenced  suit  in 
the  City  Court  of  Aurora  to  the  March  term  thereof,  against 
Garrett  Quinn,  on  a  judgment  which  they  had  obtained 
against  him  in  1891,  in  the  Circuit  Court  of  Kane  County, 
for  the  sum  of  $206.  Before  the  first  day  of  said  term  of 
said  court,  Quinn  filed  a  petition  in  bankruptcy  in  the 
District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois.  When  the  case  was  called  for  trial  in  the 
City  Court,  the  bankruptcy  of  Quinn  was  suggested.  After- 
ward, at  the  same  term,  Quinn  entered  a  motion  to  stay 
proceedings  and  the  cause  was  thereupon  continued  to  the 
next  term  of  court,  to  be  held  in  September,  1900.  On 
April  23, 1900,  O'Donnell  Bros,  began  another  suit  before  a 
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justice  of  the  peace  against  Quinn  to  recover  on  the  same 
judgment,  remitting  enough  of  their  claim  to  bring  it 
within  the  jurisdiction  of  the  justice.  Summons  was 
issued  returnable  April  23d,  according  to  the  summons 
itself,  and  April  29th,  according  to  the  justice's  docket. 

It  appeared  from  the  evidence  that  Quinn  had  mort- 
gaged his  homestead;  that  the  mortgage  had  been  fore- 
closed; that  the  value  of  it  was  about  $1,000  and  that  his 
right  to  redeem  under  the  statute  had  expired  at  the  time 
said  suit  was  commenced  against  him  before  the  justice  of 
the  peace.  On  the  28th  day  of  April  O'Donnell  Bros, 
obtained  an  order  from  said  District  Court  of  the  United 
States  permitting  them  to  prosecute  said  suit  before  said 
justice  of  the  peace  "  for  the  sole  purpose  of  preserving 
their  rights  to  redeem  certain  real  estate  described  in  said 
petition."  On  April  29th  the  case  before  the  justice  of  the 
peace  was  continued  by  consent  of  parties  until  May  2, 
1900.  On  April  30,  1900,  O'Donnell  Bros.,  by  their  attor- 
ney, filed  the  following  paper  in  the  office  of  the  clerk  of 
said  Cit}^  Court  in  the  cause  which  had  been  commenced  to 
that  court :  *'  Now  come  the  plaintiflfs  in  vacation  and 
dismiss  the  above  entitled  action  by  their  attorney,  J.  J. 
O'Connor."  On  May  2,  1900,  the  cause  commenced  before 
the  justice  of  the  peace  was  tried  by  that  official  and  at 
that  time  Quinn  pleaded  the  pendency  in  the  City  Court  of 
Aurora  of  said  former  suit  upon  said  cause  of  action,  in 
abatement  of  the  suit  before  the  justice.  The  justice,  how- 
ever, decided  against  Quinn  upon  that  point  and  gave  judg- 
ment in  favor  of  the  plaintiffs  for  $200  and  costs.  Execu- 
tion was  issued  upon  this  judgment,  which  wasreturned  by 
the  constable  "  no  property  found "  and  the  real  estate 
above  mentioned  was  then  redeemed  from  the  foreclosure 
sale  by  the  O'Donnells.  After  the  property  had  been  re- 
deemed as  aforesaid,  Quinn  took  an  appeal  from  the  judg- 
ment of  the  justice  of  the  peace  to  the  City  Court  of 
Aurora.  On  September  17,  1900,  which  seems  to  have 
been  the  first  day  of  the  September  term  of  said  City  Court, 
an  order  was  entered  in  term  time,  dismissing  the  first  suit. 
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Afterward,  at  the  March  term,  1901,  of  said  court,  to  which 
term  tha  appeal  case  from  the  justice  had  been  continued, 
said  cause  was,  by  agreement  of  the  parties,  submitted  to 
the  court 

It  appears  from  the  bill  of  exceptions,  though  not  from 
the  record,  that  at  this  trial  the  defendant  Quinn  again 
pleaded  the  pendency  of  said  former  suit  in  abatement  of 
the  case  then  on  trial.  The  court  upon  •  the  hearing  gave  a 
judgment  on  said  plea  in  abatement  in  favor  of  the  defend- 
ant Quinn,  and  this  writ  of  error  is  sued  out  by  plaintiflFs 
below  to  reverse  said  judgment.  Since  the  judgment  was 
entered  in  this  cause  by  the  said  City  Court,  Timothy 
O'Donnell  and  Garrett  Quinn  have  both  died  and  their 
respective  administrators  have  been  substituted  as  parties 
to  this  suit  in  their  stead. 

The  question  presented  to  us  is  whether  the  court  erred 
in  sustaining  the  plea  in  abatement,  alleging  the  pendency 
of  a  former  suit  filed  by  the  defendant  below,  Garrett 
Quinn,  upon  the  trial  of  this  cause.  The  law  is  well  settled 
in  this  state  that  a  plea  in  abatement  setting  forth  the 
pendency  of  another  suit  between  the  parties,  for  the  same 
subject-matter,  must  show  that  such  former  suit  was  still 
pending  at  the  time  the  plea  was  filed.  Ross  v.  Nesbit,  2 
Gil.  252;  Bancroft  v.  Eastman,  lb.  259;  Garrick  v.  Cham- 
berlain, 97  111.  620;  Johnson  v.  Johnson,  114  111.  611. 

To  defeat  a  suit,  therefore,  under  a  plea  in  abatement  of 
another  suit  pending,  it  must  be  shown,  not  only  that  the 
other  suit  was  begun  prior  to  the  second  suit,  but  that  it 
was  also  still  pending  at  the  time  the  plea  was  filed.  The 
question  therefore  arises  whether  the  former  suit  was  pend- 
ing at  the  time  Quinn  filed  his  plea  in  abatement  in  this 
case.  It  is  true  plaintififs  in  error  could  not  dismiss  their 
suit  by  filing  in  the  clerk's  office  their  paper  attempting  to 
accomplish  that  purpose  on  April  30,  1900,  as  a  cause  can 
not  be  dismissed  in  vacation.  Bancroft  v.  Eastman,  su-pi^a. 
The  former  suit  was,  however,  dismissed  at  the  September 
term,  1900,  of  the  City  Court,  while  the  trial  did  not  take 
place  until  several  months  afterward,  at  the  next  March 
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term.  The  former  suit  was  therefore  not  pending  at  the 
time  of  the  trial  in  the  City  Court.  The  fact  that  the  plea 
in  abatement  was  interposed  orally  before  the  justice  of 
the  peace  will  not  avail  defendant  in  error  in  this  case. 
The  trial  before  the  City  Court  was  a  trial  de  novo^  and  not 
only  was  the  trial  de  novo,  but  it  was  also  necessary  that 
the  pleadings  be  enrered  into  de  novo. 

Defenses  relied  upon  and  set'  up  before  a  justice  of  the 
peace  may  or  may  not  be  renewed  in  the  court  to  which 
the  case  may  be  taken  by  appeal  and  in  this  case  the 
defense  interposed  by  the  oral  plea  in  abatement  before 
the  justice,  had  to  be  renewed  in  the  City  Court  in  order  to 
make  it  available.  The  plea  in  abatement  relied  on  in  the 
City  Court  was,  according  to  the  bill  of  exceptions,  orally 
renewed  at  the  trial  of  said  cause  on  March  28, 1901,  and 
we  are  of  opinion  that  the  plea  must  be  taken  as  pleaded  at 
the  time  it  was  so  renewed,  at  which  time  there  was  no 
former  suit  pending.  It  follows  from  what  is  above  said 
that  the  court  erred  in  sustaining  the  plea  in  abatement. 

The  judgment  entered  in  this  case  was  very  informal 
and  defective,  but  both  parties  treat  it  as  valid;  and  as  in 
our  view  of  the  case  the  plea  in  abatement  can  not  be  sus- 
tained and  the  cause  must  be  remanded  for  another  trial, 
we  deem  it  unnecessary  to  discuss  the  informalities  of  the 
judgment. 

Keversed  and  remanded. 


Curtis  Bell  v.  Moses  Chartier^  Adm'r. 

1.  WrrNESSES— 4«  to  Dealings  with  a  Deceased  Peraon.— The  fact 
that  a  witness  has  been  an  agent  or  representative  of  the  deceased  does 
not  preclude  him  from  testifying  that  he  was  present  when  a  receipt 
for  a  sum  of  money  was  given  by  the  deceased,  and  that  the  money 
mentioned  in  the  receipt  was  to  apply  upon  the  note  in  controversy. 

Assumpsit,  upon  a  promissory  note.  Error  to  the  County  Court  of 
Kankakee  County;  the  Hon.  E.  B.  Gower,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1002.  Reversed  and  remanded.  Opin- 
ion ttled  January  27,  1003. 
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H.  L.  Richardson,  attorney  for  plaintiff  in  error. 

W.  G.  Brooks  find  J.  Bert  Miller,  attorneys  for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  the  administrator  of  the  estate  of 
Thomas  Evans,  deceased,  against  Curtis  Bell,  upon  a  promis- 
sory note  which  he  executed  and  delivered  to  decedent  in 
•  his  lifetime.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  the  full  amount  of  the  note  and 
accrued  interest.  After  overruling  a  motion  for  a  new  trial, 
the  court  entered  judgment  upon  the  verdict  and  the  defend- 
ant prosecuted  this  writ  of  error. 

The  only  question  presented  for  our  consideration  is 
whether  the  court  erred  in  excluding  a  receipt  offered  in 
evidence  by  the  defendant  and  certain  proffered  oral  testi- 
mony in  explanation  thereof.  The  defendant  alleged  and 
sought  to  prove  that  he  had  made  a  partial  payment  of  the 
note.  He  proved  the  signature  of  decedent  to  a  receipt  for 
a  sum  of  money  which  recited  that  it  was  to  apply  on  a 
note  held  by  the  decedent  against  the  defendant.  Ho  then 
called  one  Arthur  Frogg  as  a  witness  and  sought  to  prove 
by  him  that  he  was  present  at  the  time  the  receipt  was 
given,  and  that;  the  money  mentioned  in  the  receipt  was  to 
apply  upon  the  note  sued  upon  in  this  case.  Plaintiff 
objected  to  the  oral  testimony  on  the  ground  that  Frogg 
had  been  the  agent  and  representative  of  the  deceased.  The 
court  sustained  the  objection  and  the  plaintiff  excepted  to 
the  ruling.  The  court  also  sustained  th^  objection  to  the 
introduction  in  evidence  of  the  receipt,  on  the  ground  that 
there  was  no  evidence  in  the  record  tending  to  connect  it 
with  the  note  in  question.  Exception  was  also  duly  saved 
to  this  ruling  of  the  court.  Both  rulings  are  assigned  for 
error.  We  are  of  the  opinion  that  the  court  erred  in  its 
rulings.  If  it  had  been  true  that  Frogg  had  been  the  agent 
or  representative  of  the  deceased  it  would  not  have  incapaci- 
tated  him  as  a  witness  for  defendant   to  prove  the  facts 


Second  District — October  Term,  1902.     161 

Sloan  V.  City  of  Peoria. 

sought  to  be  established.  But  the  alleged  predicate  for  this 
objection,  which  evidently  guided  the  court  in  excluding 
the  oral  testimony  of  Frogg,  is  not  to  be  found  in  the  rec- 
ord. Nowhere  in  the  entire  record  is  there  anv  evidence 
showing  or  tending  to  show  that  Frogg  was  the  agent, 
attorney  or  representative  of  Thomas  Evans  in  his  lifetime. 
Had  the  oral  testimony  thus  erroneously  excluded  been 
admitted,  the  proper  foundation  would  have  been  laid  for 
the  admission  of  the  receipt  in  evidence,  which  would  have 
materially  reduced  the  amount  of  the  verdict  and  judgment. 
For  the  errors  indicated  the  judgment  of  the  trial  court  will 
be  reversed  and  the  cause  remanded. 


John  F.  Sloan  v.  The  City  of  Peoria. 

1.  Salaries— STiaK  Not  be  Increased  or  Diminisfied  During  Term 
of  Office. — Where  an  ordinance  creating  the  office  of  health  commis- 
sioner defined  his  duties  and  fixed  his  compensation,  such  officer  can 
not  receive  extra  compensation  for  services  which  fall  within  those  pre- 
scriDed  as  his  duties.  If  the  performance  of  such  services  is  not  in- 
eluded  in  his  duties  as  health  commissioner,  he  can  not  employ  him- 
self to  perform  them  under  the  autliority  given  by  the  ordinance  to 
provide  suitable  medical  and  other  attendance  for  persons  not  able  to 
pay,  at  the  expense  of  the  city,  as  he  is,  within  the  scope  of  his  au- 
thority, the  agent  of  the  city,  and  can  not  in  his  official  capacity  hire 
himself  as  a  physician  to  render  services  for  his  principal. 

Assumpsit,  for  professional  services.  Appeal  from  the  Circuit  Court 
of  Pet)ria  County;  the  Hon.  Theodore  N.  Greem,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion 
filed  Januar>^  27,  1908. 

Shekn  &  Miller,  attorneys  for  appellant;  Edward  S.  Mo- 
Cabe,  of  counsel. 

Henry  Mansfield,  attorney  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 
Appellant  was  plaintiflf  in  an  action  of  assumpsit  in  the 
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court  below  and  sought  to  recover  for  professional  services 
rendered  by  him  as  a  physician  in  caring  for  small-pox 
patients  which  the  appelleCj  the  City  of  Peoria,  had  taken 
in  charge.  ^  A  special  count  and  the  common  couYits  were 
filed,  and  the  court  sustained  a  demurrer  to  the  special 
count.  Thereupon  appellant  amended  the  special  count 
and  a  demurrer  was  sustained  to  it  as  amended.  Appel- 
lant then  withdrew  the  common  counts  and  abided  by  his 
amended  declaration.  Whereupon  the  court  entered  judg- 
ment in  bar  and  for  costs  against  appellant.  The  question 
is,  does  the  amended  declaration  state  a  cause  of  action. 
We  hold  that  it  does  not. 

The  amended  declaration  alleges  that  appellant  was  a 
licensed  physician  in  Peoria,  Illinois,  in  regular  practice, 
and  was  duly  appointed  by  the  City  of  Peoria,  the  appellee, 
as  health  commissioner  on  June  18,  1901;  that  appellee 
then  had  charge  of,  and  was  assuming  to  care  for,  forty  per- 
sons afflicted  with  a  contagious  disease  called  small-pox; 
that  it  was  the  duty  of  said  city  to  provide  proper  medical 
care  and  attendance  for  said  small-pox  patients,  and  for  all 
other  such  patients  that  said  city  might  for  the  health  and 
sanitary  protection  of  said  city  take  charge  of  or  assume  to 
care  for.  Plaintiff  avers  that  he  performed  all  the  duties 
of  his  said  office,  and  in  addition  thereto,  and  in  pursuance 
*  of  the  custom  of  said  city  to  allow  such  officer  to  furnish 
suitable  medical  attendance  for  such  patients,  by  giving 
them  his  own  personal  medical  services  at  the  usual  and 
customary  charges  by  physicians  for  that  class  of  cases, 
plaintiff  gave  said  patients  suitable  medical  attendance, 
and  said  persons  were  indigent  and  unable  to  pay  for  the 
same,  whereby  the  defendant  became  liable  to  pay  plaintiff 
for  his  said  medical  services,  their  reasonable  value,  in  like 
manner  as  had  been  allowed  his  predecessor  for  like  serv- 
ices; that  the  services  so  performed  by  him  were  no  part 
of  his  duties  as  commissioner  of  health  of  said  city  and  the 
same  had  been  at  all  times  recognized  by  it,  as  they  were  in 
fact  extra  services  to  be  paid  for  by  the  said  city,  as  pro- 
vided in  and  by  an  ordinance  of  said  city;  that  plaintiff 
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was,  on,  to  wit,  the  18th  day  of  June,  1901,  so  appointed 
said  health  commissioner  as  required  by  its  said  ordinance, 
as  successor  to  Doctor  F.  0.  Borscheit,  to  perform  all 
the  duties  previously  performed  by  him  upon  the  same 
termsr  and  compensation  as  he,  the  said  doctor  F.  C.  Bor- 
scheit, had  been  paid;  that  said  Doctor  F.  C.  Borscheit 
up  to  that  time  had  been  paid  a  reasonable  and  usual  price 
for  his  services  in  caring  for  said  small-pox  patients.  And 
on  said  day  plaintiff  entered  upon  the  discharge  of  his  said 
daties  of  office  and  employment'  and  performed  the  same 
until,  to  wit,  August  19,  1901,  when  there  was  due  plaintiff 
for  medical  services  by  him  so  rendered  to  small-pox 
patients,  in  and  under  the  care  of  said  defendant,  the  sum 
of  $400;  the  same  being  the  reasonable  value  of  such  serv- 
ices so  performed  by  plaintiff  for  said  city  in  that  behalf 
outside  of  his  regular  duties  as  health  commissioner  afore- 
said. 

That  a  valid  ordinance  of  said  city  was  in  force  during 
the  time  herein  specified,  which,  among  other  things,  pro- 
vided that  there  is  created  the  office  of  commissioner  of 
health,  who  shall  be  chief  executive  of  said  health  depart- 
ment, and  shall  have  the  management  of  all  matters  and 
things  pertaining  thereto.  He  shall  have  and  exercise  a 
general  supervision  over  the  sanitary  condition  of  the  city. 
He  shall  provide  suitable  medical  and  other  attendance  for 
persons  having  contagious,  infectious  and  pestilential  dis- 
eases under  care  of  said  city,  such  persons  at  the  expense 
of  the  person  infected,  if  able  to  pay  the  same,  and  if  not, 
at  the  expense  of  the  city. 

That  on,  to  wit,  the  day  last  aforesaid,  plaintiff  presented 
his  account  of  his  said  extra  services,  outside  of  the  duties 
of  his  said  office  as  health  commissioner,  aforesaid,  together 
with  his  reasonable  charges  therefor,  to  said  defendant,  in, 
to  wit,  the  sum  of  $400,  and  it,  the  said  defendant,  by  its 
council,  thereupon,  on,  to  wit,  the  third  day  of  September, 
1901,  ratified  and  approved  of  the  performance  aforesaid  by 
plain tiflf  of  said  extra  services,  and  by  a  majority  of  twelve 
to  four,  yea  and  nay  vote  of  the  members  of  said  council, 
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approved  of  said  account,  and  ratified  plaintiff's  said  em- 
ployment, and  ordered  the  said  bill  in  said  amount  to  be 
paid  to  plaintiff,  the  same  being  for  the  care  of,  to  wit,  130 
small-pox  patients  in  said  city  from  June  19  to  August  19, 
1901,  in  the  sum  of  $400.  That  afterward  the  mayor  of 
said  city,  without  right  or  authority  so  to  do,  refused  to 
sign  a  warrant  for  said  bill,  for  said  services,  and  assumed 
the  right  to  veto  said  account  and  said  bill  so  allowed  by 
said  city  council;  that  after  said  August  19,  1901,  plaintiff 
continued  in  the  discharge  of  his  said  duties  as  health  com- 
missioner, and  Employe  of  said  city  in  caring  for  small-pox 
patients  as  aforesaid,  then  and  there  being  taken  charge  of 
and  cared  for  by  said  city;  and  in  the  discharge  of  his  duties 
as  employe  as  aforesaid  in  caring  for  small-pox  patients 
from  August  19th,  to  wit,  the  13th  day  of  September,  1901, 
performed  other  further  services  of  the  reasonable  value  of 
8100,  in  like  manner  as  theretofore,  outside  of  his  official 
duties  aforesaid;  and  thereupon,  on,  to  wit,  the  13th  day  of 
November,  1901,  presented  a  further  account  for  the  sum 
of  $100  to  said  defendant  therefor;  that  to  avoid  litigation 
with  defendant,  and  as  a  compromise  of  his  said  claims  for 
extra  services  aforesaid,  plaintiff  offered  to  accept  in  full  for 
said  claims,  if  paid  at  once,  the  sum  of  $350;  that  thereupon 
said  defendant,  by  its  council,  by  a  yea  and  nay  majority  of 
ten  to  six  of  its  members,  allowed  said  amount  of  $350  to 
plaintiff  for  his  said  services;  but  the  mayor  of  said  city 
again,  without  right  or  authority,  assumed  to  refuse  pay- 
ment of  said  bill  of  account,  for  said  services,  or  to  allow 
payment  thereof,  whereby  there  became  and  was  due 
plaintiff  for  his  said  services,  outside  of  his  duties  as  health 
commissioner,  the  reasonable  value  thereof,  to  wit,  the  sum 
of  $500,  which  said  city  in  consideration  of  said  premises, 
promised  to  pay,  etc. 

The  ordinance  creating  the  office  of  health  commissioner 
defined  his  duties  and  fixed  his  compensation.  Both  the 
constitution  and  the  statute  of  the  state  provide  that  the 
compensation  shall  be  neither  increased  nor  diminished  dur- 
ing his  term.     The  payment  of  the  demand  for  which  this 
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suit  was  brought  would  be  a  virtual  increase  of  such  com- 
pensation in  violation  of  the  constitution  and  statute. 
The  ordinance  provides : 

"  The  commissionei*  of  health  upon  the  consent  of  the 
board  of  health  shall,  when  he  deems  it  advisable,  cause  any 
person  within  the  city  having  any  contagious,  infectious  or 
pestilential  disease,  to  be  removed  to  the  pest-house  hospital 
or  to  some  other  safe  and  proper  place  where  danger  from 
contagion  will  be  avoided,  and  shall  provide  suitable  med- 
ical and  other  attendance  for  such  person  at  the  expense  of 
the  person  infected,  if  able  to  pay  the  same,  and  if  not,  at 
the  expense  of  the  city." 

If  the  services  for  which  extra  compensation  is  here 
sought  fell  within  those  prescribed  as  his  duties  then  the 
fixed  compensation  was  all  he  could  receive  for  the  same. 
If  they  were  not  included  in  his  duties  as  health  commis- 
sioner and  the  patients  were  not  able  to  pay  therefor  then 
the  ordinance  provided  that  he  should  procure  them  at  the 
expense  of  the  city.  This  does  not  mean  that  he  shall  hire 
himself.  He  was  a  public  oflBicer  of  the  city.  He  was, 
within  the  scope  of  his  authority,  the  agent  of  the  city,  lie 
could  not  in  his  official  capacity  hire  himself  as  a  physician 
to  render  services  for  his  principal,  the  city.  He  could  not 
be  the  employe  and  agent  of  the  employer.  He  was  as 
completely  incapacited  to  employ  himself  to  render  the 
alleged  extra  services  as  the  mayor  or  an  alderman  of  the 
city  would  be  to  contract  with  the  city  through  its  council 
to  supply  the  municipality  with  coal,  light,  water  or  any 
other  necessity  or  article  of  merchandise. 

The  relation  of  the  parties  was  such  that  though  the 
services  were  extras  and  were  rendered  by  appellant,  the 
city  did  not  become  liable  to  pay  for  them.  Such  being  the 
case,  the  vote  of  the  city  council  to  pay  the  demand  did  not 
create  a  cause  of  action.  The  mayor  was  not  only  justi- 
fied in  vetoing  such  action  of  the  city  council,  but  it  was 
his  manifest  duty  to  do  so.  Therfe  is  the  further  technical 
objection  to  the  amended  declaration  that  it  contains  no 
averment  of  a  necessary  appropriation  for  the  payment  of 
the  services,  if  a  cause  of  action  otherwise  existed. 


156  Appellate  Courts  of  Illlntois. 

Vol.106.]  Dewey  v.  Merritt. 

The  averment  that  appellant's '  predecessor  was  paid  for 
like  services  is  immaterial.  The  fact  that  such  a  claim  may 
have  been  illegally*  paid,  ^ives  the  appellant  no  right  to  a 
repetition  of  the  wrong  against  the  city.  We  hold  that  the 
amended  declaration  fails  to  state  a  cause  of  action.  The 
demurrer  was  properly  sustained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Charles  P.  Dewey  t.  H.  Clay  Merritt. 

1.  Instructions— r?iat  the  Burden  is  upon  the  Purcfuiser  of  a  Note 
to  Show  that  he  Purchased  in  Good  Faith,— An  instruction  that  the 
burden  of  proof  is  upon  the  purchaser  of  a  note  to  show  that  he  pur- 
cliased  the  note  in  good  faith,  and  that  if  the  jury  find  from  the  evidence 
that  the.  purchase  of  the  note  was  not  made  in  good  faith,  that  is,  that 
the  plaintiff  was  not  honest  in  the  purchase  of  the  note,  they  should 
find  the  issues  for  the  defendant,  is  erroneous.  The  party  who  takes 
commercial  paper  before  due,  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title  and  in  good  faith,  holds  it  by  a  title 
valid  against  the  world,  and  the  burden  of  proof  lies  on  the  person  who 
assails  the  right  claimed  by  the  party  in  possession. 

2.  Bills*  and  Notes— Burden  of  Proving  Alterations, — An  alter- 
ation apparent  upon  the  face  of  a  note  must  be  presumed  prima  facie 
to  have  been  made  after  the  instrument  was  executed,  and  the  burden 
is  upon  the  holder  of  the  note  to  show  the  contrary.  But  where  the 
alteration  is  not  apparent  upon  the  face  of  the  instrument,  the  burden 
of  proof  is  upon  the  defendant  who  sets  up  the  alteration  as  a  defense. 

AssQiupsit,  upon  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Henry  County;  the  Hon.  Frank  D.  Ramsat,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Reversed  and  remanded. 
Opinion  filed  January  27,  1903. 

Allkn  p.  Milleb  and  Blish  &  Lawson,  attorneys  for 
appellant. 

Nels  F.  Anderson  and  Emery  0.  Graves,  attorneys  for 
appellee. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the  court. 
This  suit  was  brought  by  appellant  on  the  following 
promissory  note : 
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"$1,500.00  Kbwaneb,  III.,  Jan.  22nd,  1898. 

One  year  after  date  we  promise  to  pay  to  the  order  of 

ourselves,  fifteen  hundred  dollars  at  my  office,  Kewanee, 

111.,  value  received,  with  seven   (7)  per  'cent  interest  per 

annum. 

L.  Silverman, 
H.  Clay  Mebritt." 

Indorsed, 

"  L.  SlLVEEMAK, 

H.  Clay  Meeritt." 

Appellee,  Merritt,  filed  the  general  issue  and  also  a  sworn 
plea  denying  the  execution  of  the  note. 

On  the  trial  appellee  admitted  that  his  signature  to  the 
note  introduced  in  evidence  and  indorsement  of  the  same 
on  the  back  thereof,  were  both  genuine;  that  he  sigJied  the 
note  with  Silverman  and  left  it  with  him;  that  the  note 
was  signed  in  a  store  room  occupied  by  Silverman,  who  was 
a  tenant  of  appellee,  and  no  one  but  they  two  were  present; 
that  at  the  time  he  executed  the  note  it  was  a  note  for  $100; 
that  where  the  word  "fifteen"  now  appears  before  the 
word  "  hundred,"  the  word  "  one  "  then  appeared.  The 
note  was  sold  by  Silverman,  through  his  attorney,  before 
maturity,  to  appellant,  who  gave  as  consideration  therefor 
a  note  for  $1,000  which  he  hold, payable  "to  ourselves," 
signed  and  indorsed  by  Silverman  and  appellee,  and  a  draft 
for  $4:(X^  the  balance  being  accrued  interest  on  the  old  note 
and  discount  on  the  new  one.  Appellee,  however,  testified 
that  he  "  never  signed  any  thousand  dollar  note  with  '  our- 
selves' on  it"  with  Silverman.  The  jury  found  the  issues 
in  favor  of  appellee  and  there  was  a  judgment  against  the 
plaintifif  below  for  costs,  from  which  he  appealed. 

(1.)  We  are  of  opinion  that  the  verdict  is  not  warranted 
by  the  evidence.  While  the  written  part?  of  the  note 
appear  to  be  in  different  handwritings,  yet  that  fact  does 
not  of  itself  indicate  that  the  note  was  a  forgery  and  is  not 
of  itself  even  a'suspicious  circumstance.  The  note,  which 
has  been  certified  up  to  us  for  our  inspection,  does  not  of 
itself  show  that  any  change  has  been  made  in  it  since  it 
was  signed  by  Merritt.    It  was  admitted   by  counsel  for 
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appellee  upon  the  trial,  that  there  was  no  erasure  and  that 
no  chemicals  or  scrapings  were  used  on  the  note.  Such 
being  the  case  it  is  impossible  to  discover  from  an  inspec- 
tion of  the  note,  how  the  word  "  one,"  if  it  was  ever  there, 
could  have  been  changed  to  the  word  "  fifteen."  It  is  also 
to  be  noted  that  while  appeHee  now  swears  that  the  word 
''  one  "  was  in  the  note  originally,  it  appears  from  the  evi- 
dence that  he  at  one  time  testified  in  reference  to  this  note 
that  the  words  written  in  the  body  of  the  note  were  either 
''  hundred  "  or  "  one  hundred."  If  the  word  "  hundred  " 
was  originally  written  in  the  note  without  anything  before 
it,  it  would  have  been  very  easy  to  have  inserted  the  word 
"  fifteen  "  before  it  and  the  present  condition  of  the  note 
wouU  be  thus  readily  accounted  for;  but  a  change  of  the 
note  from  the  word  "  one  "  to  the  word  "  fifteen  "  has  not 
been  accounted  for,  either  b}"  the  appearance  of  the  note  or 
by  other  evidence. 

(2.)  The  first  instruction  given  for  appellee  told  the  jury 
that  the  burden  of  proof  was  upon  the  plaintiff  (appellant) 
to  show  that  he  purchased  the  note  in  good  faith,  and  that 
if  thex'^  found  from  the  evidence  that  the  purchase  of  the 
note  was  not  made  by  plaintiff  in  good  faith,  that  is,  that 
plaintiff  was  not  honest  in  the  purchase  of  the  note,  they 
should  find  the  issues  for  the  defendant.  There  was  noth- 
ing upon  the  face  of  the  note  nor  from  the  circumstances 
attending  the  transaction  to  excite  appellant's  suspicion 
and  put  him  upon  inquiry.  The  evidence  fails  entirely  to 
show  any  lack  of  good  faith  or  dishonest  purpose  on  his 
part  in  purchasing  the  note.  In  Comstock  v.  Hannah.  76 
111.  530, the  following  proposition  therein  quoted  from  Good- 
man V.  Simonds,  20  How.  343,  is  approved: 

"The  party  who  takes  it  (commercial  paper)  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any 
defect  of  title  and  in  good  faith,  holds  it  by  a  title  valiH 
against  the  world.  Suspicion  of  defect  ,of  title  or  the 
knowledge  of  circumstances  which  would  excite  such  sus- 
picion in  the  mind  of  a  prudent  man,  or  gross  negligence  on 
the  part  of  the  taker  at  the  time  of  the  transfer,  will  not 
defeat  his  title.     That  result  can  only  be  produced  by  bad 
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faith  on  his  part.     The  burden  of  proof  lies  on  the  person 
who  assails  the  right  claimed  by  the  party  in  possession." 

The  same  quotation  is  made  and  approved  in  Bemis  v. 
Horner,  165  111.  347.  The  instruction  was  therefore  erro- 
neous and  should  not  have  been  given. 

(3.)  Appellant  offered  an  instruction  that  the  burden  of 
proving  the  alteration  claimed  by  Merritt  to  have  been 
made  in  the  note  was  upon  him,  and  unless  he  showed  by 
the  greater  weight  of  all  the  evidence  that  the  note  had 
been  altered  in  a  material  part,  they  should  find  for  appel- 
lant. This  instruction  the  court  refused  to  give  and  its 
action  in  so  doing  is  assigned  as  error.  The  question  as  to 
where  the  burden  of  proving  the  alteration  lies  is  a  diffi- 
cult one,  and  the  authorities  are  apparently  conflicting  as  to 
whether  it  is  upon  the  plaintiff  or  defendant. 

The  case  of  Lowman  v.  Aubery,  72  111.  619,  tends  to  sus- 
tain the  claim  of  appellant,  holding,  in  a  case  of  assumpsit 
on  a  promissory  note,  where  there  was  a  sworn  plea  of  non 
est  factum^  that  when  the  signature  is  admitted  and  the 
note  offered,  and  on  inspection  there  is  no  appearance  of 
alteration  to  be  discovered,  the  court  must  admit  the  note 
in  evidence,  leaving  the  defendant  to  prove  an  alteration. 
The  doctrine  laid  down  in  this  case  has  never  been  over- 
roled  by  our  Supreme  Court,  and  is  supported  by  Sturm  v. 
Boker,  150  U.  S.  312;  Odell  v.  Gallup,  62  Iowa,  258;  Ins. 
Co.  V.  Brim,  111  Ind.  281;  Stirrine  v.  Briggs,  31  Mich.  443. 

The  case  of  Conkling  v.  Olmstead,  63  111.  App.  649,  is 
relied  upon  by  appellee  as  recognizing  a  different  rule  from 
that  above  stated.  In  that  case,  however,  it  was  admitted 
that  the  payee  had  made  an  alteration  in  the  note  after  its 
execution  and  delivery.  After  its  maturity  the  note  was 
indorsed  by  the  payee  to  a  third  person  who  knew  that  the 
alteration  had  been  made  before  he  bought  the  note.  There 
was  no  question  raised  on  the  trial  as  to  the  change  but  the 
plaintiff  asserted  affirmatively  the  change  was  made  by  con- 
sent of  the  payor  and  the  defendant  denied  the  charge. 
Under  such  circumstances  the  court  properly  held  that  the 
burden  of    proof,  sustaining   the  instrument  against   the 
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charge  it  had  been  changed,  rested,  upon  the  whole  evi- 
dence, upon  the  plaintiff.  In  the  case  before  us,  however, 
the  note  was  assigned  before  maturity;  it  bore  no  appear- 
ance of  alteration  and  the  defendant  below  asserted  affirma- 
tively that  the  note  bad  been  changed.  Under  these  con- 
ditions the  burden  of  proving  the  alteration  should  be  cast 
upon  the  defendant. 

There  are  cases  in  New  York  and  Massachusetts  which 
seem  to  hold  that  the  burden  of  showing  an  alteration  in  a 
note  is  upon  the  plaintiff,  but  it  is  to  be  noted  that  in  most, 
if  not  all  of  those  cases,  the  imperfections  in  the  note  or 
instrument  were  apparent  upon  the  face  of  the  same. 

We  are  of  opinion  that  the  true  rule  is,  that  an  altera- 
tion apparent  upon  the  face  of  the  note  must  be  presumed, 
prima  facie^  to  haVe  been  made  after  the  instrument  was 
executed,  and  the  burden  is  upon  the  holder  of  the  note  to 
show  the  contrary.  But  where  the  alteration  is  not  appar- 
ent upon  the  face  of  the  instrument,  the  burden  of  proof  is 
.upon  the  defendant,  who  sets  up  the  alteration  as  a  defense. 
3  Randolph  on  Commercial  Paper,  Sec.  1784  and  1785. 
Under  the  circumstances  of  this  case  we  think  this  instruc- 
tion should  have  been  given.  The  judgment  of  the  court 
below  will  therefore  be  reversed  and  ttoe  cause  remanded. 


Momence  Stone  Company  v.  Frank  Tnrrell. 

1.  Release— 0/  a  Claim  for  Personal  Injuries  to  a  Ghtarantee  Comr 
p^n^.^A  release  of  a  claim  for  personal  injuries  p^iven  to  a  guarantee 
and  accident  company,  does  not  discharge  it  from  liability,  where 
there  is  no  evidence  offered  showing  or  tending  to  show  that  the  guar- 
antee company  had  any  connection  with  the  injuries  of  the  plaint- 
iff, nor  that  there  was  any  duty  or  relation  existing  between  plaintiff 
and  this  company;  where  the  guarantee  company  was  not  his  employer, 
and  was  not,  so  far  as  the  record  shows,  interested  as  owner  or  other- 
wise in  the  premises  upon  which  the  appellee  was  injured,  and  owed 
no  duty  of  any  kind  or  character  to  the  plaintiff  which  could  bring  into 
existence  the  relation  of  joint  tort-feasorship. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  John  Small,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion 
filed  January  27,  1903. 

F.  J.  Canty  and  William  J.  Miles,  attorneys  for  appel- 
lant. . 

E.  P.  Habnky,  T.  F.  Donovan  and  T.  W.  Shields,  attor- 
neys for  appellee. 

M-R.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellee  against  appellant  for  dam- 
ages caused  by  the  overturning  or  derailing  of  a  stone  car. 
in  appellant's  quarries  at  Momence,  Illinois.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$1,200.  Two  reasons  are  urged  for  the  reversal  of  the 
judgment :  first,  the  evidence  does  not  warrant  a  recovery; 
second,  the  refusal  to  give  appellant's  fourteenth  instruc-* 
tion. 

Appellant  in  the  operation  of  its  plant  had  and  used  a 
short  line  of  railroad  track  for  the  purpose  of  carrying 
stone  from  the  quarry  to  the  crusher.  It  used  small  cars 
upon  this  track.  They  were  moved  a  part  of  the  distance 
by  gravity,  and  the  residue  of  the  way  by  the  use  of  a 
cable.  The  accident  was  occasioned  by  causing  the  rails 
at  a  given  plaqe  to  be  laid  so  close  together  that  when  a 
car  was  started  over  the  track  it  was  forced  therefrom  and 
tipped  over,  causing  the  injury  to  appellee.  George  E. 
Beale  was  the  superintendent  of  appellant  in  charge  of  the 
construction,  repair  and  operatio^i  of  the  tracks  and  cars. 
It  was  by  his  order  that  appellee  was  working  at  the  place 
of  the  accident.  The  jury  was  justified  in  believing  that 
appellee  did  not  know  of  the  defect  in  the  tracks.  The 
evidence  warranted  the  finding  of  the  jury.  The  damages 
are  not  excessive. 

The  appellant  oflFered  and  the  court  admitted  in  evidence 
the  following  paper,  admitted  to  be  signed  by  the  appellee : 

*^  Received  of  London  Guarantee  &  Accident  Co.,  Ltd., 
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the  sum  of  twenty-five  and  00-100  dollars  ($25.00)  in  full 
payment  and  satisfaction  of  all  claims,  demands,  damages, 
and  causes  of  action^  I,  Frank  Turrell,  have  or  may  have 
against  the  said  London  Guarantee  &  Accident  Co.,  Ltd.,  in 
respect  of  all  injuries  or  injurious  results,  direct  or  indirect, 
arising  or  to  arise  from  or  by  reason  of  a  certain  accident 
or  injury  sustained  by  me  on  or  about  the  sixteenth  day  of 
December,  1899,  at  Momence,  111.,  on  the  premises  of  the 
Momence  Stone  Co.,  while  in  the  employ  of  said  Momence 
Stone  Co.,  I  hereby  forever  releasing  the  said  London 
Guarantee  &  Accident  Co.,  Ltd.,  thereirom. 

Witness  my  hand  and  seal  at  Momence,  111.,  this  twenty- 
second  day  of  January,  1900. 

[Seal.]  Frank  Tubbkll. 

Witnesses: 

Jas.  Loziebe, 

K.  Pitman." 

The  paper  runs  to  the  London  Guarantee  &  Accident 
Company.  There  was  no  evidence  offered  showing  or 
tending  to  show  that  the  Guaramtee  Company  had  any 
connection  with  the  injuries  of  the  appellee.  'Ko  duty  or 
relation  existed  between  appellee  and  this  company.  The 
Guarantee  Company  was  not  his  employer,  nor  was  it,  so 
far  as  this  record  discloses,  interested  as  owners  or  other- 
wise in  the  premises  upon  which  appellee  was  injured.  It 
owed  no  duty  of  any  kind  or  character  to  the  appellee 
whioh  could  bring  into  existence  the  relation  of  joint  tort- 
feasorship. 

Under  these  circumstances  a  release  to  the  Guarantee 
Company  would  not  discharge  the  appellant  from  liability. 
But  the  court  admitted  oral  testimony  by  both  parties 
as  to  what  occurred  at  the  time  the  paper  was  signed.. 
The  testimony  in  that  connection  offered  by  appellant, 
tended  to  show  that  its  representatives  paid  appellee 
$25,  and  explained  to  him  that  it  was  for  a  release  of 
dama<2res,  that  the  release  was  to  the  appellant,  and  that 
appellee  accepted  the  money  with  that  understanding. 
The  testimony  of  appellee  was  that  he  was  unable  to  read 
or  write;  that  the  alleged  representatives  of  the  company 
gave  him  the  money  and  informed  him  that  it  was  a  con- 
tribution from  his  fellow-employes  in  the  quarry,  and  that 
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it  would  be  necessary  for  him  to  sign  a  receipt  for  it, 
to  enable  them  to  show  the  men  who  donated  it  that  it 
had  been  delivered  to  him.  He  further  testified  that  the 
subject  of  a  settlement  or  release  was  not.  mentioned,  that 
the  paper  was  not  read  to  him,  and  that  he  did  not  know 
its  contents  until  produced  in  court. 

On  this  state  of  proof  appellant  offered  and  the  court 
refused  the  following  instruction: 

"  The  court  instructs  the  jury  that  one  of  the  defenses 
offered  by  the  defendant  in  this  case  is,  that  the  injuries 
charged  by  the  plaintiff  in  his  declaration  to  have  been 
received  by  him,  were  fully  released  and  discharged  by  him. 
If  you  find  from  the  evidence  that  the  release  m  question 
was  his  act  and  deed,  then  it  is  unnecessary  for  you  to 
consider  or  determine  to  what  extent  he  was  injured,  or 
what  amounts  of  money,  if  any,  he  expended,  or  what  time, 
if  any,  he  lost,  or  what  pain  or  suffering,  if  any,  he  endured. 
Nor  is  it  proper  for  you  to  determine  whether  the  amount 
paid  him  as  a  consideration  for  the  execution  of  said  release 
was  a' sufficient  amount.  If  you  believe  from  the  evidence 
that  the  release  in  question  was  executed  by  the  plaintiff 
while  he  was  in  the  possession  of  his  ordinary  mental 
faculties  and  with  a  full  understanding  of  what  he  was 
doing  and  without  any  fraud  on  the  part  of  the  defendant 
or  those  acting  for  it  in  such  transaction,  then  all  the  above 
causes  of  action  will  be  discharged  by  said  release." 

We  are  of  opinion  the  instruction  was  properly  refused. 
It  will  be  borne  in  mind  that  the  instrument  in  terms  was 
a  release  to  the  Guarantee  Company,  and  a  release  to  that 
company  did  not  discharge  the  appellant  of  liability.  But 
considering  the  alleged  release  in  the  light  of  all  the  cir- 
cumstances attending  the  signing  of  the  same  by  the 
appellee,  it  must  be  conceded  that  there  was  a  sharp  con- 
flict in  the  evidence  as  to  whether  those  who  obtained  the 
signature  were  acting  for  the  appellant.  Appellee  testified 
that  they  stated  that  they  were  acting  for  his  fellow-work- 
men in  biaking  a  contribution  to  him.  The  instruction 
assumes  that  they  were  acting  for  the  appellant.  The 
court  therefore  properly  refused  the  instruction. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Chicago  Great  Western  By.  Co.  t.  H.  D.  Boot,  Adm'r. 

1.  DAMAQES—When  $5,000  is  Not  £!a;ceMtve.— Decedent  was  at  the 
time  of  her  death  twelve  years  of  age;  she  was  the  only  child,  in  good 
health,  was  attending  school,  and  as  a  student  was  a  year  or  two  more 
advanced  in  her  studies  than  her  age  would  warrant;  she  was  making 
very  rapid  progress  in  her  music  lessons;  was  useful  with  her  needle, 
helped  her  mother  to  do  the  housework,  and  was  industrious,  obedient 
and  of  a  happy  disposition.  Heldj  that  a  judgment  for  $5,000  damages 
is  not  excessive. 

Trespass  on  the  Case,  for  death  by  negligent^act  Appeal  from  the 
Circuit  Court  of  DeKalb  County;  the  Hon.  Charles  A.  Bishop,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  January  27,  1003. 

J.  B.  Stephens,  attorney  for  appellant.. 

D.  J.  Cabnes,  G.  W.  Dunton  and  John  Faissler,  attor- 
neys for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court 
This  was  an  action  on  the  case  by  appellee,  H.  D.  Root, 
as  administrator  of  the  estate  of  Rose  M.  Root,  deceased, 
for  the  benefit  of  the  next  of  kin,  to  recover  damages  for 
her  death  caused  by  the  alleged  negligence  of  appellant. 
The  damages  were  laid  in  the  declaration  at  the  sum  of 
$5,000.  Appellee  filed  a  plea  confessing,  in  effect,  the  cause 
of  action  and  making  a  tender  of  $2,500.  Upon  the  trial 
the  jury  found  appellant  guilty  and  assessed  appellee's 
damages  at  $2,600,  in  excess  of  the  tender  of  $2,500,  mat- 
ing fhe  amount  $5,000  in  all.  A  motion  for  a  new  trial 
was  overruled  and  judgment  entered  in  accordance  with 
the  verdict.  It  appeared  from  the  pleadings  and  from 
the  admissions  of  appellant  that  decedent  was  killed  in  a 
collision  on  appellant's  railway.  There  was  no  evidence 
produced  on  the  trial  except  that  introduced  by  appellee. 
From  that  evidence  it  appeared  that  the  decedent  was  at 
the  time  of  her  death  twelve  years  of  age;  that  she  was  the 
only  child  of  H.  D.  Root  and  his  wife,  Sarah  M.  Root,  who 
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were  then  thirty-six  and  thirty-seven  years  of  age  respect- 
ively; that  the  child,  at  the  time  she  received  the  injury 
resulting  in  her  death,  was  in  good  health,  was  attend- 
ing school,  and  as  a  student  was  considered  above  the 
average,  her  teacher  testifying  that  she  was  a  year  or 
two  more  advanced  in  her  studies  than  her  age  would 
warrant;  that  she  was  making  very  rapid  progress  in 
her  music  lessons;  that  she  was  useful  with  her  needle 
and  helped  her  mother  to  do  the  housework;  that  she  was 
industrious,  obedient  and  of  a  happy  disposition.  Ko  ques- 
tion is  made  as  to  any  ruling  on  the  evidence  or  the 
instructions,  the  sole  contention  of  appellant  being  that 
the  allowance  of  $5,000  for  the  pecuniary  injuries  which 
the  parents  suffered  by  the  death  of  their  twelve-year-old 
daughter  was  so  grossly  excessive  as  to  'indicate  that 
it  could  only  have  been  the  result  of  passion  or  prejudice 
on  the  part  of  the  jury.  Under  the  law  of  this  state  the 
jury  were  only  permitted  to  give  such  damages  as  they* 
should  deem  from  the  evidence  to  be  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries  resulting 
from  the  death  of  the  child,  to  appellee  and  his  wife.  The 
amount  of  such  damages  is  necessarily  largel}^  a  matter  of 
conjecture  and  can  not  be  accurately  determined.  The 
services  which  the  child  might  be  able  to  render  her 
parents  could  not  possibly  be  known  and  depended  on 
many  circumstances,  such  as  the  continued  life  of  the 
parties,  their  condition  as  to  health,  and  many  other  cir- 
cumstances which  could  not  be  foreseen.  No  positive  rule 
by  which  damages  can  be  estimated  in  a  case  like  this  can 
be  laid  down,  and  the  courts  have  differed  greatly  upon 
the  subject.  The  amount  must  necessarily  be  largely  left 
to  the  judgment  of  the  jury  and  such  .is  the  evident  inten 
tion  of  the  statute.    Eev.  Stat.,  Chap.  70,  Sec.  2. 

In  the  case  of  City  of  Chicago  v.  Keefe,  114  111.  222, 
where  a  suit  was  brought  to  recover  against  the  city  for 
the  death  of  a  boy  ten  and  one-half  years  old,  caused  by 
injuries  resulting  from  the  negligence  of  the  city  in  fail- 
ing to  keep  one  of  its  sidewalks  in  repiair,  it  was  said  as  to 
the  question  of    pecuniary   damages,  under  the  statute, 
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resulting  to  the  next  of  kin,  "  The  question  is  in  its  nature 
incapable  of  exact  determination,  and  the  jury  should 
therefore  calculate  the  damages  in  reference  to  a  reasonable 
expectation  of  benefit,  as  of  right,  or  otherwise,  from  the 
continuance  of  the  life.  Parents,  and  even  brothers  and 
sisters,  might  reasonably  expect  in  many  ways  to  derive 
pecuniary  benefit  from  the  continued  life  of  the  intestate, 
as  of  grace  and  favor,  if  not  of  right,  at  any  age  of  life, 
and  our  statute  imposes  the  duty  of  support  in  the  event  of 
their  becoming  paupers,  of  the  parent  by  the  child,  and  of 
one  brother  or  sister  by  another  brother  or  sister." 

In  the  case  of  Cicero  &  Proviso  St.  Ky.  Co.  v.  Boyd,  95 
111.  App.  510,  a  judgment  for  $5,000  for  damages  resulting 
from  the  death  of  a  boy  seven  years  and  nine  months  old 
who  had  been  run  over  by  an  electric  car,  was  sustained. 
In  the  course  of  the  opinion  of  the  court  it  was  said : 

"  It  is  also  said  that  the  judgment  is  excessive,  but  we 
are  unable  to  say  this  is  so.  Numerous  cases  are  cited  on 
this  point,  both  by  appellant  and  appellee,  none  of  which 
are,  however,  controlling,  because  of  the  difference  in  their 
facts  and .  circumstances  from  the  case  at  bar.  No  com- 
plaint is  made  that  the  trial  was  other  than  fair,  or  that 
the  jury  was  influenced  by  any  improper  motives,  and 
we  therefore  think,  in  view  of  the  statute  which,  in  the 
first  instance,  at  least,  commits  to  the  jury  the  question  of 
what  is  a  just  and  fair  compensation  in  cases  of  this  nature, 
we  should  not  interfere  with  the  judgment  because  of  its 
amount.  This  child  was  attending,  school  at  the  time;  was 
in  good  health  and  very  bright.  In  the  nature  of  things, 
the  pecuniary  damages  could  not  be  proven  by  direct  evi- 
dence. What  they  would  be  must  be  largely  a  matter  of 
conjecture." 

In  this  case  there  is  no  charge  that  the  jury  was  sub- 
jected to  any  improper  influences,  and  we  are  unable  to  say, 
under  all  the  circumstances,  that  the  verdict  is  so  excessive 
as  to  warrant  the  belief  that  it  was  the  result  of  passion  or 
prejudice.  Such  being  the  case,  the  verdict  of  the  jury 
should  not  be  disturbed.  C,  B.  &  Q.  R.  R.  Co.  v.  Van  Pat- 
ten, ()4  III.  510;  C.  &  A.  R.  R.  Co.  v.  Pearson,  82  111.  App. 
605;  Economy  L.  &  P.  Co.  v.  Stephen,  87  111.  App.  220. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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Henrietta^  Shoup  y.  Abraham  Shoup. 

1.  Divorce— Evidence  Admiaaible  under  J5t7Z.— Where  a  bill  for  a 
divorce  alleges  that  for  the  last  six  years  prior  to  the  separation  defend- 
ant had  been  guilty  of  acts  of  extreme  and  repeated  cruelty  toward 
complainant,  and  specifies  the  nature  of  such  cruelty,  and  further 
alleges  that  "  for  years  they  have  tried  to  drive  him  from  said  farm  by 
a  systematical  course  of  insult  and  injury,  and  on,  to  wit,  the  1st  day  of 
June  actually  drove  him  by  force  from  said  farm,*'  charges  of  cruelty 
in  which  a  divorce  is  sought  are  limited  to  the  last  six  years  before  the 
separation. 

2.  Same— WTiere  Husband  and  Wife  Have  Committed  Reciprocal 
Excesaea  and  Outrages, — Courts  will  not  interfere  by  divorce  when  the 
husband  and  wife  have  committed  reciprocal  excesses  and  outrages. 

Divorce,—Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Theodore  N.  Green,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.  Reversed  and  remanded.  Opinion  filed  January 
27.  1903. 

Jesse  ElacE|  Jit.,  and  James  A.  Cameron,  attorneys  for 
appellant. 

QuiNN  &  QuiNN,  attorneys  for  appellee. 

Mr.  Justice  Dibeli.  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  brought  by  Abraham  Shoup 
against  Henrietta  Shoup,  his  wife,  to  obtain  a  divorce  on 
the  ground  of  extreme  and  repeated  cruelty.  The  answer 
denied  the  charges.  There  was  a  jury  trial  and  a  verdict 
finding  defendant  guilty.  She  interposed  a  motion  for  a 
new  trial,  which  was  denied.  A  decree  of  divorce  was 
entered,  reserving  the  property  rights  for  future  determi- 
nation. This  is  an  appeal  by  defendant  from  the  decree  of 
divorce. 

The  parties  were  married  in  1868,  and  complainant 
finally  left  his  wife  about  May  23,  1901.  .Defendant 
claims  the  charges  of  cruelty  in  the  bill  were  confined  to 
the  last  six  years  preceding  the  separation,  and  that  the 
court  erred  in  admitting  proof  tending  to  show  cruelty 
long    prior    to    that  period.    .The    bill   alleged  that    for 
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the  last  six  years  prior  to  the  separation  defendant  had 
been  guilty  of  acts  of  extreme  and  repeated  cruelty  toward 
complainant,  and,  specifying  the  nature  of  such  cruelty, 
averred  she  had  frequently  struck,  pushed,  kicked, 
scratched,  and  pinched  complainant,  and  pulled  his  whis- 
kers, without  just  cause.  Proceeding  to  particulars,  the 
bill  set  out  certain  acts  done  on  or  about  April  1,  1901,  and 
other  acts  during  the  month  of  May,  1901;  and  that  dur- 
ing the  last  five  years  defendant  and  their  son  had  con- 
spired together  to  harass,  anno}^  and  injure  complainant 
and  prevent  him  from  living  on  the  farm  where  he  and  his 
family  resided;  and  that  defendant  had  frequently  stated 
that  when  complainant  had  paid  the  debts  she  proposed  to 
drive  him  away  from  the  farm.  The  bill  then  repeated 
that  during  the  last  six  years  defendant  had  frequently 
beaten,  abused,  struck,  kicked  and  assaulted  complainant 
without  just  cause,  and  that  during  the  last  three  years 
she  had  refused  to  occupy  his  bed  or  cohabit  with  him, 
without  any  good  reason.  The  bill  then  devoted  consider- 
able space  to  the  property  interests  of  the  parties,  defend- 
ant having  owned  the  farm  and  complainant  alleging  he 
had  put  in  a  lifetime  of  labor  upon  it,  improving  it  and 
increasing  its  value,  and  that  a  large  number  of  stock  and 
farm  implements  on  the  farm  belonged  to  him.  In  that 
connection  complainant  averred  that  defendant  and  her 
son  are  in  possession  of  the  farm  and  personal  property 
and  are  conspiring  together  to  deprive  complainant  of  the 
labor  and  earnings  of  a  lifetime;  and  that  " for  years  they 
have  tried  to  drive  him  from  said  farm  by  a  systematical 
course  of  insult  and  injury,  and  on,  to  wit,  the  1st  day  of 
June  actually  drove  him  by  force  from  said  farm;"  and 
that  in  equity  he  ought  to  have  certain  items  made  a 
charge  against  the  land.  Appellee  argues  the  words  just 
quoted  justified  him  in  giving  in  evidence  to  the  jury  acts 
of  cruelty  preceding  the  six  years.  We  are  of  opinion  the 
words  quoted  were  only  alleged  in  support  of  the  prayer 
for  equitable  relief  in  relation  to  the  property;  and  that 
the  charges  of  cruelty  on,  which  a  divorce  is  sought   are 
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plainly  limited  by  the  bill  to  the  last  six  years  before  the 
separation.  The  court  did  not  submit  the  property  rights 
to  the  jury,  and  defendant  was  not  called  upon  by  the  bill 
to  defend  against  the  charge  of  cruelty  back  of  the  six 
years.  Proof  was*  introduced  of  several  alleged  acts  of 
cruelty  long  prior  to  that  time.  But  defendant  made  no  . 
objection  on  that  ground  sufficient  to  enable  her  to  avail 
of  the  improper  admission  of  that  proof.  Complainant 
was  asked  to  state  the  first  difficulty  he  and  his  wife  had. 
This  question  was  objected  to  as  immaterial  and  incompe- 
tent under  the  pleading,  and  being  too  remote.  The  objec- 
tion was  overruled  and  defendant  excepted.  The  ruling 
was  not  improper,  as  it  did  not  then  appear  the  incident 
called  for  occurred  more  than  six  years  before  the  separa- 
tion. When  it  afterward  appeared  this  related  to  events 
of  fifteen  or  sixteen  years  before,  no  motion  was  made  to 
exclude  the  testimony,  nor  does  any  further  sufficient  ob- 
jection appear  to  have  been  made  to  the  proofs  as  to  other 
events  which  happened  more  than  six  years  before  the 
separation. 

But  the  court,  in  numerous  instructions  given  at  the 
request  of  complainant,  told  the  jury  the  only  question  for 
them  to  try  was  whether  defendant  since  her  marriage  had 
been  guilty  of  extreme  and  repeated  cruelty,  and  if  they 
found  she  had  they  should  return  a  verdict  of  guilty.  In 
several  of  these  instructions  the  words  "  as  charged  in  the 
bill,"  or  "  as  charged  "  were  also  inserted.  But  these  lim- 
itations would  not  be  likely  to  be  understood  by  the  jury 
as  a  direction  to  reject  the  proof  already  admitted  of  acts 
of  cruelty  more  than  six  years  before  the  separation.  Some 
of  the  instructions  contained  no  such  qualification.  One 
was  as  follows : 

'*  If  the  jury  believe  from  the  greater  weight  of  the  evi- 
dence that  the  defendant  since  her  marriac^e  to  the  com- 
plainant and  while  in  anger,  and  without  any  reasonable 
cause  for  so  doing,  has  used  two  or  more  acts  of  physical 
violence  toward  the  complainant,  as  explained  in  these 
instructions,  the  jury  should  find  her  guilty  of  extreme  and 
repeated  cruelty."^' 
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Another  said : 

"  If  the  jury  believe  from  the  o;reater  weight  of  the  evi- 
dence that  defendant  on  two  or  more  occasions  has  since  said 
marriage,  without  any  reasonable  cause  for  sodoin^,  and  in 
anger,  struck  the  coraphiinant  and  puligd  his  whiskers  in 
such  manner  as  to  cause  him  bodily  pain  and  suffering,  then 
in  that  case  defendant  would  be  guilty  of  extreme  and 
repeated  cruelty." 

Other  instructions  stated  the  same  rule,  without  rqstrict- 
ing  the  inquiry  to  the  dates  named  in  the  bill.  The  instruc- 
tions therefore  permitted  the  jury  to  find  defendant  guilty 
upon  the  proof  of  acts  committed  long  before  the  time 
specified  in  the  bill.  It  is  a  fundamental  rule  in  equity  that 
a  decree  can  not  give  relief  which  facts  disclosed  by  the 
proof  would  warrant,  where  there  are  no  averments  in  the 
bill  to  which  the  evidence  can  apply.  (Dorn  v.  Gender,  171 
111.  362.)  These  instructions  were  therefore  erroneous, 
even  if  defendant  did  not  make  proper  objections  to  the 
proof.  We  can  not  know  but  the  jury  based  its  verdict  upon 
the  proof  of  transactions  prior  in  date  to  the  last  six  years 
that  these  parties  lived  together. 

The  answer  not  only  denied  the  charges  of  cruelty  con- 
tained in  the  bill,  but  also  averred  that  complainant  had 
been  guilty  of  acts  of  extreme  and  repeated  cruelty  toward 
defendant;  that  he  had  frequently  beaten,  abused,  struck, 
kicked,  pushed  and  assaulted  defendant  without  any  just 
or  reasonable  cause;  and  it  set  out  two  specific  acts  of  vio- 
lence by  complainant  toward  defendant,  alleged  to  have 
been  committed  in  August  and  September,  1900.  There 
was  proof  in  support  of  these  allegations.  Divorce  is  a 
remedy  provided  for  an  innocent  party.  When  each  party 
has  committed  that  which  is  a  legal  ground  for  a  divorce, 
and  the  causes  are  of  the  same  statutory  character,  neither 
can  obtain  a  divorce  from  the  other.  Courts  will  not  inter- 
fere by  divorce  when  husband  and  wife  have  committed 
reciprocal  excesses  and  outrages.    Duberstein  v.  Duberstein, 

171  111.  133;  Lenning  v.  Lenning,  176  111.  180. 

The  instructions  given  at  the  request  of  complainant 
ignored  the  defense  thus  pleade(J  and  supported  by  proof. 
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They  repeatedly  told  the  jury  that  if  defendant  had  been 
guilty  of  two  or  more  acts  of  extreme  and  repeated  cruelty 
to  complainant  they  should  find  her  guilty.  Under  these 
instructions  the  jury  would  have  been  required  to  find 
against  defendant  if  she  had  twice  been  guilty  of  extreme 
and  repeated  cruelty  to  her  husband,  even  though  the  proof 
showed  he  had  often  been  much  more  cruel  to  her.  These 
instructions  should  have  been  subject  to  some  qualification, 
such  as  "  unless  the  jury  find  it  is  proved  by  a  preponder- 
ance of  the  evidence  that  complainant  also  was  guilty  of 
extreme  and  repeated  cruelty  to  defendant  as  charged  in 
the  answer."  Defendant  is  incorrect  in  her  position  that 
the  instructions  should  have  required  defendant's  guilt  to 
be  established  by  a  clear  preponderance  of  the  evidence. 
A  preponderance  only,  is  required  (Lenning  v.  Lennmg, 
sup7*a\  and  in  that  respect  the  instructions  given  were 
correct. 

If  we  disregard  the  "shears"  incident  occurring  fifteen 
or  sixteen  years  ago  as  not  included  in  the  bill,  and  the 
"black  eye"  as  having  been  provoked  by  complainant  by  a 
very  indecent  remark  to  his  wife  charging  her  with  adul- 
tery with  her  physician  (for  which  remark  there  was  no 
warrant  in  the  evidence),  the  other  proof  tends  to  the  con- 
clusion that  these  parties  inflicted  about  an  equal  amount 
of  injury  and  suflfering  upon  each  other;  that  these  injuries 
were  not  very  severe  and  many  of  the  occurrences  were 
really  trivial;  that  their  feelings  were  more  hurt  than  their 
bodies,  and  that  they  have  had  numerous  and  painful 
quarrels  in  which  each  has  been  angry  and  has  used  to  the 
other  much  profane  and  vile  languagia.  Much  evidence  was 
introduced  on  each  side.^  It  produces  in  our  minds  serious 
question  whether  any  divorce  ought  to  be  granted.  Wq 
are  of  opinion  the  merits  ought  to  be  tried  again. 

The  decree  is  reversed  and  the  cause  remanded. 
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Mary  E.  Hclntosh  et  ah  y.  Sylvia  H.  Ransom  et  al. 

1.  Principal  and  Aqe:st— Payment  of  Note  to  Agent  Before  Matu- 
rity,— In  the  caae  of  a  general  financial  agent,  or  where  the  course  or 
habit  of  dealing  between  the  parties  is  such  as  to  extend  the  ordinary 
authority  of  the  agent,  a  valid  payment  may  be  made  to  the  latter  even 
before  the  maturity  of  a  note. 

2.  Sk^iL— Authority  of  Agent  to  Receive  Payment  of  Debt  Before 
Maturity.— A\t\\ongh  authority  to  an  agent  to  receive  payment  of  a 
debt  is  not  of  itself  authority  to  receive  it  before  maturity,  yet  such 
authority  may  be  Implied  from  a  known  usage  of  trade  or  course  of 
dealing  in  the  particular  employment,  or  from  a  prior  course  of  dealmg 
between  the  principal  and  agent 

Bill  for  Cancellation  of  a  Note.— Appeal  from  the  Circuit  Court  of 
"Winnebago  County;  the  Hon.  Charles  E.  Fuller,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion 
filed  ,fanuary  27,  1903. 

R.  G.  MoEvoY,  attorney  for  appellants. 
R.  K.  Welsh,  attorney  for  appellees. 

Mb.  Pbesidino  Justice  Beown  delivered  the  opinion  of  the 
court. 

April  20,  1891,  Sylvia  M.  Ransom  and  W.  L.  Ransom 
executed  three  promissory  notes  of  that  date,  one  for 
the  principal  sum  of  $500  payable  to  the  order  of  James  S. 
Reid,  another  for  the  principal  sum  of  $2,050,  payable  to 
the  order  of  Charles  R.  Potter,  and  the  third,  the  one  in 
controversy,  for  $.1,000,  payable  to  the  order  of  M.  S.  Par- 
mele.  All  of  the  notes  were  payable  five  years  after  date 
with  interest  at  the  rate  of  seven  per  cent,  and  were  secured 
by  a  certain  trust  deed,  executed  to  the  appellant  William 
Knapp.  The  first  two  notes  have  been  paid.  At  the  April 
term,  1897,  of  the  Winnebago  county  Circuit  Court,  Sylvia  M. 
Ransom  filed  her  bill  to  cancel  the  $1,000  note  and  trust 
deed  aforesaid,  alleging  that  the  note  had  been  paid.  Ap- 
pellants answered  denying  the  right  to  cancel  the  note  and 
trust  deed  and  filed  a  cross-bill  to  foreclose  the  trust  deed 
for  non-payment  of  the  note. 
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The  court  found  the  note  was  paid  and  entered  a  decree 
for  the  complainant  in  the  original  bill  and  dismissed  the 
cross-bill  for  want  of  equity. 

Prior  to  its  maturity,  the  note  in  question  was  sold  and 
indorsed  by  Parmele  to  Mary  E.  Mcintosh,  who  has  been 
the  owner  thereof  ever  since.  It  is  claimed  by  appellee 
that  payment  of  the  note  was  made  by  Sylvia  M.  Hansom 
to  Parmele,  and  that  he  was  at  the  time  of  such  payment 
the  agent  of  appellant  Mary  E.  Aiclntosh,  to  receive  the 
same.  Appellant  claims  that  Parmele  was  not  authorized 
to  receive  any  of  the  payments  alleged  to  have  been  made 
on  the  note,  and  that  an  alleged  payment  of  $500,  if  made 
by  Sylvia  M.  Ransom,  was  before  the  maturity  of  the  note, 
and  made  at  her  peril,  and  can  not  be  charged  against 
appellant  Mcintosh  even  if  Parmele  was  then  her  agent. 
Appellant  also  denies  that  other  alleged  payments  were 
made. 

The  case  was  here  once  before,  on  appeal  by  the  same 
appellant,  and  was  reversed  and  remanded.  The  opinion 
was  reported  in  74  111.  App.  374. 

Upon  the  last  trial  considerable  additional  evidence  was 
introduced  in  favor  of  appellees,  and  we  are  of  opinion 
that  the  finding  of  the  chancellor  was  justified  upon  the 
evidence  presented  by  the  present  record.  It  appears  from 
the  testimony  of  Parmele,  which  is  corroborated  by  his 
books  and  by  the  testimony  of  clerks  in  his  office,  and  also 
the  admissions  of  Mrs.  Mcintosh  herself,  that  Parmele  was 
the  agent  of  the  latter  in  loaning  her  money  from  time  to 
time  and  in  conducting  her  financial  aflfairs  generally.  The 
evidence  shows  that  $500  was  paid  on  this  note  before 
maturity,  and  that  the  balance  was  paid  in  May,  1896,  out 
of  funds  arising  from  a  sale  of  a  portion  of  the  mortgaged 
prennises.  Parmele  testifies  that  Mrs.  Mcintosh  knew  the 
money  was  collected  and  asked  him  to  reloan  it,  and  that 
she  authorized  him  to  collect  the  portion  of  the  money 
paid  before  it  became  due,  because  the  security  was  scant 
and  she  wished  to  decrease  the  loan  for  that  reason.  She 
also  said  in  answer  to  a  question  whether  she  expected  him 
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to  collect  the  principal  for  her,  "Yes,  he  said  he  would  do 
it  when  he  was  getting  the  rent." 

In  the  case  of  a  general  financial  afl:ent,  or  where  the 
^course  or  habit  of  dealing  between  the  parties  is  such  as  to 
extend  the  ordinary  authority  of  the  agent,  a  valid  payment 
may  be  made  to  the  latter  even  before  the  maturity  of  a 
note  (Williams  v.  Pelley,  96  111.  App.  346);  and  in  Noble  v. 
Nugent,  89  111.  522,  it  was  held  that  "payments  made  to 
an  agent  are  good  and  obligatory  upon  the  principal  in  all 
cases  where  the  agent  is  authorized  to  receive  payment, 
either  by  express  authority,  or  by  that  resulting  from  the 
usage  of  trade,  or  from  the  particular  dealings  between  the 
parties;"  and  in  Thornton  v.  Lawther,  169  111.  228,  it  was 
said:  "Though  authority  to  an  agent  to  receive  payment  of 
a  debt  is  not  of  itself  authority  to  receive  it  before  matu- 
rity, yet  such  authority  may  be  implied  from  a  known 
usage  of  trade  or  course  of  dealing  in  the  particular  employ- 
ment, or  from  a  prior  course  of  dealing  between  the  prin- 
cipal and  agent." 

Appellee  reposed  confidence  in  Parmele  and  her  loss  was 
occasioned  thereby. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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The  Chicago  &  Alton  R.  B.  Go.  v.  Dennis  Wise. 

1.  Railroads— Open  Oate  ia  Notice  of  a  Clear  TVocfc. —An  open 
crate  is  notice  of  a  clear  track  and  that  it  is  safe  to  cross  without  taking 
the  precautions  usually  required  to  discover  approaching  trains,  and 
negligence  is  not  imputed  to  one  who  acts  upon  that  assurance. 

2.  Master  and  Qervjlvt— Injury  the  Result  of  Negligence  of  Master 
and  FellotO'Servant'^Contributory  Negligence.^Where  the  negligence 
of  the  master  is  combined  with  the  negligence  of  a  fellow-servant  in 
producing  the  injury  and  the  negligence  of  neither  is  alone  the  efficient 
cause,  both  the  master  and  the  fellow-servant  are  liable  and  the  injure<l 
servant  maQr  maintain  his  action  against  either  or  both  together. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  John  Small,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  Janu- 
ary 27,  1908. 
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C.  W.  Brown,  attorney  for  appellant. 

J.  W.  D'Aroy,  attorney  for  appellee;  C.  B.  Garnsey,  of 
counsel. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

Jackson  street,  in  the  city  of  Joliet,  runs  east  and  west 
and  is  crossed  at  about  right  angles  by  the  tracks  of  four 
railroad  companies.  On  the  east  is  the  track  of  the  Elgin, 
Joliet  &  Eastern,  then  in  order  on  the  west  come  three 
tracks  of  the  Lake  Shore,  five  tracks  of  the  Chicago  & 
Alton,  and  then  five  tracks  of  the  Chicago,  Santa  Fe 
&  California.  At  the  time  of  the  occurrence  upon  which 
this  action  is  based,  there  was  an  existing  ordinance  of  the 
city  providing  that  every  railroad  corporation  or  other 
corporation,  operating  or  using,  by  steam  power,  any  rail- 
road track  within  the  limits  of  said  city,  should  erect, 
maintain  and  operate  at  its  own  expense,  gates  at  every 
public  street  or  avenue  crossed  by  such  track  when  required 
by  the  ordinance  so  to  do,  and  station  flagmen  at  street 
crossings  not  provided  with  gates;  that  it  should  be  the 
duty  of  the  persons  who  operated  said  gates  and  the  flag- 
men stationed  at  street  crossings,  to  pay  diligent  attention 
and  use  every  effort  to  notify  and  inform  all  teams, 
vehicles  and  all  and  every  person  or  persons,  by  means 
of  flags  by  day  and  colored  lights  by  night,  and  if 
directed  by  ordinance,  by  the  ringing  of  a  bell  of  a  pre- 
scribed size  and  weight,  of  the  approach  to  said  cross- 
ings of  any  locomotive  engine,  car  or  train  of  cars;  "and  in 
case  of  gates  to  lower  them  so  as  to  obstruct  the  approach 
along  said  streets  to  said  railroad  track  or  tracks."  The 
ordinance  further  provided  that  appellant  should  erect  and 
maintain  at  its  own  expense,  at  all  times,  both  day  and 
night,  gates  with  tenders  to  operate  the  same  at  the  point 
where  its  tracks  crossed  Jefferson,  Cass  and  Jackson  streets, 
provided  ''that  inasmuch  as  the  tracks  of  the  Chicago  & 
Alton,  the  Chicago,  Santa  Fe  &  California,  and  the  Elgin, 
Joliet  &  Eastern  Railways  cross  Jackson  street  in  close 
proximity  to  each  other,  s^id  companies  may  unite  in  the 
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erection  and  maintenance  of  gates  at  said  crossing,  provided 
said  gates  are  operated  from  a  tower."  To  conform  to  the 
provisions  of  said  ordinance,  gates  were  erected  by  the 
three  companies  mentioned  at  the  Jackson  street  crossing, 
the  east  gate  being  located  on  or  near  the  east  line  of  the 
right  of  way  of  the  Elgin,  Joliet  &  Eastern  Eailway  Com- 
pany, and  the  west  gate  about  on  the  west  line  of  the  right 
of  way  of  the  Chicago,  Santa  Fe  &  California  Railway 
Company,  being  about  three  feet  west  of  the  most  westerly 
rail  of  the  tracks  of  said  company.  These  gates  were 
operated  from  a  tower,  which  stood  on  the  north  side  of 
the  street  between  appellant's  west  two  tracks;  the  lower 
side  of  the  windows  of  the  tower  were  nineteen  and  one- 
half  feet  above  the  ground,  thus  giving  the  operator  an 
unobstructed  view  of  the  street  in  both  directions. 

Appellee  had  been  employed  by  the  appellant  for  about 
two  years.  He  was  foreman  of  a  switch  gang,  consisting 
of  an  engineer,  fireman,  two  switchmen  and  himself.  On 
June  27,  1900,  at  about  6  o'clock  a.  m.,  appellee  with  his 
crew  started  with  a  small  switch  engine  on  one  of  appel- 
lant's tracks  north  toward  Jackson  street.  He  and  his 
two  switchmen  were  riding  on  the  footboard  in  front 
of  the  engine,  appellee  being  on  the  west  end  of  it.  Their 
view  as  they  approached  the  Jackson  street  crossing  was 
obstructed  on  the  west  by  cars  standing  upon  the  tracks 
there  located.  The  whistle  was  not  sounded  nor  the  bell 
rung  as  the  engine  advanced,  and  just  before  the  crossing 
was  reached  one  of  the  switchmen,  Glenn,  saw  a  horse 
drawing  an  open  wagon  coming  easterly  along  the  street 
from  behind  the  cars.  Glenn  called  out  to  the  others  to 
jump,  and  jumped  off  the  engine  himself.  Appellee  at- 
tempted to  jump  off  on  the  west  side  of  the  engine,  which 
was  then  running  at  the  rate  of  six  to  eight  miles  an  hour, 
but  was  caught  between  the  horse  and  wagon  and  the 
engine  and  severely  injured.  He  was  picked  up  after  he 
was  injured  and  taken  to  the  tower  house,  and  afterward 
removed  to  a  hospital,  where  he  remained  some  thirty 
weeks  suffering  great  pain.     The  injuries  suffered  by  him 
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were  to  his  right  leg,  the  thigh  being  fractured  and  the 
muscular  tissues  bruised  and  lacerated.  Some  of  the  mus- 
cles had  to  be  removed  and  appellee's  leg  was  thus  short- 
ened about  two  and  one-half  inches. 

The  horse  with  which  the  engine  came  in  collision  at  the 
time  appellee  was  injured,  was  driven  by  one  E.  L.  Graves, 
who  was  engaged  in  delivering  meat  shipped  into  Joliet 
by  rail.  He  had  loaded  his  wagon  at  a  car  on  the  tracks 
of  the  Chicago,  Santa  Fe  &  California,  south  of  Jackson 
street,  and  had  then  started  north  on  a  roadway  between 
two  of  said  tracks  to-  Jackson  street.  When  he  reached 
the  street  crossing  the  west  gate  was  up  and  Graves  turned 
east  on  the  street.  He  had  gone  but  a  short  distance  when 
the  collision  occurred. 

Appellee  brought  suit  against  appellant  and  others,  but 
afterward  dismissed  his  suit  as  to  all  but  appellant.. 

Upon  the  trial  the  jury  returned  a  verdict  in  favor  of 
appellee  for  $8,500,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  by  the  court  for  that 
amount,  from  which  the  railroad  pompany  appeals. 

Appellant  seeks  to  reverse  the  judgment  upon  the 
grounds  that  the  verdict  was  not  sustained  by  the  evidence; 
that  the  court  improperly  admitted  certain  testimony  given 
by  a  physician  on  behalf  of  appellee;  that  the  court  erred 
in  refusing  certain  instructions  and  modifying  others 
offered  by  appellant;  and  that  the  damages  allowed  were 
excessive. 

Appellant  insists  that  the  direct  cause  of  the  accident 
was  the  neglect  of  those  in  charge  of  the  engine  to  give 
the  required  signals  when  approaching  the  crossing;  that 
plaintiff  being  in  charge  of  the  switching  crew  was  also  in 
charge  of  the  engine;  that  it  was  his' duty  to  see  that  the 
proper  signals  were  given  and  the  failjure  to  do  so  was  his 
negligence,  and  that  he  can  not  recover  for  injuries  caused 
by  his  own  negligence.  It  is  true  plaintiff  was  in  charge  of 
the  switching  crew  and  directed  where  the  engine  should 
move  back  and  forth  in  taking  out,  setting  in  and  mov- 
ing cars,  but  it  does  not  appear  that  he  controlled  the  ring- 

Vou  CVI 12 


178  Appellate  Courts  of  Illinois. 

Vol.  106.]  C.  &  A.  R.  R.  Co.  v.  Wise. 

ing  of  the  bell  or  sounding  of  the  whistle,  or  the  manner 
in  which  the  engine  should  be  operated  in  general.  The 
negligence,  therefore,  in  failing  to  give  the  proper  signals 
in  approaching  the  crossing  was  that  of  the  engineer  or 
fireman,  and  not  that  of  appellee.  The  evidence  tends  to 
show  that  such  negligence  contributed  to  the  injury,  and 
the  engineer  and  fireman  being  fellow-servants  of  appellee, 
he  could  not  recover,  if  there  was  no  other  negligence  con- 
tributing to  causehis  injuries. 

While  appellee  could  not  recover  merely  for  the  negli- 
gence of  his  fellow-servants,  he  can  recover  for  the 
negligence  of  the  master  producing  an  injury,  even  though 
that  negligence  was  combined  with  other  negligence  of  his 
fellow-servants.  The  preponderance  of  the  evidence  is 
that  the  man  at  the  tower,  who  had  charge  of  the  gates, 
was  not  attending  to  his  duties.  He  claims  that  the  east 
gate  was  down;  that  there  were  some  teams  on  the  east 
side  of  that  gate;  that  switching  was  being  done  on  the 
tracks  near  that  gate,  and  that  h6  was  watching  the  gate 
for  the  purpose  of  letting  the  teams  across  when  an  oppor- 
tunity should  occur;  that  by  reason  of  his  being  so  occu- 
pied he  failed  to  see  the  approach  of  the  engine  until  after 
the  accident.  He  is  contradicted  by  three  witnesses,  who 
swear  that  the  east  gate  was  up  and  that  there  were  no 
teams  east  of  it.  There  is  also  proof  in  the  record  that  he 
was  not  in  sight  in  his  tower  before  the  accident.  It  is 
evident  that  he  did  not  use  the  efforts  to  give  the  warning 
of  the  approach  of  the  locomotive  that  the  ordinance 
required  of  him.  The  towerman  and  appellee  were  not 
fellow-servants,  and  his  negligence  in  failing  to  give  warn- 
ing of  the  approach  of  the  engine  by  lowering  the  gates, 
was  the  negligence  of  the  master  and  not  that  of  the  fellow- 
servant. 

It  is  insisted,  however,  that  the  gates  were  designed  only 
for  the  purpose  of  obstructing  the  passage  of  those  coming 
toward  the  tracks  from  the  outside  when  a  train  or  engine 
was  passing,  and  that  they  were  not  intended  as  safeguards 
for  those  who  were  within  the  gates  at  the  time  such  engine 


Second  Distkict — Octobee  Teem,  1902.    179 

C.  &  A.  R.  R.  Co,  V.  Wise. 

<Tr  train  approached;  that  as  Graves  was  within  the  gates 
he  had  no  riorht"  to  conclude  from  the  fact  that  the  west 
gate  was  up  that  no  train  or  engine  was  approaching.  The 
ordinance,  however,  provided  that  it  should  be  the  duty  of 
the  persons  who  operated  said  gates  and  the  flagmen  "to 
use  every  effort  to  notify  and  inform  all  teams,  vehicles 
and  all  and  every  person  or  persons  *  *  *  of  the  ap- 
proach to  said  crossing  of  any  locomotive  engines,  oar  or 
train  of  cars;  and  in  case  of  gates  to  lower  them  so  as  to 
obstruct  the  approach  along  said  streets  to  said  railroad 
track  or  tracks."  We  are  of  opinion  that  the  object  of 
lowering  the  gates  was  not  only  that  they  might  act  as  an 
obstruction  to  persons  approaching  along  the  street,  but 
also  as  a  signal  that  an  engine,  car  or  train  was  approach- 
ing, and  that  there  was  danger  in  crossing  the  tracks  at 
that  time. 

"An  open  gate  is  notice  of  a  clear  track  and  that  it 
is  safe  to  cross  without  taking  the  precautions  usually 
required  to  discover  approaching  trains,  and  negligence  is 
not  imputed  to  one  who  acts  upon  that  assurance."  Beach 
on  Contributory  Negligence  (2d  Ed.),  Sec.  190. 

Graves,  seeing  the  gate  open,  had  a  right  to  presume  that 
the  track  was  clear,  and  the  failure  of  the  gateman  to  lower 
the  gate  was  an  act  of  negligence,  without  which  the  acci- 
dent would  not  have  occurred.  But  apart  from  his  failure 
to  lower  the  gates,  the  gateman  was  guilty  of  negligence, 
as  it  was  part  of  his  duty  under  the  ordinance  to  warn  all 
persons  of  the  approach  of  an  engine  or  train.  Had  he 
been  on  the  lookout  he  would  have  noticed  the  approach 
of  the  engine  and  would  have  also  observed  Graves  coming 
along  the  crossing  and  could  readily  have  notified  the  lat- 
ter of  his  danger.  The  negligence  of  the  gateman  was  the 
negligence  of  appellant,  and  that,  combined  with  the  negli- 
gence of  appellee's  fellow-servants,  the  engineer,  and  fire- 
man, occasioned  the  injury. 

"Whenever  the  negligence  of  the  master,  united  to  the 
negligence  of  a  fellow-servant,  contributes  to  the  injury, 
the  servant  injured  thereby  may  recover  from  the  common 
employer.    The  servant  will  not  be  held  to  have  taken  any 
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chances  of  negligence  on  the  part  of  his  master.  *  *  * 
Contributory  negligence,  in  order  to  defeat  a  right  of  action 
in  such  a  case,  must  be  solely  the  negligence  of  the  party 
injured,  or  the  negligence  of  a  co-employe  unmixed  with 
any  negligence  or  default  upon  the  part  of  the  common 
employer."  Beach  on  Contributory  Neglisrenoe  (2d  Ed.), 
Sec.  304. 

.  In  the  case  of  C.  &  A.  R.  R.  Co.  v.  House,  172  111.  601, 
a  fireman  on  a  passenger  engine  was  killed  by  his  en- 
gine running  into  a  switch,  which  had  been  negligently 
left  open  by  the  brakeman  of  a  freight  train.  The  engi- 
neer of  the  passenger  train  was  running  at  a  rate  of  speed 
prohibited  by  an  ordinance  of  the  village  where  the  acci- 
dent occurred.  The  court,  after  holding  that  the  crews  of 
the  two  trains  were  not  fellow-servants,  says  in  the  course 
of  the  opinion: 

"  It  is  unnecessary  to  consider  the  question  of  negligence 
of  the  engineer  in  running  at  such  a  rate  of  speed,  for 
though  he  was  a  fellow-servant  of  the  deceased,  and  how- 
ever negligent,  if  tjhe  deceased  himself  exercised  due  care 
and  his  death  was  due  to  the  contributing  fault  of  either 
the  company  or  the, freight  train  crew,  and  a  fortiori  to 
that  of  both  so  cont.ibuting,  the  plaintiff  was  entitled  to 
recover." 

Itt  12  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  page  905,  the 
rule  is  laid  down  that  "where  the  negligence  of  the  master 
is  combined  with  the  negligence  of  a  fellow-servant  in 
producing  the  injury,  and  the  negligence  of  neither  is  alone 
the  efScient  cause,  both  the  master  and  the  fellow-servant 
are  liable  and  the  injured  servant  may  maintain  his  action 
against  either  or  both  together."  To  the  same  effect  are 
the  cases  of  C.  &  N.  W.  Ry.  v.  Gillison,  173  111.  264,  and 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

The  proofs,  therefore,  as  shown  by  the  record,  fully  sus- 
tained the  right  of  appellee  to  a  recovery.  The  court  modi- 
fied appellant's  fourth  instruction  by  striking  out  so  much 
of  it  as  told  the  jury  that  it  was  not  incumbent  upon 
defendant  to  operate  the  gates  by  lowering  them  for  every 
passing  train  or  locomotive.  It  follows  from  what  we  have 
said  above,  this  modification  was  proper. 
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The  fifteenth  instruction  told  the  jury,  in  substance, 
there  was  no  cause  of  action  for  failure  to  lower  the 
gates,  because  of  the  fact  that  Graves  turned  upon 
Jackson  street  at  a  point  between  the  two  gatesi  The 
evidence  of  Graves  was  that  he  saw  the  gate  was  up  and 
relied  upon  it  as  a  signal  that  the  crossing  was  clear  for 
him.  This  he  had  a  right  to  do  under  the  law,  and  as  the 
instruction  stated  a  contrary  doctrine,  it  was  properly 
refused.  ■ 

Complaint  is  made  by  appellant  that  the  court  refused 
instruction  No.  16  oflFered  by  it,  which  told  the  jury  to  find 
the  defendant  not  guilty  under  the  second  count  of  the 
declaration.  There  was,  however,  some  evidence  tending 
to  support  this  count  of  the  declaration,  and  the  court 
therefore  did  not  err  in  refusing  to  give  the  instruction. 
Dr.  Gushing,  a  witness  called  by  appellee,  was  asked  as  to 
the  reasonable  worth  of  his  services  as  a  physician  for  his 
treatment  of  appellee,  from  the  time  of  the  injury  up  to 
the  time  of  the  trial.  This  question  he  was  permitted  to 
answer  over  objection  of  counsel  for  appellant,  and  stated 
the  amount  to  be  $500.  Appellant  claims  that  the  witness 
should  not  have  been  permitted  to  answer  the  question, 
for  the  reason  that  it  might  include  items  concerning  other 
matters  not  connected  with  the  injuries  complained  of. 
The  question  just  previous  to  the  one  mentioned,  which 
had  not  been  answered,  expressly  limited  the  services  to 
treatment  in  connection  with  the  wound  in  question,  and 
his  testimony  throughout  only  related  to  this  injury  and 
his  treatment  of  the  patient  therefor.  The  objection  was 
a  genei'al  one.  Had  there  been  a  special  objection  because 
the  question  did  not  expressly  limit  the  treatment  to  this 
injury,  plaintiflf  would  no  doubt  have  amended  the  ques- 
tion; but  under  the  circumstances,  the  witness  could  not 
have  understood  that  any  services  were  referred  to  except 
those  given  by  him  as  a  physician  to  appellee,  in  connec- 
tion with  the  injuries  which  are  here  in  question. 

It  is  true  the  damages  were  large,  but  appellee  was  at 
the  time  of  his  injury  in  the  prime  of  life  and  was  earning 
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from  $85  to  $90  a  month.  He  was  confined  to  his  bed  for 
months,  suiFerinor  severe  pain,  is  crippled  for  life,  and  is 
anable  to  perform  the  services  to  which  he  has  been  accus- 
tomed, or  engage  in  other  like  occupation.  Under  such 
circumstances,  we  are  unable  to  say  that  the  verdict  was 
so  large  as  to  warrant  us  in  reversing  the  judgment  on  that 
account. 
The  judgment  of  the  court  below  will  be  affirmed. 


Lueias  G.  Thompson  v.  Charles  E.  Ternay. 

1,  Bill  in  Chanceby—TTiW  Not  Lie  When  Replevin  is  a  Sufficient 
Bemedy. — A  biU  in  chancery  wiU  be  dismissed  where  replevin  is  the 
proper  form  of  action  to  redress  the  aUeged  wrong. 

Bill  in  Chancery,  to  recover  possession  of  personal  property.  Appeal 
from  the  Circuit  Court  of  Marshall  County;  the  Hon.  Lesue  D.  Puter- 
BAUOH,  Judge  presiding.  Heard  in  this  court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  January  27,  1903. 

PoTTEB  &  Potter  and  Winslow  Evanb,  attorneys  for 
,appellant. 

Barnes  &  Magoon,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

The  appellant  filed  a  bill  in  chancery  in  the  Circuit  Court 
of  Marshall  County  to  obtain  possession  of  a  colt  from 
appellee.  The  court  sustained  a  demurrer  to  the  bill  after  it 
w^as  several  times  amended.  The  complainant  electing  to 
abide  by  his  bill  as  amended,  the  court  dismissed  the 
same  for  want  of  equity  upon  its  face,  and  the  complainant 
appealed. 

The  bill  alleges  that  appellant  was  the  owner  of  the  colt; 
that  a  demand  for  possession  was  made  upon  appellee  prior 
to  the  filing  of  the  bill;  that  appellee  refused  to  surrender 
possession  and  that  he  wrongfully  withholds  possession  of 
the  colt  from  appellant. 
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The  statute  provides  that  replevin  will  lie  to  recover  the 
possession  of  personal  property  when  the  same  is  wrong- 
fully detained  from  the  owner  or  person  entitled  to  pos- 
session. We  see  no  reason,  under  the  allegations  of  the 
bill,  why  replevin  is  not  the  proper  form  of  action  to 
redress  the  alleged  wrong.  If,  however,  for  any  rej^son 
unforeseen  by  us,  an  action  of  replevin  would  not  lie,  it  is 
manifest  an  action  at  law  might  be  brought  to  recover  the 
value  of  the  colt  No  sufficient  reason  is  alleged  in  the 
bill  or  its  amendments,  why  appellant  may  not  be  fully  com- 
'  pensated  in  money  for  any  damages  he  may  sustain  by 
reason  of  the  failure  of  appellee  to  deliver  the  colt  to  him. 
As  there  is  an  adequate  remedy  at  law,  the  demurrer  was 
properly  sustained.  The  decree  of  the  Circuit  Court  dis- 
missing the  bill  for  want  of  equity  upon  its  face  will  be 
affirmed. 


Jacob  Zeller  v.  Lawrence  White.  1^^^  ^^| 

1.  Practice— Leaw  to  ^4 wend. —Leave  to  amend  is  not  equivalent 
to  an  amendment. 

2.  Gambling— JSTceper  of  House  Liable  Although  His  Agents  Do  Not 
Win  Every  Hand  at  Draw  Poker,— A  keeper  of  a  gambling  house  is 
responsible  for  the  losses  of  a  person  at  draw  poker,  under  section  132  of 
the  criminal  code,  although  it  is  not  claimed  that  his  agents  won  every 
hand,  but  only  that  at  the  end  they  had  won  all  except  a  few  dollars. 

8.  Penal  Statutes— To  Recover  Money  Lost  at  Oambling  Not  to  be 
Too  Strictly  Construed, — Althoup:h  statutes  to  recover  money  lost  at 
gambling  are  penal  they  should  not  be  construed  with  unreasonable 
strictness,  but  should  have  a  just,  if  not  liberal  construction,  to  the 
end  that  the  legislative  intent  may  be  accomplished. 

Assniiipsit,  to  recover  money  lost  at  gambling.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Henry  M.  Trimble,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  190^.  Affirmed. 
Opinion  tiled  January  27,  1903. 

Henry  M.  Kelly,  attorney  for  appellant 
Geoeoe  H.  Haight,  attorney  for  appellee. 
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Mr.  Justiob  Dibell  delivered  the  opinion  of  the  court. 

In  October,  1901,  Jacob  Zeller  ran  a  gambling  house 
upstairs  over  his  saloon  in  Ottawa.  Lawrence  White 
brought  this  suit  to  recover  money  lost  there  in  a  game  of 
poker.  The  declaration  consisted  of  the  common  counts. 
Defendant  pleaded^  non-assumpsit.  Plaintiff  obtained  a 
verdict  and  a  judgment  for  $70.     Defendant  appeals. 

It  is  enacted  by  section  132  of  the  criminal  code  that  if 
any  person  shall,  at  any  time  or  sitting,  by  playing  at  cards 
or  any  other  game,  or  by  a  bet  upon  any  pastime,  lot  or 
chance,  "  lose  to  any  person  so  playing  or  betting  any  sum 
of' money  or  other  valuable  thing,  amounting  in  the  whole 
to  the  sum  of  $10,  and  shall  pay  or  deliver  the  same  or  any 
part  thereof."  he  may  sue  and  recover  the  money  so  lost  or 
paid  "from  the  winner  thereof,"  in  assumpsit  or  other 
specified  actions,  and  that  in  assumpsit  it  shall  be  sufficient 
to  declare  generally  for  money  had  and  received  by  defend- 
ant to  plaintiff's  use,  "  without  setting  forth  the  special 
matter."  It  is  aro^ued  that  this  declaration  should  have 
referred  to  the  criminal  code.  Before  defendant  pleaded 
he  procured  a  rule  under  which  plaintiff  filed  a  bill  of  partic- 
ulars showing  the  suit  was  to  recover  money  lost  in  gambling. 
Defendant  did  not  then  demur,  but  pleaded  the  merits. 
Defendant  argues  he  raised  the  point  on  his  motion  made  at 
the  close  of  plaintiff's  proofs  in  chief,  to  instruct  for  defend- 
ant. The  bill  of  exceptions  sets  out  the  argument  of  his 
counsel  on  that  motion.  He  does  therein  allude  to  the  fact 
the  statute  is  not  referred  to  in  the  declaration,  but  he  does 
not  suggest  that  his  motion  should  be  granted  for  that  rea- 
son. Ilis  argument  grounded  the  motion  on  an  alleged 
variance,  because  the  proof  was  the  loss  was  not  directly  to 
defendant.  The  written  instruction  then  offered  was  to  the 
same  effect.  The  record  does  not  show  defendant  raised 
this  point  distinctly  in. the  court  below.  If  he  had  done  so, 
plaintiff  might  have  amended  the  declaration.  The  declara- 
tion seems  to  be  sufficient,  under  Pearce  v.  Foote,  113  111, 
228,  and  certainly  is  good  after  verdict. 

Plaintiff's  proof  tended  to  show  that  certain  employe  of 
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defendant  played  for  him  in  his  gambling  house  with  his 
money,  as  his  agents;  that  on  the  night  in  question  defend- 
ant gave  plaintiff  a  drink  of  whisky  and  then  invited  him 
upstairs  to  a  game;  that  plaintiff  went  up  about  ten  o'clock 
in  the  evening  and  sat  down  to  a  game  of  draw  poker  with 
jack  pots,  and  played  till  five  o^clock  next  morning  or  a 
little  later,  and  lost  $80  during  the  game;  that  money  was 
not  handled  at  the  table,  but  chips  purchased  of  one  of 
defendant's  servants  in  the  house;  that  three  at  least  of 
defendant's  said  employes  were  in  the  game,  and  some 
other  persons;  that  said  other  persons  quit  the  game  earlier 
and  either  lost  or  quit  about  even,  one  of  them  having  won 
$3;  that  at  the  close  of  the*  game  defendant's  employes  had 
won  all  the  chips  and  cashed  them  in,  being  all  the  win- 
nings of  the  entire  evening,  except  the  one  or  two  small 
sums  won  by  others  already  mentioned;  that  defendant 
was  absent*all  night,  but  came  in  just  as  the  game  broke 
up,  and  said  he  had  just  come  from  La  Salle;  that  said 
employes  then  turned  over  all  said  winnings  to  defendant; 
I  that  he  placed  them  in  his  safe,  and  that  they  were  his. 

Defendant  admitted  keeping  the  gambling  house,  that  his 
men  sold  the  chips,  and  that  one  of  them  had  authority  to 
play  for  the  house,  that  is,  for  defendant,  but  he  claimed 
that  employe  did  not  play  for  the  house  that  night;  and  he 
introduced  proof  that  if  his  other  employes  played,  it  was 
with  their  own  money',  or  with  money  borrowed  of  the 
house  and  put  on  a  tab  and  deducted  from  their  salaries  if 
they  lost.  He  denied  any  money  was  turned  over  to  him 
that  morning.  He  introduced  proof  tending  to  show  one 
of  these  third  parties  won  and  carried  away  a  large  sum 
that  night,  instead  of  quitting  even,  as  shown  in  plaintiff's 
proofs,  and  his  proof  in  various  respects  contradicted  that 
introduced  by  plaintiflF.  In  deciding  these  issues  of  fact, 
the  jury  were  warranted  in  considering  not  only  the  posi- 
tive testimony  pro  and  con^  but  also  various  circumstances 
and  incidents  appearing  in  the  proof.  For  example,  plaintiff 
introduced  proof  that  defendant  told  plaintiff's  father  the 
tabs  showed  plaintiff  lost  only  $80  instead  of  a  larger  sum 
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it  is  alleged  he  was  claiming.  How  tab  came  to  be  thus 
kept  upon  plaintiff  for  the  use  of  defendant  while  defend- 
ant's servants  were  playing  and  winning  only  on  their  own 
account  is  not  explained,  save  that  defendant  denied  he 
kept  tab  on  any  one  except  his  own  employes.  Defendant, 
when  testifying  as  a  witness  for  plaintiff,  stated  that  while 
he  was  running  this  house  his  winnings  during  the  nights 
he  was  absent  were  put  into  the  safe;  that  sometimes  he 
put  them  in  and  sometimes  his  employes  put  them  in,  and 
he  did  not  remember  who  put  them  into  the  safe  on  this 
particular  morning.  When  testifying  as  a  witness  for 
himself  he  stated  that  the  money  obtained  from  these 
games  was  put  away  in  the  safe  by  himself  or  by  one  of  the 
house  men  who  happened  to  be  there  when  the  game  quit, 
and  that  the  money  so  put  away  in  his  safe  was  his  own 
money.  He  also  testified  he  kept  a  book  for  the  full  house 
winnings  or  losings  for  the  day,  but  he  burned  It  when  he 
was  closed  up,  as  he  did  not  care  to  have  it  lyins:  around. 
It  therefore  appears  that  the  house  generally  had  winnings 
or  losings;  that  defendant  had  destroyed  the  book  which 
would  have  shown  what  winnings  defendant's  house  made 
at  the  time  in  question;  that  the  house  was  accustomed  to 
have  winnings  when  defendant  was  absent,  and  that  those 
winnings  went  into  his  safe  as  his  own  money.  Various 
things  were  implied  by  defendant  and  his  witnesses  not  in 
harmony  with  their  express  statements.  We  do  not  feel 
warranted  in  disturbing  the  decision  of  the  jury  upon  these 
controverted  facts. 

The  proof  shows  the  game  was  played  with  chips,  got 
from  the  house  by  each  player,  and  those  who  were  not 
employes  paid  for  their  chips  when  obtained.  At  the  close 
of  each  hand  someone  person  had  won  all  the  chips  in  that 
jack  pot,  and  each  of  the  others  had  lost  to  that  one.  Some 
one  else  might  win  the  chips  in  the  next  jack  pot.  It  is  not 
claimed  defendant's  servants  won  each  hand,  but  only  that 
in  the  end  they  had  won  all  that  had  been  won,  and  the 
others  quit  even  or  lost,  except  that  one  or  two  vvon  small 
sums  of  about  $3.     Defendant  introduced  proof  that  it  was 
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not  possible  to  tell  who  won  what  a  person  lost  in  a  particu- 
lar hand  in  such  a  game,  unless  it  was  set  down  at  the  time. 
Defendant  argues  that  the  person  who  won  a  particular 
hand  was  the  winner  and  the  only  winner  of  what  plaintiff 
lost  in  that  hand,  and  if  that  person  was  not  a  servant  of 
defendant,  defendant  could  not  be  held  liable  for  that  loss,- 
even  if  his  servants  afterward  won  those  chips  from  some 
one  else.  There  is  force  in  this  position,  but  if  it  is  correct, 
it  is  practically  impossible  to  recover  under  the  statute  for 
money  lost  at  draw  poker,  as  that  game  is  described  in  the 
proof  before  us.  Persons  playing  such  gajmes  do  not  set 
down,  at  the  time^  the  number  of  chips  lost  on  each  hand 
and  to  whom  lost,  and  a  person  who  should  undertake  to 
do  it  would  not  be  permitted  to  stay  in  the  game.  This 
statute,  if  applied  at  all,  must  be  applied  in  favor  of  those 
who  repent  after  they  have  lost.  Another  part  of  the  sec- 
tion permits  a  third  person  to  recover,  if  the  loser  does  not 
sue  within  six  months.  Shall  such  a  construction  be 
adopted  as  will  take  draw  poker  out  of  the  statute  ?  It 
was  said  in  Pearce  v.  Foote,  supra^  though  these  are  penal 
statutes  they  should  not  be  construed  with  unreasonable 
strictness;  that  they  ought  rather  to  have  a  just,  if  not 
liberal  construction,  to  the  end  that  the  legislative  intent 
may  be  accomplished.  That  intent,  as  to  the  part  of  the 
statute  here  involved,  obviously  is  to  prohibit  playing  cards 
for  mone}',  and  to  enable  the  loser  to  recover  his  losses. 
All  the  provisions  of  the  criminal  code  on  this  subject,  from 
section  12&  to  section  137,  both  inclusive,  evidence  that 
intention.  Gambling  is  there  recognized  as  an  evil,  and 
those  provisions  are  designed  to  operate  against  it.  The 
evils  of  gambling  are  matters  of  common  knowledge.  It 
tempts  men  to  squander  the  money  needed  by  their  families 
or  their  business.  It  tempts  trusted  employes  to  embezzle 
and  risk  their  employers'  money  in  the  hope  of  making 
grreat  gains.  It  creates  dissatisfaction  with  the  slow  rewards 
of  steady  industry.  It  ruins  both  those  who  lose  and  those 
who  win.  No  one  supposes  the  legislature  intended  to 
except  draw  poker  from   the   operation   of   the   statute. 
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Gamblers  ought  not  to  be  permitted  to  evade  the  statute  by 
selecting  intricate  games.  No  doubt  the  winner  of  a  par- 
ticular jack  pot  could  be  held  liable;  but  we  think  we  should 
adopt  a  sufficiently  broad  definition  of  the  word  "  winner" 
to  include  those  who  finally  won  all  the  chips  and  at  the 
close  of  the  game  got  all  the  money  the  chips  represented, 
and  all  the  money  won  in  the  game.  ThAy  were  the  only 
ones  who  left  the  game  "  winners,"  and  they  actually  had 
all  defendant's  money — that  is,  assuming  the  jury  were 
warranted  in  believing  the  proof  introduced  by  plaintiff. 
The  jury  allowed  plaintiff  $10  less  than  he  lost,  so  that  if 
those  who  retreated  with  a  few  dollars*  before  the  game 
was  over  are  considered  as  having  won  them  from  plaintiff, 
still  the  verdict  is  not  too  large. 

But  defendant  did  not  personally  sit  in  the  game,  nor 
was  he  present  till  just  after  its  close.  He  claims  a  person 
is  liable  under  this  statute  only  for  what  he  personally 
wins,  and  not  for  what  may  be  won  by  his  servants  playing 
with  his  money  for  him.  If  we  are  to  give  this  act  a  just 
construction  and  one  fitted  to  carry  out  the  legislative 
.intent,  we  ought  not  to  hold  defendant  may  have  all  the 
benefits  of  successful  gambling  and  yet  escape  all  liability 
by  having  others  gamble  for  him  with  his  money,  but  rather 
should  apply  the  maxim  "  Qui  faoit  per  alium^facU per  se^^ 
— he  who  acts  through  another,  acts  by  himself.  Even  at 
the  criminal  law,  he  who  hires  another  to  commit  a  crime 
is  responsible  for  the  crime  he  so  procures.  We  do  not 
think  defendant  can  claim  greater  impunity  in  this  suit, 
which  is  upoii  the  border  between  civil  and  criminal  actions. 

One  or  two  answers  were  admitted  tending  to  show 
plaintiff  wa^  robbed,  or  was  told  so,  but  all  this  proof  was 
several  times  excluded  by  the  court.  Plaintiff  having  tes- 
tified in  rebuttal  that  one  JSTorris  (not  one  of  defendant's 
servants)  was  playing  money  that  night  which  he  got  from 
the  house,  was  asked  by  plaintiff's  counsel  how  he  knew, 
and  answered,  "  He  told  me  so."  The  court  overruled  a 
motion  by  defendant  to  exclude  this  answer.  The  motion 
should  have  been  granted.    The  question  was  then  repeated 
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and  the  witness  answered  he  saw  Norris  get  the  money. 
He  was  cross-examined  upon  that  subject  and  testified  he 
saw  Norris  get  the  money  from  the  house,  but  would  not 
swear  he  was  playing  for  the  house  that  night.  Defend- 
ant afterward  was  permitted  to  testify,  after  the  close  of 
the  rebuttal,  that  Norris  was  never  in  his  employ  and  never 
performed  any  service  for  defendant  at  his  place  of  busi- 
ness, and  that  defendant  did  not  know  where  he  was,  but 
last  heard  of  him  in  New  Jersey.  Plaintiff,  in  his  case  in 
chief,  had  proved  Norris  played  in  the  earlier  part  of  the 
game,  and  defendant  had  introduced  evidence  in  chief  con- 
cerning Norris.  We  conclude  the  refusal  to  exclude  that 
one  answer  should  not  reverse  the  judgment,  and  that 
defendant's  complaint  because  he  was  not  allowed  to  trace 
Norris  further  in  his  proof  in  sur-rebuttal  is  not  well 
founded. 

The  bill  of  particulars  read,  "To  money  lost  gambling 
night  Oct.  30  &  31, 1901,  $100."  Plaintiff's  proof  tended 
to  show  the  game  was  played  the  night  of  October  3l8t  and 
the  morning  of  November  1st.  Defendant's  proof  was  that 
it  was  played  the  night  of  October  30th  and  morning  of  Octo- 
ber 31st.  The  bill  of  exceptions  recites  that  during  the  trial 
plaintiff  was  granted  leave  to  amend  the  bill  of  particulara 
so  as  to  make  the  dates  read  "  October  30th  and  November 
Ist,"  which  of  course  is  an  error.  Leave  to  amend  is  not 
equivalent  to  an  amendment.  (Wisconsin  Central  R.  E. 
Co.  V.  Wieczorek,  151  111.  579.)  There  is  nothing  to  show 
plaintiff  did  in  fact,  amend,  except  that  at  the  close  of  the 
proofs  defendant  introduced  all  the  files,  including  the  bill 
of  particulars.  In  the  record  before  us  it  is  there  written 
in  typewriting  as  in  the  original  bill,  and  changed  in  lead 
pencil  to  read,  •*  Oct.  31  &  Nov.  1."  We  do  not  suppose 
these  lead  pencil  marks  are  a  part  of  the  record,  but  that 
they  were  placed  there  to  suggest  a  correction  which  was 
not  made.  If  not,  the  bill  of  particulars  was  not  amended, 
and  it  states  the  date  on  which  defendant  and  his  witnesses 
claim  the  game  was  "played.  No  question  arises  on  this 
record  whether  plaintiff  could  recover  if  the  jury  found  the 
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game  tvas  played  on  a  different  date  from  tha^iaiBed  m  t&e 
bill  of  particulars.  No  instruction  tras  asked  on  that  sub- 
ject. No  one  was  misled  by  this  apparent  confusion  as  to 
the  date  finally  left  in  the  bill  of  particulars,  for  the  wit- 
nesses who  testified  about  the  gajne  all  knew  in  what  game 
it  was  that  White'  lost  his  money.  He  played  no  other 
game  there  near  that  time.  The  court  should  not  have 
refused  to  permit  plaintiff  to  be  asked  on  cross-examination 
if  he  did  not  testify  before  the  grand  jury  that  this  game 
was  played  on  the  20th  or  27th  of  October.  But  if  he  had 
admitted  he  did  so  testify,  that  would  only  have  shown  he 
was  at  that  time  mistaken,  for  no  one  claims  it  was  played 
on  either  of  those  dates.  It  is  not  controverted  that  plaint- 
iff did  play  in  defendant's  gambling  house  with  defendant's 
servants  either  on  the  night  of  October  30-31  or  of  Octo- 
ber 31-November  1,  and  that  he  lost  $80  in  that  game. 
We  conclude  the  refusal  to  permit  defendant  to  put  the 
question  above  stated  ought  not  to  reverse  this  judgment. 
Two  of  plaintiff's  instructions  are  defective,  standing  alone, 
but  when  they  are  read  with  the  others  as  a  series  we  do 
not  think  the  jury  could  be  misled  by  their  omissions. 

There  are  seventeen  assignments  of  error  upon  this  rec- 
ord, of  which  the  last  three  raise  every  question  argued  by 
defendant.  The  rest  are  an  unnecessary  repetition  of  the 
motion  for  a  new  trial. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 


|a2078  448  Monroe  Selberllng  v.  Joseph  Miller  et  al. 

10«~  l90 

a2073  448  1.  Fvcnmes— Right  to  Remove,  by  One  in  Posaession  of  Land  Under 
a  Contract  for  Its  Purchase,  Without  Paying  Rent  Therefor, — The 
right  to  remove  fiztures  annexed  to  real  estate  by  one  in  poeseesion 
thereof  under  a  contract  for  its  purchase  without  paying  rent  therefor, 
is  to  be  determined  by  the  rule  prevailing  between  grantor  and  grantee, 
or  mortgagor  and  mortgagee,  and  not  that  prevailing  between  land- 
lord and  tenant.  Fixtures  erected  under  such  circumstances  may,  as 
against  the  vendor  of  the   land,  neither  be  removed  by  the  vendee, 
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mortgaged  or  sold  by  him,  nor  seized  and  sold  on  fi,  fa,  against  him 
as  his  personal  property. 

2.  ^hVX—ImprovemenU  of  a  Permanent  Character,— k\\  improve- 
ments of  a  permanent  character  placed  upon  land,  designed  for  its 
better  enjoyment,  are  deemed  a  part  of  the  land. 

Replevin. — ^Error  to  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Leslie  D.  Pctbrbauoh,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.     Affirmed.     Opinion  filed  January  27,  1903. 

Jack  &  Tiohenor,  attorneys  for  appellant;  Stevens, 
HoRTON  &  Abbott,  of  counsel. 

Wi^fSLOW  Evans,  attorney  for  appellees. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  replevin  brought  by  defendants  in 
error  to  recover  the  possession  of  certain  engines,  boilers, 
heaters,  iron  smoke  stacks,  electric  dynamo  and  electric 
wiring,  line  shafting  and  belting,  contained  in  a  build- 
ing described  in  the  complaint,  and  which  appears  from 
the  evidence  to  have  been  the  premises  formerly  occupied 
by  Rouse,  Hazard  &  Company,  bicycle  manufacturers  at 
Peoria,  Illinois.  Appellees  claim  to  be  the  owners  of  the 
freehold  on  which  this  plant  was  located,  and  as  stich  the 
owners  of  the  machinery  described  in  the  complaint,  for 
the  alleged  reason  that  it  was  affixed  to  and  constituted  a 
part  of  the  building.  Appellant  claims  the  machinery  is 
personal  property.  It  was  as  such  levied  upon  by  execu- 
tions against  Rouse,  Hazard  &  Co.  while  they  were  in  pos- 
session, and  was  purchased  at  sheriflTs  sale  by  William  Jack, 
who  afterward  executed  a  bill  of  sale  of  the  same  to  Monroe 
Seiberling,  the  appellant. 

There  was  a  trial  in  the  Circuit  Court  without  a  jury. 
The  court  held  that  the  property  in  question  was  a  part  of 
the  realty  and  entered  judgment  accordingly.  Plaintiff 
appeals. 

Rouse,  Hazard  &  Co.  was  a  corporation  in  which  the 
entire  capital  stock  was  owned  by  H.  G.  Rouse  and  S.  B. 
Hazard.     In  August,  1895,  Theodore  Miller,  who  owned  a 
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large  tract  of  land  at  Peoria  Heights,  entered  into  a  written 
contract  with  Rouse  and  Hazard  on  behalf  of  their  cor- 
poration, to  erect  for  them  and  have  completed  by  October 
10,  1895,  a  factory  building  upon  a  certain  ten  acre  tract  of 
land,  which  said  land  and  buildings,  as  a  part  of  said  realty, 
were  to  be  conveyed  b}''  Miller  to  Rouse  and  Hazard.  In 
consideration  of  such  agreement  to  convey  said  real  estate 
Rouse  and  Hazard  agreed  to  occupy  said  fatJtory  as  soon  as 
completed  and  proceed  forthwith  to  manufacture  10,000  or 
more  bicycles  during  the  year  1896,  and  barring  fires, 
strikes,  panics  and  inevitable  contingencies  to  continue  to 
operate  said  factory  for  a  period  of  five  years  in  the  manu- 
facture of  bicycles  or  other  merchandise.  It  was  further 
agreed  between  the  parties  that  if  for  any  reason  Miller 
should  be  unable  to  make  the  conveyance  of  the  real  estate 
at  the  time  specified  that  he  should  have  an  extension  of 
six  months  for  that  purpose  and  that  Rouse  and  Hazard 
might  during  the  interval  occupy  the  factory  without  the 
payment  of  rent.  After  the  execution  of  the  contract 
Miller  proceeded  to  erect  a  building  and  completed  it  in 
the  fall  of  1895.  Rouse,  Hazard  &  Co.  took  immediate 
possession  and  placed  therein  the  machinery  in  controversy 
in  this  case.  They  manufactured  the  10,000  bicycles  in 
the  year  1896  and  fully  carried  out  their  part  of  the  agree- 
ment with  Miller.  Miller  failed  to  convey  the  property 
according  to  the  agreement  but  conveyed  it  to  another,  and 
by  a  succession  of  events  and  conveyances  the  title  to  the 
realty  at  the  time  of  and  prior  to  the  commencement  of 
this  litigation  was  in  Joseph  Miller  and  Frank  Miller, 
appellees.  It  is  apparent  that  the  land  and  building  were 
to  have  been  conveyed  to  Rouse.  Hazard  &  Co.  as  a  bonus 
for  the  establishment  and  maintenance  of  a  manufacturing 
plant.  The  evidence  shows  that  the  machinery  was  so 
attached  that  it  could  not  be  severed  without  serious  injury 
to  the  building. 

The  question  presented  for  our  determination  is  whether 
the  machinery  in  question  is  real  estate  or  personal  prop- 
erty.   If  real  estate  the  judgment  of  the  court  below  must 
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be  affirmed.  If  it  is  to  be  regarded  as  personal  property 
the  judgment  must  be  reversed.  It  is  evident  from  the 
whole  transaction  that  Rouse,  Hazard  &  Co.  were  to  become 
the  owners  of  the  real  estate  and  that  the  relation  of  land- 
lord and  tenant  never  existed  between  them  and  Theodore 
Miller.  The  relation  which  existed  between  the  parties 
was  that  of  vendor  and  vendee.  They  fully  performed  the 
consideration  which  entitled  them  to  a  conveyance  of  the 
land  and  building.  The  status  of  the  parties  was  fixed.  It 
can  not  be  changed  by  the  fact  that  Theodore  Miller  failed 
to  perform  his  duty,  which  was  to  convey  the  real  estate  to 
them.     They  had  their  remedy  for  such  failure. 

The  machinery  in  question  was  placed  in  the  building 
by  Rouse  and'Hazard  with  a  manifest  intention  to  use  it 
as  a  component  part  of  a  permanent  manufacturing  estab- 
lishment. It  was  adapted  in  every  respect  to  and  appro- 
priate for  the  use  for  which  it  was  there  placed.  Rouse 
and  Hazard  were  obligated  under  their  contract  to  con- 
tinue the  operation  of  the  manufacturing  plant  at  least 
for  the  period  of  five  years.  It  is  well  settled  that  the 
rio:ht  to  remove  fixtures  annexed  to  real  estate  by  one  in 
possession  thereof  under  a  contract  for  its  purchase  without 
paying  rent  therefor,  is  to  be. determined  by  the  rule  pre- 
vailing between  grantor  and  grantee,  or  mortgagor  and 
mortgagee,  and  not  that  between  landlord  and  tenant. 
Fixtures  erected  under  such  circumstances  may,  as  against 
the  vendor  of  the  land,  neither  be  removed  by  the  vendee, 
mortgaged  or  sold  by  him,  nor  seized  and  sold  on  fi,  fa. 
against  him  as  his  personal  property.  Ewell  on  Fixtures, 
272.  All  improvements  of  a  permanent  character  placed 
upon  land,  designed  for  its  better  enjoyment,  are  deemed  a 
part  of  the  land.    Dooley  v.  Crist,  25  111.  551. 

We  hold  that  the  machinery  in  question  became  a  fixture 
to  the  realty  and  passed  with  the  conveyance  of  the  land 
to  the  appellees.  Being  realty,  its  sale  upon  the  execution 
to  Jack  as  personal  property  and  his  bill  of  sale  thereof  to 
the  appellant  invested  the  latter  with  no  title  to  the  same. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Vol.  CVI  13 
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The  Chicago,  BarHngton  &  Qaincy  B.  B.  Go.  ?•  Harry 

Danii. 

1.  Instructions— ComptoiniTiflr  of  Instmctiorui  of  Opposite  Party 
When  His  Own  Embody  the  Same  Statement.—K  party  can  not  complain 
of  an  instruction  for  the  opposite  party  if  his  own  instructions  embody 
the  same  statement. 

2.  Damages— W^6n  $15,000  is  Not  -Eawcs^iw.— Plaintiff  was  thirty- 
five  years  of  age,  in  good  health,  and  earning  sixty  dollars  per  month. 
His  left  leg  was  ground  into  an  unrecocrnizable  mass  in  front  of  de- 
fendant's car  wheel,  the  wheel  not  passing  over  the  leg  but  pushing  it 
in  front.  A  physician  cut  off  the  lower  portion  of  the  leg  before  plaint- 
iff was  removed  from  the  ground.  At  the  hospital  the  leg  was  soon 
after  amputated  above  the  knee.  The  injury  was  so  severe  that  the 
flesh  and  tissues  were  torn  from  the  bone  so  that  a  man*s  hand  could  be 
passed  up  between  the  bone  and  tissues  into  the  groin.  He  suffered 
severe  pain,  and  was  confined  to  his  bed  for  several  months:  He  was 
totally  disabled  from  performing  many  kinds  of  active  employment 
previously  open  to  him,  and  has  since  secured  labor  at  a  materially  re- 
duced rate  of  wages,  but  is  crippled  for  life.  Held,  that  the  giving  of 
$15,000  does  not  indicate  that  the  jury  was  governed  by  passion  or 
prejudice. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Theodore  N.  Green,  Judge  pre- 
siding. Heard  in  this  court  at  the  October  term,  1902.  Afitoned. 
Opinion  filed  January  27,  1903. 

Jack  &  Tichenob,  attorneys  for  appellant. 

Joseph  A'.  Weil,  attorney  for  appellee;  James  A.  Cam- 
eron, of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Harry  Dunn  was  seriously  injured  on  the  Cedar  street 
crossing  of  the  Chicago,  Burlington  &  Quincy  Kailroad 
Company,  in  the  city  of  Peoria,  by  a  train  being  pushed 
over  said  crossing,  and  brought  this  suit  to  recover  com- 
pensation therefor.  He  recovered  a  verdict  for  $7,0u0, 
which,  on  motion  of  defendant,  was  set  aside.  At  a  second 
trial  he  recovered  a  verdict  for  $15,000.  A  motion  for  a 
new  trial  was  interposed  by  defendant  and  denied.  Plaint- 
iff had  judgment  on  the  verdict  and  defendant  appeals. 
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The  declaration  contained  four  counts.  The  court 
instructed  ao^ainst  the  plaintiff  on  the  first,  third  and  fourth 
counts.  It  is  argued  that  the  proof  did  not  justify  a  ver- 
dict that  the  defendant  was  guilty  of  the  negligence  charged 
in  the  second  count  of  the  declaration;  that  the  proof 
showed  plaintiff  did  not  exercise  due  care  for  his  own 
safety,  as  averred  in  that  count;  that  the  court  erred  in 
giving  the  first  and  fourth  instructions  for  plaintiff,  and  in 
refusing  the  first  and  second  of  defendant's  refused  instruc- 
tions; and  that  the  verdict  is  excessive. 

At  the  point  in  question  Cedar  street  runs  in  a  substan- 
tially northwesterly  and  southeasterly  direction.  Defend- 
ant crosses  that  street  nearly  at  a  right  angle  and  with 
eight  tracks.  Beginning  with  the  northwest  side,  the  first 
and  second  tracks  are  not  numbered  in  this  record.  The 
next  track  is  called  the  main  track,  and  the  tracks  beyond 
that  to  the  southeast  are  numbered  1,  2,  3,  4  and  5,  respect- 
ively. Plaintiff  was  one  of  four  men  in  the  employ  of  a 
gas  connpany,  who,  at  the  time  in  question,  had  been  doing 
some  work  southeast  of  these  tracks,  and  were  returning, 
driving  alonfi^  Cedar  street  in  a  northwesterly  direction,  and 
approaching  these  tracks.  They  were  riding  in  a  one-horse 
wagon  containing  also  some  materials  used  by  them  in  their 
work,  and  the  horse  was  driven  by  one  Brauer.  The  proof 
introduced  by  plaintiff  tended  to  show  the  following  facts  :* 
that  as  these  parties  approached  this  crossing  a  flagman 
stationed  there,  who  was  in  fact  in  the  employ  of  the  city 
of  Peoria,  but  who  occupied*  a  flagman's  house  provided  by 
the  railroad  company  on  the  southeasterlj'  side  of  the  street 
crossing,  signaled  to  plaintiff  and  his  companions  to  stop; 
that  they  did  stop;  that  a  train  of  cars  on  the  main  track 
crossed  the  street,  going  in  a  northeasterly  direction  on 
the  main  track;  that  after  said  train  had  got  some  distance 
beyond  the  crossing  the  flagman  signaled  the  men  in  the 
wagon  to  come  on,  and  also  gave  a  similar  signal  to  a  team 
and  driver  approaching  the  tracks  on  the  other  side  and 
from  the  opposite  direction;  that  the  driver  of  the  convey- 
ance in  which  plaintiff  was  drove  upon  the    tracks;  that 


196  Appellate  Courts  of  Illinois. 

Vou  106.]  C,  B.  &  Q.  R  R.  CJo.  v.  Dunn. 

both  the  driver  and  plaintiff  made  some  effort  to  see  that 
the  way  was  clear;  that  their  view  down  the  tracks  to  the 
southwest  was  obstructed  by  the  flagman's  house,  and  also 
by  a  line  of  cars  standing  still  on  track  number  4,  and  reach- 
ing up  to  the  plank  crossing  over  which  they  were  driving; 
that  just  as  they  were  going  upon  track  number  3  they 
heard  a  voice  calling  out,  but  were  unable  to  see  from 
whence  it  came  nor  what  it  meant,  until  they  were  on 
track  number  3,  when  they  discovered  a  line,  of  cars  being 
pushed  upon  said  crossing  from  the  southwest  on  track 
number  3;  that  the  driver  attempted  to  get  across,  but  the 
wagon  was  struck  by  the  head  car,  and  plaintiff  was  thrown 
out  and  fell  under  one  of  the  wheels  of  that  car  and  received 
the  injuries  complained  of;  that  no  bell  was  rung  nor 
whistle  sounded  as  said  cars  approached  said  crossing.  The 
evidence  offered  by  defendant  tended  to  show  that  the  flag- 
man did  not  give  a  signal  to  plaintiff  and  his  associates  to 
come  ahead;  that  the  bell  was  rung  continuously  as  said 
line  of  cars  approached  said  crossing;  and  that  the  line  of 
cars  on  track  number  4  did  not  reach  to  the  plank  crossing 
on  which  plaintiff  and  his  associates  were  traveling.  Upon 
these  questions  there  was  a  great  conflict  in  the  testimonv. 
There  is  no  claim  a  whistle  was  sounded  by  the  engine 
pushing  the  approaching  cars.  There  was  abundant  evi- 
dence on  behalf  of  plaintiff  that  the  bell  was  not  rung,  some 
of  it  of  a  positive  and  some  of  it  of  a  negative  character. 
There  was  positive  testimony  introduced  by  defendant  that 
the  bell  was  rtmg.  The  evidence  on  that  subject  is  in  such 
condition  that  we  would  not  be  justified  in  saying  that  the 
proof  required  the  jury  to  find  the  other  way.  After  two 
juries  have  found  for  plaintiff  we  can  not  say  that  the  ver- 
dict is  not  supported  by  the  proof.  The  conduct  of  the 
plaintiff  on  the  wagon  up  to  the  time  it  was  struck  by  the 
head  car,  and  the  conduct  of  the  driver  also,  and  all  the 
facts  surrounding  the  occurrence  were  before  the  jury. 
After  two  juries  have  found  that  plaintiff  and  the  driver 
were  in  the  exercise  of  due  care,  the  state  of  the  proofs  on 
that  subject  would  not  justify  us  in  saying  that  the  jury 
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ought  to  have  found  that  they  were  not  in  the  exercise  of 
duo  care.  It  is  not  claimed  in  argument  here  that  the  court 
erred  in  any  respect  in  its  rulings  upon  the  admission  of 
testimony.  The  evidence  does  not  warrant  our  disturbing 
the  conclusions  of  the  jury  upon  these  questions  of  fact* 

The  fourth  count  of  the  declaration  charged  negligence 
by  the  flagman,  and  that  the  flagman  was  in  the  emplo}^  of 
defendant.  Before  the  close  of  the  proofs  plaintiffs  coun- 
sel stated  to  the  court  that  plaintiff  did  not  claim  to  recover 
under  the  fourth  count  of  the  declaration.  By  defendant's 
second  given  instruction  the  jury  were  told  that  the  flag- 
man was  not  the  agent  of  defenciant,  and  that  the  question 
whether  the  flagman  was  negligent  was  immaterial;  and 
by  defendant's  modified  instruction  number  1  the  court 
told  the  jury. that  if* the  plaintiff  was  injured  solely  in 
consequence  of  the  act  of  the  flagman  plaintiff  could  not 
recover;  so  that  the  fourth  count  is  entirely  out  of  the 
case.  The  first  instruction  given  for  plaintiff  stated  to  the 
jury  the  charges  of  negligence  set  up  against  the  defend- 
ant in  the  first,  second  and  third  counts,  respectively,  of 
the  declaration,  and  that  each  of  said  counts  averred  that 
by  reason  of  the  negligence  in  that  count  specified  the 
plaintiff  while  in  the  exercise  of  due  care  for  his  own  safety 
was  injured.  The  fourth  instruction  given  for  defendant 
told  the  jury  to  disregard  the  first  count  of  the  declara- 
tion. By  defendant's  third  modified  instruction  the  court 
told  the  jury  there  could  be  no  recovery  under  the  third 
count  of  the  declaration.  It  is  argued  that  the  first  instruc- 
tion given  for  plaintiff  above  referred  to  authorized  the 
jury  to  find  for  plaintiff  under  each  or  any  of  the  first 
three  counts  of  the  declaration,  and  that  it  was  therefore 
erroneous;  and  also  that  it  conflicted  with  the  instructions 
already  referred  to  which  told  the  jury  there  could  be  no 
recovery  under  the  first,  third  and  fourth  counts;  and  that 
the  giving  of  this  instruction  for  plaintiff  was  reversible 
error.  We  think  this  position  untenable  for  several  rea- 
sons. First,  the  instruction  does  not  state  that  there  can 
be  a  recovery  under  any  count  of  the  declaration,  but  only 
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states  for  the  information  of  the  jury  what  each  count  of 
the  declaration  charges,  and  as  the  case  was  actually  tried 
on  all  the  counts  it  was  entirely  proper  to  state  to  the  jury 
what  charge  each  count  contained.  Second,  this  instruc- 
tion should  be  read  in  connection  with  those  we  have 
already  referred  to,  given  for  defendant.  Reading  them 
thus,  the  court,  after  telling  the  jury  the  distinct  charges 
of  negligence  contained  in  each  count  respectively,  pro- 
ceeded then  to  tell  the  jury  that  plaintiff  could  not 
recover  upon  the  charges  of  negligence  stated  in  the  first, 
third  and  fourth  counts,  thus  eliminating  those  counts  and 
the  charges  of  negligence'  therein  contained  from  their 
consideration.  Third,  a  party  can  not  complain  of  an  in- 
struction for  the  opposite  party  if  his  own  instructions 
embody  the  same  statement.  (North  Chicago  E.  Ry.  Co. 
V.  Peuser,  190  111.  67;  I.  C.  E.  R.  Co.  v.  Anderson,  1S4  111. 
294:,  304.)  Instruction  number  3,  given  at  the  request  of 
the  defendant,  told  the  jury  that  the  plaintiff  in  order 
to  recover  must  prove  that  at  the  time  of  the  accident 
to  plaintiff  defendant  **  was  guilty  of  one  or  more  of 
the  specified  acts  of  negligence  complained  of  in  the 
declaration  or  sprae  count  thereof  which  caused  the 
injury."  In  instruction  number  5,  given  for  defendant,  the 
jury  were  told  that  plaintiff  must  show  by  the  greater 
weight  of  the  evidence  "  that  the  defendant  was  negligent 
in  some  one  or  more  of  the  ways  charged  in  plaintiff's 
declaration."  The  same  idea  is  expressed  in  the  sixth 
and  seventh  instructions  given  for  defendant.  Defendant 
in  its  instructions  repeatedly  referred  to  the  several  charges 
of  negligence  contained  in  the  different  counts  of  plaint- 
iff's declaration,  and  therefore  can  not  complain  of  plaintiff's 
first  instruction.  The  fourth  instruction,  given  by  the  court 
at  the  request  of  plaintiff,  told  the  jury  that  while  the 
plaintiff  did  not  seek  to  recover  damages  from  defendant 
bv  reason  of  any  negligence  of  the  flagman,  yet  in  deter- 
mining whether  or  not  plaintiff  was  in  the  exercise  of  due 
care  for  his  own  safety  immediately  before  and  at  the  time 
in  question,  the  jury  had  a  right  to  take  into  consideration 
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the  evidence  with  reference  to  the  actions  and  conduct  of 
said  flagman  immediately  preceding  the  injuries  plaintiff 
received,  together  with  all  the  other  proof  in  the  case.  We 
see  no  just  objection  to  this  instruction.  The  jury  was  clearly 
instructed  on  behalf  of  defendant  that  the  flagmfan  was 
not  the  agent  of  defendant,  and  that  the  question  whether 
the  flagman  was  negligent  was  not  a  matter  to  be  consid- 
ered b\''  the  jury.  But  the  question  whether  the  plaintiff 
exercised  due  care  was  to  be  determined  by  all  the  circum- 
stances surrounding  him.  One  of  those  circumstances  was 
the  fact  that  there  was  a  flagman  there  performing  the 
usual  duties  of  a  flagman  at  a  railroad  crossing.  There  is 
nothing  to  show  that  plaintiff  or  the  driver  of  the  horse 
and  wagon  knew  this  flagman  was  paid  by  the  city  or  knew 
of  any  reason  why  he  should  not  be  governed  by  the  sig- 
nals and  directions  of  this  flagman  to  the  same  extent  that 
people  are  ordinarily  governed  thereby  at  any  dangerous 
railroad  crossing.  Th6  jury  might  have  been  inclined  to 
think  that  as  the.  flagman  was  not  the  servant  of  the  rail- 
way company  the  driver  should  not  have  driven  ahead 
when  the  flagman  gave  the  signal  to  do  so,  or  should  not 
have  relied  at  all  upon  his  presence  and  actions  on  the 
crossing.  It  waK  proper  to  inform  the  jury  that  the  pres- 
ence of  the  flagman  and  his  actions  were  to  be  considered 
in  determining  whether  the  plaintiff  exercised  due  care  in 
view  of  his  surroundings  and  situation. 

Defendant's  first  refused  instruction  stated  that  the  men 
in  charge  of  defendant's  train  in  question  were  not  required 
to  stop  or  check  speed  on  seeing  plaintiff  and  those  with 
him  near  the  crossing,  but  had  a  right  to  expect  that  they 
would  wait  according  to  the  known .  custom  rather  than 
attempt  to  cross  in  front  of  the  train.  The  second  oount 
of  the  declaration  charged  that  the  defendant  pushed  said 
cars  upon  the  crossing  without  giving  the  statutory  signals. 
There  was  proof  to  sustain  that  charge.  The  instruction 
just  referred  to  ignored  that  proof.  If  defendant  under- 
took to  push  a  lino  of  cars  over  a  public  highway  without 
giving  the  statutory  signals,  under  those  circumstances  its 
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servants  controlling  the  cars  would  have  no  right  to  go 
ahead  and  assume  that  persons  who  had  not  been  notified 
of  the  approach  of  the  train  as  required  by  law  would  wait 
for  the  train  to  cross.  Defendant's  second  refused  instruc- 
tion stated  that  the  men  in  charge  of  the  train,  on  seeing 
plaintiflP  and  his  party  approaching  the  crossing,  were  not 
required  to  stop  op  slow  down  until  it  became  apparent 
from  the  actions  of  the  persons  in  the  vehicle  that  they 
would  attempt  to  pass  in  front  of  the  moving  cars,  and  if 
the  jury  believed  that  at  that  time  the  cut  of  the  cars  was 
so  near  plaintifiPs  wagon  as  to  make  it  impossible  for  the 
train  men  to  avoid  the  collision,  they  should  find  defend- 
ant not  guilty.  This  instruction  would  not  be  the  law  as 
applied  to  a  case  where  the  train  approached  the  crossing 
without  giving  the  statutory  signals,  and  it  ignored  the 
charge  in  the  second  count  and  the  proof  in  support  thereof. 
These  instructions  were  therefore  properly  refused.  In 
this  connection  it  should  be  said  thdt  while  defendant  in 
its  argument  states  that  Cedar  street  has  not  in  fact  been 
laid,  out  over  the  area  occupied  by  these  tracks,  it  was 
spoken  of  generally  by  the  witnesses  as  a  public  street,  and 
no  claim  that  it  was  not  seems  to  have  been  made  at  the 
trial;  and  moreover,  defendant  introduced  a  plat  in  evi- 
dence which  shows  Cedar  street,  and  is  entitled  "  Cedar 
street  crossing  C,  B.  &  Q.  Ey."  In  this  state  of  the  proof 
it  sufficiently  appears  that  this  was  a  public  street. 

It  is  said  the  damages  are  excessive.  PlaintiflF  was 
thirty-five  years  of  age,  in  good  health,  and  earning  $(50 
per  month.  His  left  leg  was  ground  into  an  unrecogniz- 
able mass  in  front  of  defendant's  car  wheel,  the  wheel  not 
passing  over  the  leg  but  pushing  it  in  front.-  A  physician 
cut  off  the  lower  portion  of  the  leg  before  plaintiff  was 
removed  from  the  ground.  At  the  hospital  the  leg  was 
soon  after  amputated  above  the  knee.  The  injury  was  so 
severe  that  the  flesh  and  tissues  were  torn  from  the  bone 
so  that  a  man's  hand  could  be  passed  up  between  the  bone 
and  tissues  into  the  groin.  Plaintiff  suffered  severe  pain, 
lie  was  confined  to  his  bed  for  several  months.    He  was 
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totally  disabled  from  performing  many  kinds  of  active 
employment  previously  open  to  him.  He  has  since  secured 
labor  at  a  materially  reduced  rate  of  wages.  He  is  crippled 
for  life.  While  the  verdict  may  be  somewhat  large  from 
our  standpoint,  we  do  not  feel  warranted  in  saying  that  it 
indicates  the  jury  were  governed  by  passion  or  prejudice,  or 
that  it  should  be  reversed  because  of  the  amount  allowed. 
The  assessment  of  damages  in  such  a  case  does  not  rest  in 
mere  computation,  and  the  award  of  the  jury  ought  not  to 
be  disturbed  on  appeal  unless  the  appellate  tribunal  can 
say  it  is  clear  to  it  the  jury  were  actuated  by  improper 
motives  in  making  the  assessment. 
The  judgment  is  affirmed. 
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Duncan  B.  Rogers  v.  Jesso  Dimon  et  ah 

1.  Assignment— 0/  Judgment,  Transfers  Equitable  Rights  to  As- 
signee.— The  assignment  of  a  judgment  in  writing,  by  a  receiver  who 
had  power  to  dispone  of  the  assets  of  a  bank,  vests  in  the  assignee  title 
to  the  judgment,  and  the  right  to  such  equitable  relief  as  the  bank  or 
the  receiver  could  have  had. 

2.  Creditor's  Bill— jRigr/i/  to  File  Accrues  After  One  Eoeecution  Has 
Been  Issued  and  Returned  Unsatisfied.— Where  one  exeeution  has  been 
issued  upon  a  judgment  and  returned  unsatisfied,  the  right  to  tile  a 
creditor's  bill  accrues,  if  there  is  property  to  be  reached  thereby. 

8.  Debtor  and  Creditor— Debtor  May  Give  Property  to  Husband 
if  Not  for  the  Purpose  of  Defrauding  Creditors,-— A  creditor  without  a 
lien  on  bis  debtor's  property  can  not  complain  that  his  debtor  is  giving 
away  property  to  her  husband  unless  such  creditor  can  establish  the 
fact  that  she  has  not  retained  enough  to  satisfy  existing  debts.  Such 
grantor  must  make  himself  insolvent  by  such  gifts  or  conveyances  and 
fraud  must  be  charged  and  proved  in  order  to  impeach  them. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Winnebago 
Ck)anty;  the  Hon.  Charles  E.  Fuller,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Reversed.  Opinion  filed  January 
27, 1903. 

Robert  M.  Brand,  attorney  for  appellant. 
FiSHEB  &  North,  attorneys  for  appellees. 
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Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  creditor's  bill  brought  by  appellees  ao^ainst 
appellant,  Duncan  B.  Rogers,  and  others,  in  the  Circuit 
Court  of  Winnebago  County.  The  bill  as  amended  charges 
that  on  September  14,  1892,  Minerva  Churchill  Rogers 
became  indebted  to  the  Second  National  Bank  of  Rockford 
in  the  sum  of  $2,500;  that  upon  December  9,  1896,  said 
bank  recovered  a  judgment  in  the  Circuit  Court  of  Ogle 
County  against  her  for  the  sura  of  $2,592.83;  that  on  Janu- 
ary 22,  1897,  the  bank  caused  an  execution  to  be  issued  on 
said  judgment  directed  to  the  sheriff  of  the  county  of  O^le, 
in  which  county  said  Minerva  Churchill  Rogers  then 
resided;  that  said  sheriff  thereafter,  on  October  13, 1897, 
returned  said  writ  unsatisfied;  that  on  October  14,  1896, 
said  bank  failed,  and  on  November  15th  following,  H.  H. 
Waldo  was  duly  appointed  receiver  thereof;  that  on  Sep- 
tember 20, 1900,  said  receiver  sold  and  assigned  said  judg- 
ment to  appellees;  that  said  judgment  is  still  unsatisfied  and 
there  is  due  appellees  upon  the  same  the  sum  of  $2,592^83, 
together  with  costs  and  interest;  that  at  the  time  of  the 
recovery  of  said  judgment  said  Minerva  Churchill  Rogers 
was  the  owner  of  large  property  interests,  mortgages, 
claims  and  choses  in  action;  that  at  the  time  of  the  filing 
of  said  bill  Duncan  B.  Rogers,  the  husband  of  Minerva 
Churchill  Rogers,  had  in  his  possession  certain  personal 
property,  choses  in  action  and  real  estate,  in  which  she  was 
beneficially  interested,  or  that  he  held  the  same  in  trust  for 
her;  that  he  held  the  legal  title  to  certain  lots  in  the  city  of 
Rockford  in  which  she  had  an  equitable  interest,  and  which 
should  be  subjected  to  the  payment  of  appellees'  claims; 
that  William  F.  Huffman  and  Sarah  Fisher  were  in  pos- 
session of  said  premises  or  some  part  thereof.     . 

The  bill  prayed  for  a  full  and  complete  discovery  and 
that  said  Minerva  Churchill  Rogers  should  be  decreed  to 
pay  appellees  the  amount  of  such  judgment,  costs  and  inter- 
est; that  the  deeds  conveying  said  lots  in  the  city  of  Rock- 
ford to  said  Duncan  B.  Rogers  be  set  aside  as  a  fraud  upon 
the  ri.<2:hts  of  appellees,  and  that  said  premises  be  sold  under 
the  dirijction  of  the  court  to  satisfy  appellees'  debt. 
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An  order  of  default  was  entered  against  all  the  defend- 
ants except  Duncan  B.  Kogers,  who  by  his  atiswer  as 
amended,  denies  that  he  has  knowledge  of  any  property, 
real  op  personal,  in  which  Minerva  Churchill  Rogers  had 
any  interest,  except  certain  notes  and  certificates  of  stock 
mentioned  therein,  which  he  alleges  to  be  worthless  and  of 
no  value;  avers  that  he  is  the  absolute  owner  of  the  premises 
described  in  the  bill  as  located  in  the  city  of  Kockford  and 
paid  full  value  for  tlie  same;  denies  that  he  holds  any  prop- 
erty, real  or  personal,  in  which  Minerva  Churchill  Rogers  is 
interested;  denies  that  Waldo  as  receiver  sold  and  assigned 
said  judgment  to  appellees  or  that  the  same  is  now  legally 
owned  and  held  by  them;  denies  that  appellees  are  entitled 
to  the  relief  sought  for. 

The  cause  was  referred  to  the  master  in  chancery,  who 
found  the  facts  substantially  as  alleged  in  the  bill,  and 
reported  as  his  conclusion^  that  a  decree  should  be  entered 
granting  appellees  the  relief  prayed  for  as  against  the 
premises  described  as  lots  1,  2,  3,  4  and  11  in  Park  Ridge 
addition  to  the  city  of  Rockford,  to  which  Duncan  B. 
Rogers  held  the  legal  title,  but  which  the  master  found  in 
equity  belonged  to  the  defendant  Minerva  Churchill  Rogers. 
The  master  also  found,  as  a  matter  of  law,  that  appellees 
had  exhausted  their  remedy  at  law.  Upon  final  hearing 
the  court  found  that  the  real  estate  above  described  was  in 
equity  the  property  of  Minerva  Churchill  Rogers,  and  that 
appellees  were  entitled  to  a  lien  upon  the  same  for  the 
amount  due  upon  said  judgment,  amounting  to  $3,268.26 
and  the  costs  of  this  suit,  and  it  was  decreed  that  appellant, 
Duncan  B.  Rogers,  or  Minerva  Churchill  Rogers,  pay  said 
sum  within  thirty  days  from  the  date  of  the  decree,  and  in 
case  of  their  failure  so  to  do  that  said  premises  be  sold  to 
satisfy  said  debt  and  costs. 

It  appeared  from  the  evidence  taken  before  the  master 
that  on  September  14,  1892,  Minerva  Churchill  Rogers,  to- 
gether with  one  W.  J.  Plow,  Jr.,  signed  a  note  for  $2,000 
to  L.  Judson  West,  and  that  this  bote  was  afterward 
assigned  by  West  with  other  notes  to  the  Second  National 
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Bank  of  Rockford  as  collateral  security  for  a  note  of  larger 
amount  given  by  him  to  the  bank.  West  did  not  pay  his 
note  and  on  December  9,  1896,  the  bank  recovered  a  judg- 
ment against  Mrs.  Rogers  on  the  collateral  note  above 
mentioned.  Some  time  after  the  receiver  took  possession 
of  the  assets  of  the  bank,  he  sold  this  judgment,  amounting 
to  S2.592.83,  to  appellees,  with  various  other  securities,  for 
the  sum  of  $100.  The  premises  in  question  here,  and 
against  which  the  court  found  appellees  were  entitled  to  a 
lien  for  the  payment  of  the  debt  claimed  to  be  due  them, 
were  formerly  owned  by  L.  Judson  West.  They  were 
mortgaged  to  Frank  T.  Bertrand  for  $4,000  and  Mrs.  Rog- 
ers had  a  second  mortgage  upon  them  for  a  like  amount. 
It  further  appeared  that  in  1895,  the  exact  date  not  being 
shown  by  the  record,  Duncan  B.  Rogers  paid  oflp  the  mort- 
gage to  Bertrand  and  the  latter  made  him  a  deed  for  the 
premises.  Mrs.  Rogers  about  the  same  time,  as  nearly  as  can 
be  ascertained  from  the  record,  satisfied  her  mortgage 
upon  the  premises.  It  was  claimed  by  appellees  and  found 
by  the  master  and  court  that  the  Bertrand  mortgage  was 
paid  with  moneys  belonging  in  equity,  so  far  as  appellees 
wore  concerned,  to  Mrs.  Rogers,  and  on  that  ground  the 
court  established  the  lien  upon  said  premises  in  favor  of 
ap|)ellees  and  ordered  the  sale. 

Appellant  raises  the  question  whether  appellees  are  the 
legal  owners  of  the  judgment  in  question.  The  judgment 
was  assigned  to  appellees  in  writing  by  the  receiver,  who 
had  power  to  dispose  of  the  assets  of  the  bank.  That 
assignment  vested  appellees  with  title  to  the  judgment  and 
with  the  right  to  such  equitable  relief  as  the  bank  or  the 
receiver  could  have  had.     Crawford  v.  Logan,  97  111.  396. 

Appellant  insists  also  that  appellees  should  have  taken 
out  another  execution  after  buying  the  judgment  before 
filing  a  creditor's  bill.  This,  however,  was  not  necessary. 
One  execution  having  been  issued  upon  the  judgment  and 
having  been  returned  unsatisfied,  the  right  to  file  a  cred- 
itor's bill  accrued  if  there  was  property  to  be  reached 
thereb3%  Gleason  v.  Gage,  7  Paige  Ch.  121;  Corning  v 
Stebbins,  1  Barbour  Ch.  589. 


Second  District — October  Term,  1902,    205 

Rogers  v.  Dimon. 

It  is  to  be  observed,  however,  that  the  bill  does  not  allege 
nor  does  the  decree  find  that  Mrs.  Rogers  was  insolvent  at 
the  time  her  husband  obtained  title  to  the  premises  in 
question,  nor  at  the  time  she  released  her  mortgage  upon 
the  same.  Nor  do  the  proofs,  which  are  very  indefinite 
upon  the  subject,  show  satisfactorily  that  she  was  insolvent 
at  such  time.  It  does  appear  from  the  proofs  that  at  the 
time  Mrs.  Rogers  executed  the  note  with  Plow  to  West  she 
was  possessed  of  considerable  property,  largely  in  excess  of 
the  amount  of  the  note,  and  the  bill  alleges  that  at  the 
time  the  judgment  was  obtained  by  the  bank  against  Mrs. 
Rogers  she  "  was  the  owner  of  large  property  interests, 
mortgages,  claims  and  choses  in  action."  The  judgment, 
however,  was  not  obtained  against  her  until  in  December 
of  the  year  following  the  date  of  the  conveyance  to  appel- 
lant, and  the  execution  was  not  returned  unsatis6ed  until 
October  13,  1897.  It  is  not  to  be  denied  that  Mrs.  Rogers 
bad  a  legal  right  both  to  furnish  her  husband  with  the 
money  to  pay  off  the  Bertrand  mortgage  and  to  release  her 
own  mortgage  upon  the  premises  in  question,  if  such  action 
was  not  taken  by  her  for  the  purpose  of  defrauding  her  cred- 
itors and  if  she  retained  a  sufficient  amount  to  satisfy  their 
claim.  Eames  v.  Dorsett,  147  111.  540;  Bridgford  v.  Riddell, 
55  111.  261;  Nichols  v.  Wallace,  31  111.  App.  408. 

In  Moritz  v.  Hoffman,  35  111.  553,  it  is  said  : 

"  No  creditor  without  a  lien  has  any  right  to  complain 
that  his  debtor  is  giving  away  property  to  his  wife  or 
children  unless  such  creditor  can  establish  the  fact  that  he 
has  not  retained  enough  to  satisfy  existing  debts.  Such 
grantor  must  make  himself  insolvent  by  sucn  gifts  or  con- 
veyances, and  to  impeach  them,  fraud  must  be  charged  and 
proved." 

In  the  case  of  Bittinger  v.  Kasten,  111  111!  260,  which  was 
a  creditor's  bill  to  subject  certain  real  estate  vested  in 
Fredericka  Kasten  to  the  payment  of  a  judgment  against 
her  husband,  Carl  Kasten,  it  was  said  by  the  court : 

"  In  this  case  the  bill  alleges  the  liabilit}'^  of  Carl  Kasten 
to  complainant,  as  surety  on  an  appeal  bond,  at  the  time 
of  making  the  provision  in  favor  of  his  wife,  but  does  not 
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charge  that  ho  was  insolvent,  or  that  such  provision  or 
gift  rendered  him  insolvent  or  unable  to  meet  all  his  legal 
obligations,  or  even  that  he  owed  any  other  persons.  In 
the  absence  of  an  allegation  to  that  effect  sustained  by 
proof,  it  can  not  be  presumed  that  any  other  debts  of  Carl 
Kasten  then  existea.  *  *  *  Here,  there  is  an  entire 
want  of  evidence  on  the  part  of  complainants  to  establish 
the  fact  that  (Kasten)  was  insolvent  when  he  executed  the 
deed." 

We  are  of  opinion  that  the  proofs  failed  to  satisfactorily 
show  that  the  transactions  complained  of  were  in  fraud  of 
the  creditors  of  Mrs.  Rogers;  and  as  the  bill  failed  to  allege, 
the  evidence  to  show  or  the  decree  to  find  that  she  was 
insolvent,  at  the  time  such  transactions  took  place,  the 
decree  should  not  be  permitted  to  stand,  and  it  is  accord- 
ingly reversed. 


J.  B.  Aurner  v.  Margaret  Pierce. 

1.  Forcible  Detainer— -For  Property  Held  as  Security  for  Loans,— 
Forcible  detainer  can  not  be  maintained  to  recover  possession  of  prem- 
ises simply  conveyed  as  security  for  loans. 

2.  Same— Where  Plaintiff  Has  Never  Been  in  Possession,— Forcible 
detainer  is  not  maintainable  where  the  plaintiff  has  never  been  in  pos- 
session of  the  premises  under  his  contract. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  DeKalb 
County;  the  Hon.  George  W.  Brown,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  January  27, 
1908. 

Cliffe  &  Cliffe,  attorneys  for  appellant. 

H.  A.  Jones  and  J.  E.  Matteson,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  forcible  detainer  brought  by  appel- 
lant against  appellee  to  recover  possession  of  the  second 
story  of  a  frame  building,  situated  on  lots  2  and  3  in 
block  36  in  the  city  of  DeKalb.  In  the  court  below  a 
jury  was  waived  and  this  case  was  tried  by  stipulation  of 
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the  parties  with  a  chancery  case  and  a  case  involving  the 
allowance  of  an  award  to  appellee,  as  the  widow  of  Ben- 
jamin F.  Church,  deceased.  The  latter  case,  under  the  title 
of  Kittie  Alden  et  al.  v.  Margaret  Pierce  Church,  is  in  this 
court  on  appeal,  and  the  records  in  that  case  and  this  are 
substantially  the  same. 

There  was  a  finding  and  judgment  in  the  court  below  in 
favor  of  the  defendant,  from  which  plaintiff  below  appeals. 
It  appeared   from  the  evidence  that  on  December  24, 
1891,  appellant,  John  B.  Aurner,  entered  into  a  written 
contract   with   Martha   F.   Church,  wife  of  Benjamin   F. 
Church,  by  which  appellant  agreed  to  convey  to  her  lot 
Jfo.  3  above  mentioned  in  consideration  of  the  sum  of  $500, 
thereafter  to  be  paid  in  certain  installments  provided  for 
by  the  contract;  that  on  the  30th  da}^  of  December,  1891, 
appellant  made  a  similar  contract  with  Martha  F.  Church 
for  the  conveyance  to  her  of  lot  No.  2  aforesaid  for  the 
consideration  of  $400;   that  Martha  F.  Church  departed 
this  life  October  2,  1894,  leaving  no  children;  that  Ben- 
jamin F.  Church  died  November  15,  1900;  that  at  the  time 
of  his  death  appellee,  who  claimed  to  have  been  married 
to  him  on  June  18,  1899,  occupied  the  premises  in  question 
here  as  a  homestead;  that  appellee  claims  the  right  to  the 
possession  of  said  premises  by  virtue  of  her  homestead  and 
dower  interest  therein,  as  the  widow  of  Benjamin  F.  Church, 
deceased,  and  also  by  virtue  of  a  deed  of  conveyance  to 
her  dated  August  12,  1901,  from  Susan  Armstrong  and 
Jesse  Lee,  who  describe  themselves  in  said  deed,  as  the  only 
heirs  at  law  of  said  Martha  F.  Church,  and  conveyed  to 
her  all  their  right,  title  and  interest  in  and  to  said  premises. 
Appellant  seeks  to  recover  possession  of  said  premises 
upon  the  following  grounds:     First,  that  appellee  is  not 
the    lawful    widow    of    Benjamin    F.   Church,   deceased; 
second,  that  the  relation  of  vendor  and   vendee  existed 
betweeh  appellant  and  Martha  F.  Church,  former  wife  of 
Benjamin  F.  Church,  deceased;  that  the  terms  of  the  con- 
tract between  appellant  and  said  Martha  F.  Church  above 
mentioned  had  not  been  complied  with;  that  appellant  had 
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made  a  demand  in  writing  for  the  possession  of  said 
premises  and  was  therefore  entitled  to  maintain  his  suit 
under  the  fifth  clause  of  section  2  of  the  forcible  entrv  and 
detainer  law. 

In  regard  to  the  first  proposition,  it  is  sufficient  to  say 
that  we  have  this  day  filed  an  opinion  in  said  case  of  Kittie 
Alden  et  al.  v.  Margaret  Pierce  Church,  in  which  we  have 
held  upon  the  same  evidence  contained  in  this  record,  that 
appellee  was  the  lawful  wife  of  Benjamin  F.  Church.  We 
are  also  of  opinion  that  the  relation  of  vendor  and  vendee  did 
not  exist  between  appellant  and  Martha  F.  Church.  The 
proofs  show  that  Martha  F.  Church  had  a  contract  for  the 
purchase  of  said  lot  No.  2  from  Maria  Corkings  made  Jan- 
uary 18,  1886,  upon  which  tliere  was  due  and  unpaid  about 
the  sum  of  $38;  that  Martha  F.  Church  borrowed  the 
money  of  appellant  to  finish  making  this  payment,  made 
improvements  upon  the  premises,  and  for  other  purposes; 
that  she  caused  a  deed  to  the  premises  to  be  made  directly 
from  Maria  Corkings  to  appellant  to  secure  him  for  the 
money  borrowed,  taking  from  the  contract  in  reference  to 
said  lot  above  mentioned;  that  lot  No.  3  was  purchased  by 
Martha  F.  Church  of  Maria  Brady  for  the  sum  of  $500; 
that  the  money  to  pay  for  the  same  was  also  borrowed  of 
appellant;  that  Martha  F.  Church  caused  the  deed  to  said 
premises  to  be  made  by  Maria  Brady  directly  to  appellant, 
to  secure  the  latter  for  the  money  borrowed,  and  that  appel- 
lant entered  into  the  agreement  with  her,  in  reference  to 
said  premises,  above  referred  to. 

It  is  therefore  plain  from  the  evidence  that  the  lots  were 
conveyed  to  appellant  simply  as  security  for  the  loans  made 
by  him  to  Martha  F.  Church  and  that  said  lots  were  never 
purchased  from  him  by  her. 

Under  such  circumstances  appellant  can  not  maintain 
forcible  (Retainer  to  recover  possession  of  the  premises. 
West  V.  Frederick,  62  111.  191. 

It  is  also  to  be  observed  as  another  reason  why  appellant 
was  not  entitled  to  maintain  this  suit,  that  he  was  never  in 
possession  of  the  premises  in  question  and  that  neither 
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Martha   F.   Church,   Benjamin    F.   Church  nor    appellee 
obtained  possession  of  said  premises  from  appellant,  under 
the  contracts  between  him  and  Martha  F.  Church.     Has- 
kins  V.  Haskins,  67  III.  446. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Mr.  Presiding  Justice  Brown  took  no  part  in  the  hear- 
ing of  this  cause. 


Richard  A.  Gayenaugh  v.  Blanche  0.  Gavenangh. 

1.  Ajamojuy— Amount  Fixed  by  Agreement  of  Parties  and  Made  a 
Part  of  the  Decree. — Where  the  amount  to  be  paid  as  alimony  is  fixed 
by  an  agreement  or  contract  of  the  parties,  and  that  agreement  or  con- 
tract is  made  a  part  of  the  decree,  it  becomes  &s  binding  upon  the  par- 
ties as  any  other  part  of  the  decree,  and  can  be  enforced  in  the  same 
manner  as  though  the  amount  had  been  fixed  by  the  court  upon  hearing, 
without  consent  of  the  parties. 

2.  SAXB—Poioer  of  the  Court  to  Enforce  a  Decree  for  Alimony.— A 
court  of  chancery  has  power  to  enforce  a  decree  for  alimony  by  attach- 
ment for  contempt,  even  after  the  expiration  of  the  term  at  which  the 
original  decree  for  divorce  and  alimony  was  entered. 

3.  Same— Agreement  to  Take  Less  than  the  Amount  Decreed  by  the 
Court  Does  Not  Destroy  the  Legal  Effect  of  the  Court's  Decree,— An 
agreement  by  a  divorced  wife  by  which  she  consents  to  a  reduction  of 
the  amount  of  alimony  allowed  by  the  court,  is  not  an  independent  con- 
tract, and  does  not  change  her  rights  under  the  original  decree,  except 
as  to  the  amount  she  is  to  receive. 

Attacliment  for  Contempt— Error  to  the  City  Court  of  Elgin;  the 
Hon.  Russell  P.  Goodwin,  Judge  presiding.  Heard  in  this  court  at 
thp  October  term,  1902.  Affirmed  in  part  and  reversed  in  part.  Opinion 
filed  January  27,  1903. 

JosLYN  &  Raymond,  attorneys  for  plaintiflP  in  error. 

Russell  &  Hazklhurst  and  David  F.  Matchett,  attor- 
neys for  'defendant  in  error. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the  court. 
On  September  9,  1896,  a  decree  wa»  entered  by  the  City 
Court  of  Elgin,  granting  Richard  A.  Cgivenaugh  a  divorce 

Vol.  OVI  U 
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from  his  wife,  Blanche  O.  Cavenaugh,  on  the  ground  of 
extreme  and  repeated  cruelty.  By  the  decree  he  was 
awarded  the  care  and  custody  of  one  of  their  two  children 
and  she  the  care  and  custody  of  the  other.  It  was  further 
decreed,  by  agreement  of  the  parties,  that  he  should  pay  her 
as  alimony  the  sum  of  $40  per  month  on  the  first  day  of 
each  month,  until  the  further  order  of  the  court.  The 
evidence  shows  that  Richard  A.  Cavenaugh  complied  with 
the  terms  of  the  decree,  paying  the  $40  per  month  as  ali- 
mony, until  May  18,  1898.  On  May  19,  1898,  there  was  a 
meeting  of  the  parties  and  Blanche  O.  Cavenaugh  at  that 
time  signed  the  following  agreement: 

"As  I  am  thoroughly  convinced  that  R.  A.  Cavenaugh  is 
not  able  to  pay  me  more  than  twenty -five  dollars  per  month 
as  alimony,  I  hereb}^  agree  to  accept  that  amount  instead 
of  the  forty  dollars  per  month  allowed  me  by  the  court 
from  this  date"." 

Thereafter  Richard  A.  Cavenaugh  paid  his  former  wife . 
$25  a  month  until  January  1,  1901.  On  June  10,  1901, 
Mrs.  Cavenaugh  filed  an  affidavit  in  the  case  stating 
that  by  the  terms  of  the  decree  of  divorce  above  referred 
to,  there  was  then  due  and  unpaid  to  her  from  Richard 
A.  Cavenaugh,  the  sum  of  $846,  and  asking  that  a  rule  be 
entered  against  him  to  show  cause  why  he  should  not  be 
committed  to  jail  for  his  failure  to  comply  with  the 
provisions  of  the  decree.  On  the  same  day  the  court 
ordered  that  Cavenaugh  come  into  court  by  the  next  Mon- 
day morning,  to  show  cause  why  he  should  not  be  tried  for 
contempt  of  court,  the  time  being  afterward  extended 
until  July  1,  1901.  On  said  last  named  date  Cavenaugh 
appeared  in  court,  to  resist  the  proceedings  for  contempt 
against  him,  but  on  the  hearing  the  court  ordered  that  he 
pay  to  Mrs.  Cavenaugh,  within  ten  days,  $150,  said  amount 
being  arrived  at  by  estimating  the  alimony  at  $25  per 
month  from  January  1,  1901,  to  July  1,  1901.  It  wa^ 
further  ordered  that  he  pay  to  the  clerk  of  said  court  the 
sum  of  $25  per  month  as  alimony  from  July  1,  1901,  untiJ 
the  further  order  of  the  court,  and  that  in  case  of  default 
in  making  said  payments  or  any  of  them  he  stand  com- 
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mitted  to  jail  until  he  make  the  same  as  ordered.  To 
reverse  this  order  Richard  A.  Cavenaugh  has  sued  out  a 
writ  of  error  from  this  court. 

(1)  It  is  claimed  that  the  original  order  for  alimony 
having  been  made  by  agreement,  was  simply  a  contract 
between  the  parties,  and  could  not  be  enforced  by  contempt 
proceedings.  We  are  of  opinion,  however,  that  the  original 
decree  was  binding  in  all  respects  upon  the  parties,  not- 
withstanding the  fact  that  it  awarded  alimony  to  the  wife 
while  granting  the  husband  a  decree  against  her  for  divorce. 
That  part  of  the  decree  which  referred  to  alimony  to  be 
paid  to  the  wife,  is  recited  therein  to  have  been  entered  by 
agreement  of  the  parties,  and  was  therefore  binding  upon 
them.  In  the  case  of  Buck  v.  Buck,  60  111.  241,  where,  in 
a  divorce  suit,  the  question  of  alimony  as  found  bv  the 
decree  was  fixed  by  the  consent  of  parties,  and  one  provis- 
ion was  that  the  husband  should  maintain  and  educate  an 
adopted  daughter  of  the  parties,  the  following  language 
was  used  in  the  opinion  of  the  court : 

"  It  sufficiently  appears  from  the  recitals  in  the  decree, 
that  the  whole  question  of  alimony  was  fixed  and  settled  by 
the  agreement  of  the  parties,  not  only  the  amount  of  money 
and  articles  of  personal  property  allowed  to  the  defendant 
inerror,  but  also  the  provision  made  for  the  support  and 
maintenance  of  their  adopted  daughter.  Having  consented 
to  these  provisions  of  the  decree,  the  plaintiff  in  error  can 
have  no  relief  against  the  force  of  his  own  voluntary  agree- 
ment. Whether  the  alimony  is  too  high,  or  whether  the 
court  had  any  lawful  authority  to  make  provision  for  the 
maintenance  of  the  adopted  daughter  without  the  consent 
of  the  plaintiff  in  error,  it  is  not  now  necessary  for  us  to 
express  an  opinion.  It  was  competent  for  the  plaintiff  in 
error  to  consent  to  such  a  decree,  and  having  done  so  it  must 
remain  forever  binding  on  him." 

This  doctrine  is  also  supported  by  1  Bishop  on  Marriage 
and  Divorce,  Sec.  1633,  and  Storey  v.  Storey,  125  111.  608. 
It  follows  that  notwithstanding  the  amount  to  be  paid  as 
alimony  was  fixed  by  the,  agreement  or  contract  of  the  par- 
ties, yet  when  that  agreement  or  contract  was  made  a  part 
of  the  decree,  it  became  as  binding  upon  the  parties  as  any 
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other  part  of  the  decree  and  could  be  enforced  in  the  same 
manner  as  though  the  amount  had  been  fixed  by  the  court 
upon  hearing,  without  consent  of  the  parties.  The  fact 
that  several  years  had  elapsed  since  the  decree  was  entered 
is  immaterial,  as  it  is  well  settled  that  a  court  of  chancery 
has  power  to  enforce  a  decree  for  alimony  by  attachment 
for  contempt,  even  after  the  expiration  of  the  term  at  which 
the  original  decree  for  divorce  and  alimony  was  entered. 
Welty  V.  Welty,  195  111.  335. 

(2)  In  the  original  decree  it  was  provided  that  the  amount 
agreed  upon  as  alimony  be  paid  '^  until  the  further  order  of 
the  court."  The  court  therefore  expressly  reserved  the 
power  to  change  the  order  as  to  the  alimony  and  had  juris- 
diction of  the  subject-matter.  Notice  was  served  upon 
plaintiff  in  error  of  the  application  to  be  made  by  defend- 
ant in  error,  for  a  rule  upon  him  to  show  why  he  should 
not  be  adjudged  in  contempt  of  court,  for  the  failure  to 
comply  with  the  provisions  of  the  decree,  in  reference  to 
alimony.  He  also  appeared  in  person  and  by  counsel  and 
testified  in  his  own  behalf  for  the  purpose  of  defeating  the 
application,  consequently  the  court  also  had  jurisdiction  of 
the  person  and  could  make  such  orders  as  the  facts 
warranted,  concerning  the  alimony  already  due  and  yet  to 
accrue. 

(3)  It  is  contended  that  the  agreement  entered  into  by 
defendant  in  error  on  May  19,  1898,  by  which  she  con- 
sented to  the  payment  of  $25  instead  of  $40  per  month  for 
the  alimony  decreed  to  her  by  the  court,  must  be  taken  as 
being  in  full  satisfaction  of  the  decree  and  stand  in  lieu 
thereof;  and  that  as  a  consequence  defendant  in  error 
could  not  enforce  the  collection  of  alimony  by  proceedings 
for  contempt,  but  must  depend  upon  a  suit  upon  the  con- 
tract. We  do  not  consider  this  position  tenable.  We 
regard  the  agreement  mentioned  as  merely  a  consent  to  a 
reduction  in  the  amount  of  alimony  and  not  as  an  independ- 
ent contract  in  reference  to  the  same.  This  she  could  enter 
into  without  changing  her  rights  under  the  original  decree, 
except  as  to  the  amount  she  was  to  receive.     She  had  a 
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right  to  accept  the  lesser  amount  in  satisfaction  of  the 
amount  awarded  her  by  the  decree,  and  still  not  destroy 
the  legal  effect  of  the  decree  in  that  respect.  The  court 
still  had  jurisdiction  of  the  subject-matter  and^  the  parties, 
and  as  it  could  change  the  amount  to  be  paid  upon  proper 
application  by  one  or  both  the  parties,  so  also  it  had  the 
full  power  to  enforce  the  decree  in  accordance  with  any 
subsequent  agreement  made  by  the  parties. 

(4)  Plaintiff  in  error  further  insists  that  proceedings 
for  contempt  should  not  be  enforced  against  him  for  the 
reason  that  he  had  taken  the  child  whose  custody  had  been 
awarded  to  defendant  in  error  by  the  original  decree. 
That  decree,  however,  was  in  full  force  and  effect;  and  had 
plaintiff  in  error  wished  to  be  relieved  from  paying  the 
alimony  by  reason  of  his  having  taken  the  child,  he  should 
have  made  an  application  to  the  court  to  modify  the 
decree.  "  The  power  over  the  subject-matter  of  alimony 
is  not  exhausted  by  the  entry  of  the  original  order,  but  is, 
under  the  statute,  continuing,  for  the  purpose  at  any  time 
of  making  such  alterations  thereof  as  shall,  appear  to  the 
chancellor  in  the  exercise  of  a  judicial  discretion,  reason- 
able and  proper."    Cole  v.  Cole,  142  111.  19  (23). 

(5)  We  are  of  opinion  that  there  is  no  merit  in  the  con- 
tention of  plaintiff  in  error  that  there  are  two  orders  in  this 
case  requiring  payment  of  alimony  in  the  contempt  proceed- 
ings. Whether  plaintiff  in  error  would  be  in  contempt  of 
court  for  failing  to  make  future  payments  of  alimony 
would  depend  upon  circumstances  and  should  not  havfe  been 
determined  in  advance,  as  was  attempted  to  be  done  by  the 
ortier  in  question  here. 

The  decree  of  the  court  below  of  July  1,  1901,  is  affirmed 
in  all  respects  except  as  to  that  portion  which  provides  for 
committing  plaintiff  in  error  to  jail  in  case  he  fails  to  pay 
the  alimony  falling  diie  after  said  last  mentioned  date,  and 
as  to  that  portion  it  will  be  reversed. 

Affirmed  in  part,  reversed  in  part 
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George  A.  Wyatt  v.  Elizabeth  Dufreue^  Ex'x, 

1.  '^OHTQ AQES— Mortgagee  May  Bring  an  Action  Against  the  Pur- 
chaser of  tJie  Incumbered  Land  Who  Has  Assumed  the  Mortgage.  —Where 
a  land  owner  sells  real  estate  upon  which  he  has  given  a  mortgage  and 
tlie  purchaser  as  part  of  the  consideration  assumes  the  mortgage  debt, 
and  agrees  to  pay  the  same,  the  mortgagee,  after  the  debt  becomes  due. 
may  bring  an  action  against  the  purchaser  and  recover  the  amount  due 
tliereon. 

2.  Sa.tae^ Assumption  May  be  by  Parol  Agreement. — Itjsnot  neces- 
sary that  the  assumption  of  the  mortgage  indebtedness  be  recited  in  the 
deed.    It  may  be  by  a  separate  written  contract,  or  by  a  parol  contract. 

8.  Sn^E— Liability  of  a  Grantee  Who  Assumes  a  Mortgage. — A 
gi-antee  in  a  deed  who  agrees,  either  in  writing  outside  of  the  deed,  or 
b}^  parol,  to  assume  and  pay  an  incumbrance,  to  which  the  premises 
conveyed  to  him  are  subject,  will  be  held  upon  the  agreement,  not  only 
by  his  grantor,  but  by  the  owners  of  the  notes,  the  payment  of  which 
he  assumes,  although  his  deed  contains  an  express  covenant  that  the 
premises  are  free  from  incumbrance. 

4.  SjLSLii— Relation  of  Grantor  and  Grantee  to  Mortgagee.^ A. 
grantee  who  assumes  a  mortgage  indebtedness  upon  the  premises  con- 
veyed to  him  becomes  personally  liable  in  an  action  at  law  to  pay  the 
same  to  the  mortgagee;  the  relation  of  the  grantee  and  the  grantor 
toward  the  mortgagee  is  that  of  principal  and  surety,  and  a  subsequent 
agreement  by  the  mortgagee  with  the  grantee,  without  the  assent  of 
the  grantor,  extending  the  time  of  payment  of  the  mortgage  debt,  dis- 
charges the  mortgagor  from  all  personal  liability. 

«■).  Promissory  '^otis&— Payment  of  Interest  in  Advance  is  a  Suffi- 
cient Consideration  for  Agreement  to  Extend  Time  of  Payment — Pay- 
ment of  legal  interest  in  advance,  is  a  sufficient  consideration  for  an 
agreement  to  extend  the  time  of  payment  of  u  promissory  note. 

6.  Principal  and  Surety— Sure/^/  Released  by  an  Agreement  to 
Extend  tlie  Time  of  Payment..— A.  valid  and  binding  agreement  between 
the  principal  and  the  holder  of  a  promissory  note^  extend  the  time  of 
payment  without  the  consent  of  the  surety  will  release  the  latter  from 
further  liability. 

7.  Pleading  —  General  Issue  with  Notice  of  Special  Matter^  and 
Special  Plea.t.— The  general  issue  with  notice  of  special  matter  and 
special  pleas  can  not  be  pleaded  at  the  same  time. 

A$iSiimpRit,  on  a  pronnssory  note.  Appeal  from  the  Circuit  Court  of 
Henry  County;  the  Hon.  Frank  D.  Raslsay,  Judge  presiding.  Heard 
ill  this  court  at  the  October  term,  1902.  Reversed  and  remanded. 
Opinion  filed  January  27,  1903. 

Charles  E.  St urtz,  attorney  for  appellant. 


V 
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William  Lawson,  attorney  for  appellee. 

Mb.  Presiding  Justiob  Brown  delivered  the  opiniqn  of 
the  court. 

This  was  an  action  of  assmni)sit  upon  a  promissory  note. 
There  was  a  judgment  for  the  plaintiff  for  82S9.72  from 
which  the  defendant  appealed. 

December  II,  1890,  George  A.  Wyatt,  the  appellant,  for 
a  valuable  consideration,  executed  his  promissory  note  to 
A.  K.  Dufrene  for  $500.  The  note  was  dated  and  the 
transactions  occurred  in  the  State  of  Nebraska,  where  both 
parties  then  resided.  The  note  was  secured  by  a  mortgage 
on  real  estate  belonging  to  Dufrene,  situated  in  the  city  of 
Omaha.  Subsequently  Dufrene  conveyed  the  mortgaged 
premises  to  the  Wyatt-BuUard  Lumber  Company.  The 
lumber  company,  as  a  part  of  the  consideration  of  the  pur- 
chase price  of  the  real  estate,  assumed  and  agreed  to  pay 
the  mortgage  indebtedness.  Dufrene  died  testate.  His 
wife,  Elizabeth  Dufrene,  the  appellee,  duly  qualified  as 
executrix.  The  mortgage  was  foreclosed  in  the  courts  of 
Nebraska.  The  sale  of  the  property  under  the  foreclosure 
proceedings  left  a  deficiency.  The  amount  realized  from 
the  sale  was  indorsed  upon  the  note.  The,  judgment  in 
this  case  was  for  the  amount  due  upon  the  note  after 
deducting  the  amount  realized  from  the  sale  under  the 
foreclosure  proceedings. 

The  principal  question  presented  by  the  record  is  whether 
the  defendant's  eighth  plea,  to  which  the  court  sustained  a 
demurrer,  presents  a  good  defense.  The  plea  avers  the 
giving  of  the  note  to  Dufrene;  that  it  was  secured  by  a 
mortgage  on  real  estate  in  Nebraska;  that  defendant  sub- 
sequently sold  the  mortgaged  premises  to  the  lumber  com- 
pany; that  the  lumber  company,  as  a  part  of  the  considera- 
tion of  the  purchase  price  of  the  real  estate,  assumed  and 
agreed  to  pay  the  mortgage  indebtedness ;  that  Dufrene 
had  notice  of  this  transaction,  and  that  he  received  several 
installments  of  interest  on  said  indebtedness  from  the  lum- 
ber company,  and  that  after  the  maturity  of  the  note 
Dufrene,  in  consideration  of  the  payment  of  interest  in 
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advance,  extended  the  time  of  the  payment  of  the  note  to 
the  lumber  company,  and  that  the  extension  of  the  time  of 
payment  was  without  the  knowledge  or  consent  of  the 
defendant. 

Where  a  land  owner  sells  real  estate  upon  which  he  has 
given  a  mortgage,  and  the  purchaser  as  part  of  the  con- 
sideration assumes  the  mortgage  debt  and  agrees  to  pay  the 
same,  the  mortgagee,  after  the  debt  becomes  due,  may 
bring  an  action  against  the  purchaser  and  recover  the 
amount  due  thereon.  Eeedle  v.  Flack,  27  Nebraska,  836; 
Dean  v.  Walker,  107  111.  640;  Daub  v.  Englebach,  109  111. 
367;  Drury  v.  Holden,  121,  111.  130.  Nor  is  it  necessary 
that  the  assumption  of  the  mortgage  indebtedness  be 
recited  in  the  deed;  it  may  be  established  by  a  parol  con- 
tract. It  was  held,  in  Eggleston  v.  Morrison,  84  111.  App. 
625,  which  was  aflSrmed  in  186  111.  677,  that  it  is  not  neces- 
sary that  the  assumption  of  a  mortgage  indebtedness  be  in 
the  deed.  It  may  be  by  a  separate  written  contract,  or  by 
a  parol  contract,  and  a  grantee  in  a  deed  who  agrees,  either 
in  writing  outside  of  the  deed,  or  by  parol,  to  assume  or 
pay  an  incumbrance,  to  which  the  premises  conveyed  to 
him  are  subject,  will  be  held  upon  the  agreement,  not  only 
by  his  grantor,  but  by  the  owners  of  the  notes,  the  pay- 
ment of  which  he  assumes,  although  his  deed  contains  an 
express  covenant  that  the  premises  are  free  from  incum- 
brance. Upon  the  assumption  of  the  mortgage  indebted- 
ness by  the  lumber  company,  the  latter  became  the  princi- 
pal and  Wyatt  the  surety,  as  between  themselves.  True, 
this  relation  did  not  then  bind  Dufrene,  nor  release  Wyatt 
from  his  situation  as  principal  to  Dufrene,  and  when 
Dufrene  learned  of  the  transaction  he  was  under  no  obliga- 
tion to  release  Wyatt  as  principal  or  to  accept  the  lumber 
company  as  principal.  But  notice  to  Dufrene  that  the 
lumber  company  had  assumed  the  debt  was  also  notice  to 
him  that  as  between  Wyatt  and  the  lumber  company,  the 
former  had  become  a  surety  and  the  latter  the  principal. 
If  Dufrene  thereafter  treated  the  lumber  company  as  his 
principal,  he  was  bound  by  his  election,  and  thereafter  the 
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lumber  company  was  his  principal  and  Wyatt  the  surety; 
and  a  valid  agreement  thereafter  by  Dufrene  with  the 
lumber  company  extending  the  time  of  payment  without 
the  consent  of  Wyatt  would  release  the  latter  from  liabil- 
ity upon  the  note^  Pratt  v.  Conway,  148  Mo.  291;  Calvo 
V.  Davies,  73  N.  Y.  211.  The  United  States  Supreme 
Court  in  determining  a  similar  question  which  was  con- 
trolled by  the  law  of  this  state  in  Union  Life  Insurance 
Company  v.  .Hanford,  143  U.  S.  187,  held  that  under  the 
law  of  Illinois,  a  grantee  who  assumed  a  mortgage  indebt- 
edness upon  the  premises  conveyed  to  him  became  person- 
ally liable  in  an  action  at  law  to  pay  the  same  to  the 
mortgagee;  that  the  relation  of  the  grantee  and  the 
grantor  toward  the  mortgagee  was  that  of  principal  and 
surety;  therefore  a  subsequent  agreement  by  the  mortgagee 
with  the  grantee,  without  the  assent  of  the  grantor, 
extending  the  time  of  payment  of  the  mortgage  debt,  dis- 
charged the  mortgagor  from  all  personal  liability.  Pay- 
ment of  legal  interest  in  advance,  is  a. sufficient  consider- 
ation for  an  agreement  to  extend  the  time  of  payment  of  a 
promissory  note.  Crossman  v.  Wohlleben,  90  III.  637; 
English  V.  Landon,  181  111.  614.  It  is  well  settled  in  this 
state  that  a  valid  and  binding  agreement  between  the 
principal  and  the  holder  of  a  promissory  note  to  extend  the 
time  of  payment  without  the  consent  of  the  surety  will 
release  the  latter  from  further  liability.  Home  National 
Bank  v.  Estate  of  Waterman,  134  III.  461;  McCartney  v. 
Ridgway,  160  111.  129.  We  hold  that  the  plea  stated  a 
good  defense  and  the  court  committed  reversible  error  in 
sustaining  the  demurrer  .to  the  same.  Several  of  the 
Nebraska  records  introduced  by  the  parties  were  not  duly 
certified  under  the  act  of  congress.  We  call  attention  to 
this  fact  that  the  defects  may  be  remedied  before  another 
trial. 

The  record  also  presents  the  question  of  the  right  of  the 
defendant  to  plead  the  general  issue  with  notice  of  defenses 
and  at  the  same  time  to  file  special  pleas.  The  statute  and 
authorities  seem  to  be  explicit  on  thisf  question.      The 
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statute  provides  "  the  defendant  may  plead  as  many  mat- 
ters of  fact  in  several  pleas  as  he  may  deem  necessary  for 
his  defense,  or  may  plead  the  general  issue,  and  give  notice, 
irv  \^ritino^,  under  the  same,-  of  the  special  matters  intended 
to  be  relied  on  for  a  defense  on  the  trial;  under  which 
notice,  if  adjudged  by  the  court  to  be  sufficiently  clear  and 
explicit,  the  defendant  shall  be  permitted  to  give  evidence 
of  the  facts  therein  stated,  qs  if  the  same  had  been  specially 
pleaded  and  issue  taken  thereon."  The  statute  does  not 
give  a  defendant  the  right  to  plead  specially,  and  also  give 
notice  of  the  special  matter  relied  on  as  a  defense  under 
the  general  issue.  Benjamin  v*  McConnell,  4  Gilm.  636. 
The  general  issue  with  notice  of  special  matter  and  special 
pleas  can  not  be  pleaded  at  the  same  time.  Gilmore  v. 
Nowland,  26  111.  200.  We  hold  that  the  defendant  by 
filing  the  special  pleas  has  abandoned  his  notice  filed  with 
the  general  issue. 

{"or  the  error  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause,  remanded. 


Michael  Harrigan  v.  County  of  Peoria. 

1.  Tax  SjlLes— Insufficient  Affidavit, —An  affidavit  for  a  tax  deed  is 
defective  which  states  that  the  premises  were  taxed  in  the  name  of  a 
certain  estate,  and  that  such  estate  upon  diligent  inquiry  can  not  be 
found  in  the  county.  It  should  show  service  of  notice  upon  the  repre- 
sentatives of  the.  estate,  or  that  upon  diligent  inquiiy  they  can  not  be 
found  ih  the  county. 

2.  Same  —  Serince  upon  Occupants  Mu»t  he  upon  Occupants  in 
Actual  PosHession,— It  is  not  sufficient  in  an  affidavit  for  a  tax  deed  to 
aver  service  of  A  and  B,  **  the  occupants  of  said  real  estate."  The  affi- 
davit must  show  that  they  were  in  ac^tual  possession  of  the  land  at  the 
time  the  notice  was  served  upon  them. 

8.  Samk— Notice  of  Affidavit  for  Deed  Munt  he  Oiven  to  Party  Liti- 
gating Title  to  Same  Land  in  Court —Where  a  party  has  a  suit  in  the 
Circuit  Court  of  the  county  to  assert  and  enforce  his  title  to  real  estate, 
an  affidavit  for  a  tax  title  of  such  real  estate  must  show  notice  to  him, 
or  that  upon  diligent  inquiry  he  can  not  be  found  in  the  county. 


Second  District — Octobee  Term,  1902.     219 

Harrigan  v.  CJounty  of  Peoria. 

4.  SAME—Insufflcient  Proof  of  Publication,— An  affidavit  of  publi- 
cation of  notice  for  a  tax  deed  which  does  not  show  when  nor  how 

.many  times  the  notice  was  published,  nor  that  the  certificate  of  publi- 
cation attached  is  true,  is  not  sufficient  proof  of  publication. 

5.  Same— What  Decree  Enjoining  Issuance  of  Deed  Should  Contain. 
—A  decree  enjoining  a  county  clerk  from  issuing  a  tax  deed  to  land 
alleged  to  have  escheated  to  the  county,  should  determine  the  amount 
due,  and  which  should  be  paid  by  the  county  for  the  land,  on  the  cer- 
tificate of  purchase,  and  subsequent  taxes  and  costs  and  interest,  and 
should  make  such  payment  a  condition  precedent  to  making  the  injunc- 
tion perpetual. 

Bill  for  an  Injnnetion.— Errorto  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Leslie  D.  PuTERBAUaH,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  January  27,  1903. 

Charles  A.  Kimmel,  attorney  for  plaintiff  in  error. 

Jack  &  Tichenor,  attorneys  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of    the  court. 

This  is  a  writ  of  error  to  review  a  decree  entered  bv  the 
court  below  in  a  cause  there  pending  wherein  the  county  of 
Peoria  was  complainant  and  Michael  Harrigan  and  the 
county  clerk  of  said  county  were  defendants,  by  which 
decree  the  county  clerk  was  perpetually  enjoined  from  issu- 
ing a  tax  deed  of  certain  real  estate  to  Harrigan  under  an 
affidavit  therefor  filed  by  Harrigan  with  said  county  clerk, . 
upon  said  county  making  a  payment  to  said  Harrigan  or 
to  the  county  clerk  for  his  use. 

The  premises  were  formerly  owned  by  Addie  Cole.  She 
died  intestate.  The  county  of  Peoria  prosecuted  certain 
proceedings  in  the  Circuit  Court  in  which  it  obtained  a 
decree  declaring  the  county  the  owner  of  said  premises  by 
escheat.  In  its  bill  in  this  cause  to  enjoin  the  issuing  of  a 
tax  deed  upon  said  premises  it  set  out  said  proceedings  in 
iescheat  to  show  that  at  the  time  when  Harrigan  was 
required  by  law  to  give  notice  of  the  tax  sale  the  escheat 
proceeding  was  then  pending  in  said  court,  and  that  the 
county  was  therein  asserting  title  to  the  premises,  and  one 
Welch,  a  defendant  in  said  escheat  proceeding,  was  claim- 
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ing  title  in  himself;  and  it  was  averred  that  Harridan's 
affidavit  for  a  tax  deed  was  defective  in  failing  to  show 
notice  to  the  county  and  to  Welch.  Harrigan,  in  his  ' 
answer  and  in  his  assignments  of  error  and  argument  here, 
questions  the  validity  of  said  escheat  proceedings  and  of 
the  title  acquired  by  the  county  thereunder.  If  this  ques- 
tion properly  krises  upon  this  record  it  involves  a  freehold 
and  we  have  no  jurisdiction  to  consider  it.  But  we  are  of 
opinion  the  record  does  not  present  the  question  of  the 
validity  of  the  title  held  by  the  county.  This  is  a  collat- 
eral proceeding  in  which  the  validity  of  the  escheat  pro- 
ceeding can  not  be  litigated.  The  only  purpose  of  com- 
plainant in  setting  out  those  proceedings  was  to  show  that 
the  public  records  disclosed  parties  interested  in  the  prem- 
ises to  whom  Harrigan  was  required  to  give  notice.  The 
county,  being  in  possession  through  its  sheriff  under  a 
decree  establishing  title  in  it,  occupied  a  position  which 
entitled  it  to  redeem  from  a  tax  sale  and  to  file  a  bill  to 
enjoin  the  issuing  of  a  tax  deed  upon  a  defective  affidavit, 
regardless  of  the  question  whether  its  title  so  held  was 
perfect  or  defective.  Moreover  the  record  shows  that 
Harrigan  perfected  an  appeal  from  the  decree  herein  to  the 
Supreme  Court  and  the  record  before  us  shows  that  it  was 
filed  in  the  Supreme  Court,  and  counsel  for  defendant  in 
error  state  iti  their  brief  that  the  Supremo  Court  dismissed 
the  appeal  for  want  of  jurisdiction.  This  is  not  denied  by 
plaintiff  in  error.  It  therefore  seems  that  the  Supreme 
Court  has  already  decided  that  the  question  of  freehold  is 
not  properly  raised  upon  this  record. 

The  affidavit  for  a  tax  deed  is  defective.  Section  216  of 
the  revenue  act  requires  the  purchaser  at  a  tax  sale,  or  his 
assignee,  in  order  to  entitle  him  to  a  deed  for  the  real  estate 
so  purchased,  to  serve  a  notice  on  every  person  in  actual 
possession  or  occupancy  of  said  land  or  lot,  and  upon  the 
person  in  whose  name  the  same  was  taxed  or  specially 
assessed,  if  upon  diligent  inquiry  he  or  she  can  be  found  in 
the  county,  and  also  upon  the  owners  of  or  parties  interested 
in  said  land   or  lot,  if .  they  can  upon  diligent  inquiry  be 
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found  in  the  county,  which  notice  is  to  be  served  at  least 
three  months  before  the  expiration  of  the  time  of  redemp- 
tion from  such  sale.  It  further  requires  that  if  no  person 
is  in  possession  or  occupancy  of  the  land  or  lot  and  the 
person  in  whose  name  the  same  was  taxed  or  specially 
assessed  upon  diligent  inquiry  can  not  be  found  in  the 
county,  or  if  the  owners  of  or  parties  interested  in  said  land 
or  lot  upon  diligent  inquiry  can  not  be  found  in  the  county, 
then  such  purchaser  or  assignee  shall  publish  a  notice  in  a 
newspaper  for  a  prescribed  time.  Section  217  requires 
that  such  purchaser  or  assignee  shall,  before  he  is  entitled 
to  a  deed,  make  an  affidavit,  by  himself  or  agent,  of  his 
having  complied  with  the  conditions  of  section  216,  stating 
particularly  the  facts  relied  upon  as  such  compliance,  and 
deliver  the  affidavit  to  the  officer  authorized  by  law  to  exe- 
cute such  tax  deed.  Harrigan's  affidavit  stated  that  he 
purchased  said  premises  June  17,  1899,  for  the  general 
delinquent  taxes  for  the  year  1898,  and  that"  Addie  Cole 
Estate,  in  whose  name  said  lot  was  taxed  for  the  year  1898, 
upon  diligent  inquiry  could  not  be  found  within  the  said 
county  of  Peoria,  and  did  not  reside  therein  three  months 
prior  to  the  expiration  of  the  time  of  redemption  from  said 
tax  sale."  Under  Harding  v.  Brophy,  133  111.  29,  Harrigan 
was  required  to  serve  notice  upon  the  representatives  of 
the  estate  of  Addie  Cole,  if  they  could  upon  diligent 
inquiry  be  found  in  the  county.  The  affidavit  does  not 
show  that  they  were  served  with  notice  nor  that  they  could 
not  be  found  in  the  county.  The  affidavit  averred  service 
of  notice  upon  H.  S.  Hancock,  January  30, 1901,  and  upon 
J.  S.  Foster,  January  31,  1901,  "  the  occupants  of  said  above 
described  real  estate."  It  does  not  state  at  what  time  they 
were  the  occupants  of  said  above  real  estate.  The  affidavit 
should  have  shown  service  of  notice  upon  the  person  or 
persons  in  actual  possession  at  th^  time  the  notice  was 
•served.  (Wisner  v.  Chamberlin,  117  111.  568.)  The  affidavit 
did  not  show  that  Hancock  or  Foster  were  tenants  to  or 
in  possession  under  the  owner,  and  notice  to  them  there- 
fore did  not  show  notice  to  the  owner.    This  defect  in  the 
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affidavit  could  not  be  obviated  by  proof  in  the  bearing  of 
this  cause.  (Esker  v,  Ileffernan,  159  111.  38.)  The  records 
of  the  Circuit  Court  in  the  escheat  proceeding  pending  at 
the  time  notice  was  required  to  be  given  showed  that  the 
county  of  Peoria  claimed  to  be  the  owner  of  said  prem- 
ises. No  notice  was  served  upon  the  county.  As  to  pub- 
lication the  affidavit  said : 

"This  affiant  further  says  that  he  caused  a  proper 
notice  of  said  tax  sale  to  be  published  in  the  Peoria  Even- 
ing Star,  a  certified  copy  of  which  is  hereto  attached  to 
this  affidavit." 

The  certified  copy  was  not  in  terms  made  a  part  of  the 
affidavit.  Even  if  it  could  be  resorted  to  to  ascertain  if 
the  notice  published  was  a  proper  notice,  yet  the  affidavit 
does  not  state  how  many  times  it  was  published,  nor  when, 
nor  does  it  state  that  the  certificate  attached  to  the  copy  is 
true,  and  therefore  it  does  not  appear  by  the  affidavit 
upon  which  He  relied  for  his  tax  deed,  that  Harrigan  com- 
plied with  the  law  as  to  publication.  He  did  not  claim  to 
have  served  notice  on.  any  owner.  The  court  therefore 
properly  held  that  the  county  waff  entitled  to  redeem,  and 
that  upon  its  redeeming  the  issuing  of  a  tax^eki^  should 
be  perpetually  enjoined. 

The  decree,  however,  was  erroneous  in  this :  it  required 
the  county  to  pay  Harrigan  "  the  full  amount  for  whicb  he 
purchased  said  premises  at  said  tax  sale  and  all  subsequent 
taxes  and  costs  by  him  paid,  together  with  legal  interest 
on  such  payments  from  the  date  such  payments  were 
made,  as  the  same  shall  appear  on  the  records  in  the  office 
of  the  county  clerk  of  said  county  in  accordance  with 
the  practice  in  cases  of  redemption  from  tax  sale."  The 
decree  did  not  find  the  amount  for  which  Harrigan  pur- 
chased the  premises  at  the  tax  sale,  nor  what  subsequent 
costs  or  taxes  he  had  paid,  ncMP  did  it  determine  at  what 
rate  the  interest  should  be  computed  It  did  not  provide, 
as  it  should  have  done,  that  if  the  county^  iid  not  pay  the 
sum  fixed  within  the  time  prescribed  by  the  cobht^  the  bill 
should  be  dismissed.     The  decree  furnished  no  basnr  upon 
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which  computation  could  be  made  from  'the  face  of  the 
decree  itself.  It  apparently  made  the  county  clerk  (one  of 
the  parties  to  the  suit)  the  judge  to  determine  the  various 
amounts  to  be  paid  by  complainant.  The  decree  should 
have  been  definite  and  certain  in  all  these  respects.  (Mil- 
ler V.  Cook,  135  III.  190.)  The  amount  to  be  paid  should 
have  been  ascertained  by  proof  and  fixed  in  the  decree. 
The  decree  is  therefore  reversed  and  the  cause  remanded. 


Moline  State  Savings  Bank  v.  James  Liggett. 

1.  Evidence— O/  Implied  Authority  of  Wife  to  Draw  HushandTs 
Money. — In  an  action  against  a  bank  by  a  husband,  for  money  paid  to 
his  wife  from  his  account,  evidence  that  his  wife  frequently  made  de- 
posits on  his  account,  presenting  his  bank-book  and  drawing  the  money 
from  the  bank  on  account  of  her  husband,  and  that  the  bank  had  no 
notice  of  any  change  in  the  relationship  between  the  husband  and  wife, 
is  admissible  to  show  whether  or  not  the  wife  had  actual  or  implied 
authority  from  the  husband  to  draw  on  his  account 

2.  IssTRVcnovs— Authority  Qiven  to  Wife  to  Present  Hiisband'a 
Pass-Book  and  Draw  His  Money.^An  instruction  to  the  jury  that 
unless  they  found  that  defendant  had  shown,  by  a  preponderance  of  the 
evidence,  that  plaintiff  intended  to  authorize  his  wife  to  present  bis 
bank-book  and  draw  his  money  they  should  find  the  issues  for  the 
plaintiff,  is  erroneous.  The  question  is  not  what  plaintiff  intended  to 
authorize  his  wife  to  do,  but  what  he  either  actually  authorized  her  to 
do  or  what  defendant  had  the  right  to  assume  he  had  authorized  her  to 
do,  from  their  course  of  business  and  other  attending  circumstances. 

Assumpsit. — Appeal  from  the  Ck>unty  Ck>urt  of  Rock  Island  County; 
the  Hon.  Lucian  AniMS,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1903.  Reversed  and  remanded.  Opinion  filed  January 
27,  1903. 

Wood  &  Peek,  attorneys  for  appellant. 

McCaskrin  &  McCaskrin,  attorneys  for  appellee. 

Mr.  Justice  Hiobbe  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit  by  appellee  to  recover  money 

paid  to  his  wife  by  appellant  upon  his  pass-book,  which  the 
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wife  presented  to  appellant  at  the  time  she  received  the 
money.  It  appeared  from  the  proofs  that  on  October  23, 
1901,  appellee  and  his  wife  each  opened  an  account  with 
appellant.  Appellee  received  a  .pass-book  showing  the 
amoant  of  his  deposit  and  containing  the  by-laws  of  the 
bank;  He  at  the  same  time  signed  a  ^'signature  card" 
showing  that  his  deposit  was  to  be  subject  to  the  rules 
and  regulations  governing  deposits  as  adopted  by  the 
bank  from  time  to  time.  The  by-laws  contained  in  the  pass- 
book provided  that  all  deposits  should  be  held  to  have  been 
made?  according  to  the  provisions  of  the  by-laws;  that  any 
depositor  desiring  to  withdraw  his  deposit  in  whole  or  in 
part,  should  present  his  book  or  certificate  of  deposit;  that 
if  the  book  or  certificate  of  deposit  shall  be  lost  or  stolen 
the  owner  must  forthwith  notify  in  writing,  the  bank  of 
such  loss,  and  that  if  no  such  notice  was  given  and  the  bank 
should  in  good  faith  pay  such  deposit  in  whole  or  in  part 
to  one  presenting  such  book  or  deposit,  the  bank  should  not 
be  further  liable  thereon  for  the  amount  so  paid.  It  further 
appeared  that  at  the  time  appellee  made  his  last  deposit  in. 
the  bank,  which  was  January  22, 1902,  his  wife  was  present 
with  him  at  the  bank.  On  January  27,  1902,  appellee's 
wife, presented  the  pass-book  which  had  been  issued ^to  her, 
and  drew  out  all  there  was  due  upon  it.  At  the  same  time 
she  presented  appellee's  pass-book,  upon  which  there  was 
then  due  $410,  and  drew  $200,  giving  a  check  signed  by 
herself,  but  containing  the  number  upon  appellee's  pass- 
book, for  the  amount.  About  a  week  before  said  payment 
was  made  the  husband  and  wife  had  separated.  The  hus- 
band afterward  brought  suit  to  recover  this  money  so  with- 
drawn and  obtained  a  verdict  and  judgment  in  his  favor  for 
$200  from  which  the  bank  appeals. 

Upon  the  trial  appellant  offered  to  prove  by  its  cashier 
that  appellee  had  an  account  with  this  bank  at  various 
times;  that  he  sometimes  withdrew  all  his  account  and  soon 
afterward  deposited  money  in  the  same  way,  opening  a  new 
account;  that  on  a  number  of  occasions  he  drew  out  all  his 
money  and  again  deposited  it;  that  his  wife  frequently  made 
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(Ifjtosits  on  his  account,  presenting  his  bank-book  and  draw- 
intr  the  money  from  the  bank  on  account  of  her  husband, 
and  that  the  bank  had  no  notice  of  any  change  in  the  rela- 
tionship between  appellee  and  his  wife.  The  court,  how- 
ever, upon  the  objection  of  appellee,  refused  to  permit  such 
proof  to  be  made,  holding?  that  the  evidence  must  be  con- 
fined to  matters  relating  to  the  account  in  question. 

We  are  of  opinion  the  coort  erred  in  refusing  to  permit 
this  proof  to  be  made.  It  tended  to  show  whether  or  not 
the  wife  had  actual  or  implied  authority  from  the  husband 
to  draw  on  his  account.  In  2  Morse  on  Banking,  Sec.  620, 
it  is  said,  in  reference  to  the  regulations  adopted  by  savings 
banks  for  the  withdrawal  of  de])osits,  "One  of  the  common- 
est rules  is  that  the  bank-bot>k  must  be  produced  in  order  to 
draw  the  deposit,  and  that  production  of  the  book  shall  be 
authority  to  the  bank  to  pay  liie  person  producing  it.  This 
is  regarded  as  a  reasonable  and  binding  regulation  and  if 
the  bank  pay  to  one  having  the  bcok,  there  being  no  cio- 
eumstances  to  excite  suspicion  and  base  an  imputation  of 
negligence  on  the  part  of  the  bank,  the  payment  is  good." 
If  appellee  had  formerly  aufliorized  his  wife  to  use  his  pass- 
book and  appellant  knew  of  no  change  in  their  relations,  it 
was  a  circumstance  for  the  jur\'  to  consider  as  bearing  upon 
the  question  of  whether  the  bank  was  guilty  of  negligence 
in  making  the  payment.  The  third  instruction  given  for 
apt>ellee  told  the  jury  that  unless  they  found  appellant  had 
shown  by  a  preponderance  of  the  evidence  that  appellee 
intended  to  authorize  his  wife  to  present  his  bank-book  and 
draw  his  money,  they  should  find  the  issues  for  appellee. 
The  question  was  not  what  appellee  intended  to  authorize 
his  wife  to  do,  but  what  he  either  actually  authorized  her 
to  do,  or  what  appellant  hud  the  right  to  assume  he  had 
authorized  het  to  do  from  their  course  of  business  and  other 
attending  circumstances.  The  instruction  was  therefore 
erroneous. 

For  the  reasons  above  giA-en  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded,  * 

V0L.CV1  IS 
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William  Swigart^  by  His  Next  Friend^  t.  Mary  E. 
Ballon, 

1.  Instructions— TT/fcere  the  Evidence  is  Conflicting,— Where  the 
evidence  is  conflicting,  the  jury  should  be  accurately  instructed. 

2.  Same— Burden  of  Proof  in  AssaiUt  and  Battery  Where  the  Plea  is 
Moderate  Castigavit  and  Replication  de  Injuria.— An  instruction  in  an 
assault  and  battery  case  against  a  school  teacher  to  the  effect  that  the 
burden  of  proof  is  upon  the  plaintiff,  not  only  to  show  that  the  defend- 
ant punished  the  plaintiff,  but  that  such  punishment  was  clearly  exces- 
sive or  unreasonable,  is  erroneous.  The  rule  in  this  state  is  that  where 
the  defendant  has  pleaded  moderate  castigavit  and  the  plaintiff  replied 
de  injuaria,  the  burden  of  proof  is  upon  the  defendant. 

8.  SjlUE— Erroneous  Ones  Not  Cured  by  Others,— An  erroneous 
instruction  is  not  cured  by  a  proper  instruction  on  the  same  side,  when 
from  the  evidence  it  is  impossible  to  say  that  the  jury  did  not  follow 
the  erroneous  one. 

Trespass,  for  assault  and  battery.  Error  to  the  Circuit  Court  of  Du 
Page  County;  the  Hon.  Henry  B.  Willis,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1003.  Reversed  and  remanded.  Opinion 
filed  January  27,  1903. 

Edward  B.  Eshee,  attorney  for  plaintiff  in  error. 

H.  H.  Goodrich  and  M.  Slusser,  attorneys  for  defendant 
in  error;  E.  M.  Schwartz,  of  counsel. 

Mr.  Justice  HiGBEE  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  by  William  Swigart,  a 
minor,  by  his  next  friend,  against  Mae  (alias  Mary  E.)  Ballou, 
to  recover  damages  for  injuries  resulting  from  an  alleged 
assault  and  battery,  committed  upon  him  by  her.  The  dec- 
laration contained  three  counts  charging  assault  and  battery 
in  various  forms,  the  third,  also  charging  malice. 

There  was  a  plea  of  the  general  issue  and  two  special 
pleas  of  justification.  The  last  two  set  up  that  at  the  time 
of  the  alleged  trespass  the  defendant  was  a  school  mistress 
engaged  in  teaching  a  certain  school  in  the  city  of  Naper- 
ville;  that  plaintiff  was  a  scholar  attending  such  school; 
that  he  refused  to  obey  the  reasonable  and  necessary  rules 
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prescribed  for  the  government  of  the  school  and  the  rea- 
sonable and  necessary  commands  of  defendant,  as  teacher, 
and  so  conducted  himself  as  to  destroy  the  discipline  of  the 
school;  whereas  the  defendant  then  and  there  moderately 
chastised  him  for  his  said  misbehavior.  To  the  plea  of  the 
general  issue  plaintiff  filed  a  similiter,  and  to  the  special 
pleas  a  general  replication  de  injuria. 

Upon  the  trial  there  >vas  a  verdict  for  defendant.  A 
motion  for  anew  trial  was  overruled  and  judgment  entered 
against  the  plaintiff,  to  reverse  which  he  brings  the  case  to 
this  court. 

The  proof  shows  that  defendant  in  error  was  a  teacher 
in  the  public  schools  of  Naperville,  and  plaintiff  in  error 
was  a  pupil  in  her  room;  that  at  the  close  of  school  March 
21,  1901,  she  whipped  him  for  alleged  misbehavior  and  dis- 
obedience; that  the  next  day  she  tried  to  get  him  to  say 
he  would  be  a  good  boy  but  he  refused  to  do  so  and  for 
that  reason  and  for  other  alleged  misconduct  during  the 
morning  she  whipped  him  again,  after  school  was  dismissed 
at  noon.  It  was  for  the  second  punishment  that  this  suit 
was  brought. 

It  was  a  sharply  controverted  question  of  fact  whether 
plaintiff  in  error  had  committed  an  offense  justifying  the 
teacher  in  whipping  him,  and  a  still  more  sharply  contro- 
verted question  of  fact  whether,  if  the  teacher  was  justified 
in  administering  the  whipping,  the  punishment  was  exces- 
sive. It  was  therefore  important  that  the  jury  should  be 
accurately  instructed. 

The  first  instruction  given  for  the  defendant  below  told 
the  jury  that  the  burden  of  proof  was  upon  the  plaintiff,, 
not  only  to  show  that  the  defendant  punished  the  plaintiff, 
but  that  such  punishment  was  clearly  excessive  or  unrea- 
sonable. There  are  authorities  which  sustain  this  instruc- 
tion, but  in  this  state  the  rule  is  that  the  burden  of  proof 
in  such  case  is  upon  the  defendant.  In  the  case  of  Gizler 
V.  Witzel,  82  111.  322,  which  was  an  action  of  trespass  for 
assault  and  battery,  where  the  defendant  pleaded  son 
assaiUt  demesne  and  the  plaintiff  replied  de  injuria^  the 
court,  in  the  course  of  its  opinion,  says: 


_j 
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"The  seventh  instruction,  in  substance,  declares  that, 
under  the  pleadings  in  the  case,  the  burden  of  proof  was 
upon  defendant  to  establish,  by  a  preponderance  of'the 
evidence,  firsts  that  the  assault  was  made  in  necessary 
self-defense;  second,  that  in  making  the  assault,  the  defend- 
ant used  no  more  force  than  was  necessary  to  protect  him- 
self. It  is  conceded  that  the  first  proposition  contained  in 
the  instruction  is  correct,  but  the  second  is  disputed. 

In  Vol.  3,  Starkie  on  Evidence,  1473,  the  rule  is  declared 
in  these  words:  *  On  issue  taken  on  a  replication  de injuria 
to  a  plea  of  son  assault  demesne^  which  must  be  pleaded 
specially,  the  proof  is,*  of  course,  upon  the  defendant,  and 
the  plaintiff  need  not  produce  evidence,  except  for  the  pur- 
pose of  encountering  the  defendant's  evidence,  and  also  for 
the  purpose  of  increaiiing  the  damages.' 

In  Hannen  v.  Edes,  15  Mass.  347,  it  was  held,  on  the  plea 
of  moderate  casttgavtt,  the  defendant  must  not  only  make 
out  his  authority  and  the  cause  of  the  beating,  but  must 
also  show  that  the  beating  was,  in  fact,  moderate,  so  that, 
if  by  his  own  evidence  it  should  appear  that  he  had  abused 
his  authority  and  inflicted  blows  unnecessary  for  the  pur- 
pose, or  cruel  in  the  degree,  the  issue  would  fail  him  entirely. 
*  *  *  As  the  issue  was  formed  in  this  case  the  burden 
of  proof  to  sustain  the  plea  liled  by  appellant  was  upon 
him,  and  if  this  be  true,  the  instruction  was  correct." 

This  case  has  never  been  questioned  by  our  Supreme 
Court,  and  must  be  taken  as  laying  down  the  correct  rule. 

In  the  case  of  Hulse  v.  Tollman,  49  111.  App.  490,  which 
was  a  suit  in  trespass,  brought  to  recover  damages  for  an 
assault,  it  is  said  : 

"  The  eighth  instruction  for  defendant  told  the  jury  that 
the  burden  of  proof  in  the  case  rested  on  the  plaintiff, 
and  that  before  he  would  be  entitled  to  a  judgment  he 
must  prove  his  case  by  a  preponderance  of  the  evidence. 
The  assault  by  defendant  was  admitted  and  the  burden  of 
proving  that  it  was  committed  in  self-defense  was  on  the 
defendant.  It  was  stipulated  that  all  nleas  were  in  and 
the  defendant  undertook  to  establish  a  plea  of  self-defense, 
under  which  the  burden  was  on  him.  The  instruction  was 
wrong  in  casting  the  burden  of  proof  on  all  the  issues 
on  the  plaintiff.'V  And  in  support  of  this  doctrine  Gizler  v. 
Witzel  is  cited. 

The  case  of  Bennett  v.  Appleton,  25  Wend.  371,  was  a 
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suit  to  recover  damages  for  assault  and  battery.  The 
defendant  pleaded  moUiter  manxia  imposuit^  to  which  the 
plaintiflf  replied  de  injuria.    It  is  there  said  by  the  court : 

"The  replication  de  injuria^  in  effect  tijaverses  every 
material  allegation  in  the  plea,  and  for  this  reason  is  said 
to  be  proper  when  it  is  untrue.  Molliter  maiius  imposuit 
is  an  essential  averment  (1  Chitty's  PL  524),  importing 
that  no  more  than  reasonable  force  was  used,  and  which, 
among  other  matters,  is  denied  by  this  form  of  pleading. 
The  defendant  must  not  onfy  show  an  excuse  for  th6  assault, 
but  also  that  it  was  in  some  reasonable  proportion  to  the 
circumstances  under  which  it  became  necessary.  If  more 
was  used,  this  allegation  fails,  and  with  it  the  plea." 

It  follows  from  the  above  authorities  that  the  instruc- 
tion above  named  imposed  a  burden  upon  plaintiff  in  error 
which  he  did  not,  in  law,  have  to  assume,  and  that  it  was 
therefore  improperly  given.  It  is  argued  that  this  instruc- 
tion did  no  harm,  because  plaintiff  in  error's  second 
instruction,  which  was  given  by  the  court,  said  that  the 
burden  of  proof  was  upon  the  defendant  on  this  issue. 
The  rule  on  this  subject  is  laid  down  by  our  Supreme 
Court  in  C.  &  A.  K.  R.  Co.  v.  Keegan,  185  111.  70,  as  follows: 

"  The  giving  of  a  correct  instruction  upon  onfe  point  in 
a  case  wul  not  obviate  an  error  in  an  instruction  on  the 
other  side,  where  they  are  entirely  variant  and  there  is 
nothing  to  show  the  jury  which  to  adopt.  An  erroneous 
instruction  can  i>ot  be  said  to  be  cured  by  a  proper  instruc- 
tion on  the  other  side,  when  from  the  evidence  it  is  impos- 
sible to  say  that  the  jury  did  not  follow  the  erroneous  one." 

In  this  case  we  are  unable  to  say  which  instruction  the 
yxvy  followed,  therefore  the  error  in  gividg  defendant  in 
error's  first  instruction  was  not  cured,  nor  the  harm 
removed. 

The  fifth  and  sixth  instructions  given  for  defendant  in 
error  assumed  that  an  offense  had  been  committed  by  the 
plaintiff  in  error.  The  fifth  was  not  erroneous  because  it 
referred  to  and  was  in  effect  a  part  of  the  preceding  instruc- 
tion, which  required  that  the  jury  must  believe  from  the  evi- 
dence an  offense  had  been  committed  before  any  punishment 
could  be  justified.     The  sixth  instruction,  however,  was 
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general,  was  not  based  on  any  other  Instruction,  assnmed 
that  plaintiff  committed  an  offense  and  was  therefore 
erroneous.  Each  of  the  instructions  given  for  the  defend- 
ant, except  the  fifth,  stated  to  the  jury  that  plaintiff  could 
not  recover  unless  "  the  punishment  was  clearly  excessive 
or  unreasonable."  These  provisions  in  said  instructions, 
while  not  stating  so  in  exact  terms,  plainly  assume  that 
the  burden  of  making  proof  of  the  excessiveness  or  unrea- 
sonableness of  the  punishment'  was  upon  the  plaintiff  in 
error.  Such,  however,  as  we  have  above  seen,  is  not  the  true 
rule  as  applied  to  the  pleadings  and  circumstances  of  .this 
case.  For  the  reasons  above  given  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Eewanee  Boiler  Co.  v.  Genoa  Electric  Go. 

1.  Mechanics'  Liens— Law  Must  be  Strictly  Construed,  —  The 
mechanics*  lien  law  must  be  strictly  construed  and  applied. 

Mechanlps'  Lien.— Appeal  from  the  Circuit  Court  of  DeKalb  County; 
the  Hon.  Charles  A.  Bishop,  Judge  preniding.  Heard  in  this  court 
at  the  October  term,  1902.     Affirmed.    Opinion  filed  January  27, 1903. 

J.  V.  A.  Weaver,  attorney  for  appellant. 

Samuel  J.  Howe,  attorney  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  petition  filed  by  appellant  \inder  section  22  of 
the  mechanics'  lien  lav7,  to  enforce  a  lien  against  certain 
premises  alleged  to  be  the  property  of  the  Genoa  Electric 
Company.  The  petition  alleges  that  on  November  15, 
1901,  the  Genoa  Electric  Company,  a  corporation  organ- 
ized under  the  laws  of  Illinois,  was  the  owner  of  some 
right,  title  or  interest  in  and  to  certain  premises,  describing 
them;  that  on  said  date  the  Genoa  Electric  Company  made 
a  contract  with  the  Alden  Electric  Company,  also  an  Illi- 
nois corporation,  by  the  terms  of  which  the  Alden  Com- 
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pany  agreed  to  furnish  material  and  labor  necessary  to 
construct  and  install  for  said  Genoa  Electric  Company,  an 
electric  plant  and  apparatus  upon  said  premises;  that  on 
said  date  the  petitioner  made  a  contract  with  the  Alden 
Electric  Company  to  furnish  a  boiler,  pump  and  fittings  to 
be  used  in  connection  with  said  electric  plant  for  the  sum 
of  $763;  that  at  the  same  time  a  verbal  contract  was  made 
between  the  Alden  Electric  Company  and  petitioner  speci- 
fying that  such  material  was  to  be  furnished  expressly  for 
the  building  erected  upon  said  premises;  that  about  De- 
cember 6,  1901,  petitioner  delivered  said  material  at  the 
building  on  said  premises  and  that  all  the  material  covered 
by  the  contract  was  installed  in  said  building  and  became 
a  part  thereof;  that  the  Alden  Electric  Company  failed  to 
pay  petitioner  the  money  due  under  the  contract;  that  on 
January  13,  1902,  the  petitioner  served  upon  the  Genoa 
Electric  Company  a  sub-contractor's  notice  of  lien,  and 
that  at  such  date  the  Genoa  Electric  Company  was,  or 
thereafter  became  indebted  to  the  Alden  Electric  Com- 
pany to  an  amount  in  excess  of  $800  upon  said  original 
contract  between  them  ;  that  the  Alden  Electric  Company 
did  not,  within  ten  days  after  the  making  of  its  said  origi- 
nal contract  and  before  commencing  work  thereunder,  give 
to  the  Genoa  Electric  Company,  nor  did  the  latter  require 
of  the  former  a  statement  in  writing  under  oath,  pursuant 
to  section  5  of  the  mechanics'  lien  law;  that  the  Genoa 
Electric  Company  has  made  payments  under  such  original 
contract  and  that  such  payments  were  wrongfully  made  as 
against  the  rights  of  petitioner;  that  petitioner  has  applied 
to  the  Genoa  Electric  Company  and  the  Alden  Electric 
Company  for  the  amount  due  it,  but  that  such  companies 
have  failed  to  pay  any  part  thereof,  and  that,  by  reason 
thereof,  petitioner  has  become  entitled  to  a  lien  for  the 
amount  due  it,  upon  said  premises.  Certain  other  parties 
are  mentioned  as  claiming  to  have  an  interest  in  said  prem- 
ises and  they,  together  with  the  two  electric  companies 
above  named,  are  made  parties  defendant. 
The  Genoa  Electric  Company  filed  an  answer,  admitting 
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service  upon  it  of  the  notice  of  sub-contractor's  lien  men- 
tioned in  the  petition  and  that  it  did  not  require  of  the 
Alden  Electric  Company,  and  that  the  latter  did  not  give 
it,  a  statement  under  oath  as  required  by  section  5  of  the 
mechanics'  lien  law,  but  denying  all  the  other  material 
allegations.  The  Alden  Electric  Company  answered,  de- 
nying that  it  had  made  either  a  written  or  verbal  contract 
with  the  Genoa  Electric  Company  for  constructing  and 
installing  an  electric  plant  on  said  premises,  or  that  it  fur- 
nished the  Genoa  Electric  Company  any  of  the  materials 
named  under  said  contract.  It  admitted  the  purchase 
from  said  petitioner  of  the  material  mentioned  in  the  peti- 
tion, but  denied  that  the  same  was  to  be  used  pursuant  to 
any  contract  between  the  Alden  Electric  Company  and  the 
Genoa  Electric  Company,  and  states  that  said  material  was 
purchased  by  Fred  H.  Alden  and  Jacob  Geiserowich  and 
was  delivered  to  said  persons  at  Genoa,  Illinois.  It  averred 
that  said  material  was  bought  by  the  Alden  Electric  Com- 
pany from  the  said  petitioner  and  sold  in  the  ordinary 
course  of  trade.  It  admitted  that  it  did  not  pay  to  said 
petitioner  the  purchase  price  of  said  material  but  states 
that  before  payment  was  due  it,  the  Alden  Electric  Com- 
pany was  adjudged  a  bankrupt  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Illinois,  and  set  up 
an  order  entered  by  said  court  pur|)orting  to  restrain  said 
petitioner  from  prosecuting  its  suit  in  the  DeKalb  County 
Circuit  Court,  to  a  judgment  against  the  Alden  Electric 
Company.  The  other  defendants  answered,  neither  admit- 
ting nor  denying  the  allegations  of  the  petition  but  calling 
for  strict  proof  thereof,  and  claiming  an  interest  in  said 
real  estate  prior  to  that  of  said  petitioner. 

At  the  close  of  the  proofs  offered  for  petitioner  the 
Genoa  Electric  Company  and  the  Alden  Electric  Company 
interposed  a  motion  to  dismiss  the  petition  for  want  of 
equity.  The  court  sustained  the  motion  and  dismissed  the 
petition. 

The  court  by  its  decree  found,  among  other  things,  that  on 
November  15, 1901,  George  Loptien  owned  the  premises  in 
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question;  that  he  acquired  title  thereto  pursuant  to  a  verbal 
agreement  between  himself,  Fred  H.  Alden  and  Jacob 
Geiserowich,  to  organize  a  corporation  to  be  known  as  the 
Genoa  Electric  Company;  that  Loptien  was  to  furnish 
$5,000  in  money  or  material  for  the  construction  of  an 
electric  light  plant  in  Genoa,  and  Alden  and  Geiserowich 
were  to  furnish  $2,500  each;  that  when  the  plant  should  be 
completed  the  Genoa  Electric  Company  should  be  organ- 
ized with  a  capital  stock  of  $10,000;  that  Loptien  should 
receive  $5,000  of  said  stock  and  Alden  and  Geiserowich 
$2,500  each  of  said  stock;  that  the  purchase  price  of  said 
real  estate  was  paid  by  Loptien  out  of  his  own  funds  as 
part  of  his  contribution  of  $5,000  toward  the  construction 
of  said  electric  light  plant;  that  pursuant  to  said  under- 
standing and  agreement  Alden  and  Geiserowich  purchased 
from  the  Alden  Electric  Company  the  boiler  and  material 
described  in  the  petition  and  that  petitioner,  by  the  direc- 
tion of  the;  Alden  Electric  Company,  shipped  the  same  to 
the  Genoa  Electric  Company  and  that  the  same  were 
delivered  to  said  last  named  company  and  installed  in  said 
plant  on  December  15,  1901 ;  that  after  said  material  had 
been  delivered,  said  Genoa  Electric  Company  paid  Alden 
and  Geiserowich  therefor,  by  issuing  to  each  of  them  thir- 
teen shares  of  stock  of  the  Genoa  Electric  Company  of  the 
par  value  of  $100  each,  pursuant  to  the  said  agreement 
between  Loptien,  Alden  and  Geiserowich;  that  said  peti- 
tioner never  had  any  contract,  express  or  implied,  with  the 
Genoa  Electric  Company,  and  that  on  the  13th  day  of  Jan- 
uary, 1902,  the  Genoa  Electric  Company  was  not  indebted 
nor  did  it  thereafter  become  indebted  to  the  Alden  Electric 
Company  in  any  sum  of  money  whatever,  on  anj'^  contract, 
express  or  implied,  between  said  Genoa  Electric  Company 
and  the  Alden  Electric  Company;  that  the  equities  of  the 
case  were  with  the  defendants  and  that  petitioner  did  not 
have,  nor  did  it  ever  have,  any  contract,  express  or  implied, 
with  the  Genoa  Electric  Company'',  upon  which  its  claim 
for  lien  could  be  sustained. 

We  are  of  opinion  that  the  decree  should  be  affirmed  for 
two  reasons:  (1)  Appellee  charges  that  there  was  an  origi- 
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nal  contract  between  the  Alden  Electric  Company  and  the 
Genoa  Electric  Company,  by  which  the  Alden  Electric 
Company  was  to  furnish  the  machinery  mentioned  to  the 
Genoa  Electric  Company,  and  that  there  was  a  sub-contract 
by  which  the  Kewanee  Boiler  Company  was  to  furnish 
said  machinery  to  the  Alden  Electric  Company,  so  that  the 
latter  might  perform  its  contract  with  the  Genoa  Electric 
Company.  The  evidence  introduced  by  the  petitioner 
showed  that  when  the  order  was  given  by  the  Alden  Elec- 
tric Company  to  the  Kewanee  Boiler  Company,  whether 
on  November  15th  as  charged  by  the  bill,  or  on  November 
25th  as  appears  by  the  exhibit  oflfe red  in  evidence,  the  Genoa 
Electric  Company  was  not  an  existing  corporation,  and 
therefore  could  not  have  made  an  original  contract  with 
the  Alden  Company  as  alleged  in  the  bill.  The  Genoa 
Electric  Company  did  not  in  fact  become  a  corporation 
authorized  to  do  business  earlier  than  December  9,  1901, 
which  was  the  date  of  the  certiticate  of  corporation  issued 
to  it  by  the  secretary  of  state.  (2)  The  petitioner's  proof 
further  showed  that  in  fact  the  Alden  Electric  Company 
ordered  the  machinery  for  and  sold  it  to  Alden  and  Geise- 
rowich;  that  it  owed  these  persons  an  amount  eqnal  to  the 
bill  for  the  machinery  and  that  the  machinery  paid  the 
bill;  that  Alden  and  Geiserowich  sold  the  property  to  the 
Genoa  Electric  Company  in  fulfillment  of  an  arrangement 
under  which  that  company  was  organized,  and  that  they 
received  certain  shares  of  stock  of  the  Genoa  Electric  Com- 
pany in  payment  for  these  goods.  The  proof  that  such 
was  the  case  is  positive  and  direct.  It  is  trqe  there  were 
some  circumstances  which,  if  this  were  a  bill  in  equity  to  set 
aside  the  sales  mentioned,  might  tend  to  question  the  good 
faith  of  the  several  transactions;  however,  this  is  not  a  bill 
to  determine  equitable  rights,  but  to  establish  a  right  to  a 
mechanics'  lien.  The  mechanics'  lien  law  must  be  strictly 
qonstrued  and  applied.     Ryerson  v.  Smith,  152  111.  641. 

The  petitioner's  own  proof  shows  that  the  actual  con- 
tracts were  different  from  those  stated  in  the  petition,  and 
the  court  properly  denied  the  relief  sought. 

Decree  affirmed. 
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E.  J.  Abersol  y.  Elmwood  Coal  Company. 

1.  EviDENCB— OroZ  Proof  of  Contents  of  Becords.— Where  the  wit- 
ness fails  to  swear  that  he  does  not  know  who  has  possession  of  records 
at  the  time  of  the  trial,  and  there  is  nothing  in  the  evidence  to  show 
that  the  witness  or  the  defendant  might  not  have  produced 'the  records 
in  court  at  that  time,  a  proper  foundation  is  not  laid  for  the  introduc- 
tion of  oral  proof  of  the  contents  of  the  records. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Theodore  N.  Green,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Reversed  and  remanded. 
Opinion  filed  January  27,  1908. 

I 

I  Arthuk  Keithlet,  attorney  for  appellant. 

I 

I  W.  T.  Irwin  and  Stevejjs,  Horton  &  Abbott,  attorneys 

j  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 
This  was  an  action  of  assumpsit  brought  by  appellant  on 
the  following  promissory  note : 

"  $609.50.  Elmwood,  III.,  Oct.  29,  1901. 

Thirty  days  after  date  we  promise  to  pay  to  the  order  of 
ourselves,  six  hundred  nine  and  50/100  dollars,  at  Peoria 
National  Bank,  Peoria,  Illinois.  Value  received,  with 
interest  at  seven  per  cent  per  annum. 

Elmwood  Coal  Company, 

By  J.  H.  Allen,  President." 

Said  note  was  indorsed  as  follows : 

"Pay  to  Edward  J.  Abersol. 

Elmwood  Coal  Company, 

By  J.  H.  Allen,  President." 

By  another  indorsement  the  payment  of  the  note  was 
guaranteed  by  Joseph  Clarke.  The  defendant,  in  addition 
to  the  general  issue,  filed  an  afildavit,  made  by  Henry  "W. 
Lynch  as  receiver  of  said  company,  denying  the  execution 
of  the  note.  The  contention  of  the  defendant  was  that  J. 
H.  Allen,  who  purported  to  sign  tire  note  as  president  of 
the  Elmwood  Coal  Company,  was  not  really  the  president 
of  the  company  when  the  note  was   executed.     At  the 


236  Appellate  Ck)URT8  of  Illinois. 

Vol.  106.]  Abersol  v.  Elniwood  Ck)al  Co. 

close  of  all  the  proof  the  court,  at  the  instance  of  the 
defendant,  directed  the  jury  to  return  a  verdict  in  its 
favor.  ,The  jury  having  returned  their  verdict  as  directed, 
the  court  entered  a  judgment  in  favor  of  defendant  and 
the  plaintiff  below  appeals  to  this  court. 

Upon  the  trial  appellee  introduced  a  witness  for  the  pur- 
pose of  making  oral  proof  of  the  contents  of  the  records  of 
the  defendant  corporation.  The  witness  swore  that  the 
records  had  been  in  his  possession  for  quite  a  while,  but 
they  were  not  at  that  time  in  his  possession  or  control. 
When  asked  by  the  court  if  he  knew  who  had  ^  them,  he 
replied :  "  I  knew  who  had  them  a  month  ago."  The  wit- 
ness was  thereupon,  over  the  objection  of  appellant,  per- 
mitted to  testify  that  he  had  examined  the  records  of  the 
company,  and  that  there  was  no  mention  of  J.  H.  Allen  in 
them  as  an  officer  or  otherwise.  The  witness  failed  to 
swear  that  he  did  not  know  who  had  possession  of  the 
records  at  the  time  of  the  trial,  nor  was  there  anything  in 
the  evidence  to  show  that  the  witness  or  appellee  might 
not  have  produced  the  records  in  court  at  that  time.  We 
are  therefore  of  opinion  that  a  proper  foundation  was  not 
laid  for  the  introduction  of  oral  proof  of  the  contents  of 
the  records  and  that  the  court  erred  in  admitting  the  same. 

There  was  evidence  in  the  record  tending  to  show  that 
Allen  was  acting  as  president  at  the  time  of  the  execution 
of  the  note  in  question;  that  he  was  in  charge  of  the  mine; 
that  he  employed  .a  superintendent  and  paid  him  for  his 
services;  that  there  were  thirty-five  or  forty  men  employed 
and  that  these  men  were  paid  by  checks  signed  by  J.  H.  Allen 
drawn  on  a  bank  at  Elmwood,  and  that  they  got  their 
checks  cashed.  A  witness,  Joseph  Clarke,  who  indorsed 
the  note  in  question,  also  swore  that  he  received  two  small 
checks  signed  "  EIrawood  Coal  Company  by  J.  H.  Allen, 
President,"  about  the  time  the  note  in  question  was  given, 
and  that  they  were  paid;  witness  also  testified  that  $500  of 
the  amount  for  which  the  note  here  sued  on  was  given, 
was  paid  by  him  to  Mr.  Alien  in  a  check  which  was  used  to 
make  up  the  pay-roll  to  pay  off  the  men.    With  such  evidence 
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in  the  record  plaintiff  was  entitled  to  have  the  case  sub- 
mitted to  the  jury  to  let  them  determine  from  all  the 
proofs  whether  or  not  Allen  was  in  fact  authorized  to  act 
as  president  of  the  company  at  the  time  he  signed  the  note 
saed  on. 

The  judgment  of  the  court  below  will  therefore  be 
reversed  and  the  cause  remanded  for  another  trial. 


John  Peterson  v^  William  B.  Fullerton. 

1.  ..WrrNBaSES— r/ie^r  Credibility  a  Question  for  the  Jury, -^The 
qaeetioD  of  the  credibility  of  witnesses  is  for  the  jury. 

2.  Principal  and  Aoknt— Pawjer  of  Agent  to  Collect  a  Debt  and 
Release  a  Mortgage  Before  Maturity,— VfYieve  an  agent  has  been  for 
years  in  the  habit  of  loaning  his  principal's  money,  and  receiving 
money  on  loans  before  due  and  generally  transacting  his  principars 
business  as  he  saw  fit,  and  the  parties  borrowing  have  had  no  dealings 
with  or  knowledge  of  the  principal,  the  agent  must  be  held  to  have 
authority  to  receive  payment  of  a  note  and  discharge  a  mortgage  lien 
before  maturity. 

Assninpslt,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Nicholas  E.  Worthington,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion 
filed  January  27, 1908. 

Arthur  Keithley,  attorney  for  appellant. 
Stevens,  Horton  &  Abbott,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  in  the  Circuit  Court  of  Peoria 
County  upon  the  following  promissory  note: 

<*  11,100.  Peoria,  III.,  Au^.  1st,  1892. 

Five  years  after  date,  for  value  received^  I  promise  to 
pay  to  the  ord^  of  George  T.  Gilliam,  the  principal  sum 
of  eleven  hundred  dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable  semi-yearly,  to 
wit:  On  the  first  day  of  February  and  August  ineach 
year,  until  said  principal  sum  is  fully  paid.     Both  principal 
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and  interest  are  payable  at  his  office  in  Peoria.  111.  The 
several  installments  of  interest  aforesaid  for  said  period  of 
five  years  was  further  evidenced  by  ten  interest  notes  or 
coupons  of  even  date  herewith.  The  payment  of  this  aote 
is  secured  by  mortgage  of  even  date  herewith,  on  real 
estate  in  Mason  county,  111. 

Wm.  R.  Fdllerton." 

The  defendant  pleaded  the  general  issue  and  payment, 
but  upon  the  trial  reliance  was  had  entirely  upon  the  latter 
plea.  The  trial  resulted  in  a  verdict  and  judgment  for 
defendant.    The  plaintiff  appeals. 

The  facts  as  they  appear  from  the  evidence,  and  as  found 
by  the  jury,  are  that  Fullerton,  in  1892,  was  the  owner  of 
one  hundred  and  twenty  acres  of  land  in  Mason  county, 
and  desired  to  make  a  loan  thereon.  He  was  referred  by 
one  Mitchell  to  George  T.  Gilliam,  who  resided  in  the  city 
of  Peoria.  His  application  to  George  T.  Gilliam  resulted 
in  securing  a  loan,  for  which  he  executed  the  note  before 
mentioned,  and  secured  the  payment  of  the  same  by  a 
mortgage  upon  the  Mason  county  land.  It  will  be 
observed  the  note  was  dated  August  1,  1892,  and  matured 
five  years  after  date.  The  interest  was  evidenced  by  ten 
interest  coupons  attached  to  the  note.  The  evidence  shows 
that  Gilliam  was  and  had  been,  since  the  early  '80's,  hand- 
ling the  plaintiff's  money.  It  shows  that  he  dealt  with  the 
money  as  he  pleased.  According  to  his  own  statement,  he 
made  loans  and  accepted  re-payment,  changed  loans,  col- 
lected interest,  received  money  oa  .loans  before  due,  and 
placed  it  again,  and  generally  transacted  the  business  as  he 
saw  fit.  Some  time  after  the  making  of  the  note  in  con- 
troversy, he  indorsed  the  same  and  delivered  it,  with  the 
mortgage,  to  Peterson,  and  from  that  date,  so  far  as  the 
evidence  discloses,  it  had  remained  in  Peterson's  posses- 
sion. In  July,  1895,  Fullerton  had  an  opportunity  to  sell 
forty  acres  of  the  land,  and  secured  a  loan  of  $1,000  upon 
the  remaining  eighty.  He  called  upon  Gilliam,  and  Gil- 
liam proposed  to  receive  payment  of  the  note,  and  release 
him  from  any  further  liability.  The  money  was  paid  to 
Gilliam,  and  he  executed  a  release  of  the  mortgage  in  July, 
1J595,  and  delivered  it  to  Fullerton.     He  did  not  deliver  the 
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note  or  mortgage  at  that  time,  bat  promised  to  send  them 
to  Fullerton  soon.  Fullerton  recorded  the  release,  and  the 
matter  passed  from  his  mind.  Fullerton  had  known  no 
one  but  Gilliam  in  the  transaction,  and  had  no  intimation 
that  any  other  person  held  the  note  and  mortgage.  It 
was  payable  at  Gilliam's  office  in  Peoria.  From  the  time 
the  loan  was  made  to  the  time  of  its  repayment  Gilliam 
had  given  him  notice  of  the  time  for  the  payment  of  the 
serai-annual  interest;  Fullerton  would  send  a  draft,  and  in 
time  would  receive  back  the  coupon.  From  the  time  of 
the  re-payment  of  the  note,  in  1895,  to  the  30th  or  31st 
day  of  December,  1900,  Fullerton  had  heard  nothing  about 
the  note  or  the  mortgage.  The  whole  matter  had  passed 
from  his  recollection.  Three  years  and  a  half  after  the 
maturity  of  the  note,  about  December  30  or  31,  1900,  he 
received  a  letter  from  Peterson,  as  follows: 

"Peokia,  III.,  December  29th,  1900. 
Me.  W.  R.  Fullerton. 

Dear  Sir:  This  is  to  notify  you  that  Mr.  George  T.  ' 
Gilliam  has  sold  and  assigned  your  note  and  mortgage  to 
me,  some  time  ago.  Said  Gilliam  has  been  allowed  to 
collect  any  interest  thus  far,  but  from  now  on  you  will 
please  deal  directly  with  me,  as  I  hold'  that  note  and  mort- 
gage. There  is  now  due  interest  on  said  note  since  Febru- 
ary 1st,  1900.  The  principal  has  been  due  for  some  time, 
as  you  know.  Please  let  me  hear  from  you  immediately, 
so  that  I  will  know  when  you  intend  to  pay. 

Yours  truly, 

John  Peterson." 

Peterson  gave  no  notice  to  Fullerton  of  the  maturity  of 
the  note,  or  of  interest  due  from  time  to  time,  either 
during  the  three  years  it  had  run  after  its  payment,  or  the 
three  years  and  a  half  after  its  maturity.  The  evidence 
shows  that  Gilliam  handled  Peterson's  money  as  he  saw 
fit.  He  made  loans,  and,  as  he  says,  sometimes  did  not 
turn  them  over  to  Peterson.  They  were  repaid  to  him,  and 
he  made  other  loans,  and  in  fact  handled  Peterson's  money 
as  his  own,  and  that  he  had  authority  from  Peterson  so  to 
do.  The  evidence  ^.Iso  shows  that  whenever  Gilliam  and 
Peterson  had  a  settlement,  he  would  pay  over  to  Peterson 
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whatever  appeared  to  be  due.  In  fact,  all  the  business  con- 
nected with  loans  of  Peterson's  money,  of  many  thousand 
dollars,  was  conducted  by  Gilliam  independently  of  any 
knowledge  or  direction  by  Peterson.  The  evidence  also 
shows  that  the  money  loaned  to  Fullerton  was  received  by 
Gilliam  upon  a  note  and  mortgage  owned  by  Peterson,  not 
du0^  but  cashed  and  payment  accepted  b)-  Gilliam  without 
the  knowledge  of  Peterson,  and  a  portion  of  the  money 
was  loaned  by  Gilliam  to  Fullerton,  without  consulting 
Peterson  with  reference  thereto.  The  testimony  of  Gilliam, 
who  was  a  witness  for  the  defendant,  shows  that  late  in 
the  year  1898,  or.  early,  in  the  year  1899,  in  making  one  of 
his  settlements  with  Peterson,  he  told  him  that  the  Fuller- 
ton  loan  was  one  he  would  have  to  take  care  of  himself. 
.Thereafter  Gilliam  paid  Peterson  from  two  to  four 
semi-annual  installments  of  interest  on  the  loan,  which 
were  accepted  by  Peterson  and  by  him  personally  indorsed 
upon  the  note. 

It  is  true  the  material  parts  of  the  testimony  of  Gilliam 
which  are  necessary  to  constitute  a  defense,  are  contra- 
dicted by  Peterson.  But  the  question  of  the  credibility  of 
witnesses  is  for  the  jury.  The  jury  and  the  trial  judge  saw 
the  witnesses,  and  had  superior  opportunities  to  determine 
the  weight  to  be  g:iven  to  their  testimony.  The  jury  and 
judge. both  gave  credence  to  the  testimony  of  Gilliam,  and 
we  find  no  justifiable  reason  for  disturbing  the  issues  of 
fact  as  found  by  the  jury  and  approved  by  the  trial  judge 
in  overruling  the  motion  for  a  new  trial. 

The  evidence  warranted  the  jury  in  arriving  at  the 
conclusion  that  Gilliam  had  authority  from  Peterson  to 
receive  payment  of  the  note  and  to  discharge  the  lien  and 
debt.  The  jury  was  also  justified  in  finding  from  the 
evidence  that  Peterson  accepted  and  treated  Gilliam  as  his 
debtor,  instead  of  Fullerton,  from  the  latter  part  of  1898  or 
the  early  part  of  1899. 

The  trial  court  committed  no  error  in  passing  upon  the 
instructions  or  in  the  admission  or  rejection  of  evidence. 
The  judgment  of  the  Circuit  Court  administers  substantial 
justice  to  the  parties  and  will  be  atiirmed. 
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M.  8.  Pierce  et  ah  t.  C.  P.  Barnes  et  al. 

I.  Mechanics*  Liens— Con <rac<  Must  Specify  Time  for  Ccmpletion 
and  Payment  Thereunder, —In  order  to  entitle  a  contractor  to  a  mechan- 
ic's lien  under  a  written  contract,  the  contract  must  fix  the  time  for 
its  completion,  and  payment  thereunder. 

Bill  for  a  Mechanic's  Lien.— Error  to  the  Circuit  Court  of  McHenry 
Coimty;  the  Hon.  Charles  H.  Donnelly,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  Jan- 
uary 27,  1903. 

Elmer  H.  Adams,  attorney  for  plaintiffs  in  error. 

A.  B.  Coon,  attorney  for  defendants  in. error. 

Mr.  JrsTicB  Higbeb  delivered  the  opinion  of  the  court. 

C.  P.  Barnes,  the  owner  of  premises  in  Woodstock,  Illi- 
nois, entered  into  a  contract  in  writing  with  William 
Goepel,  whereby  the  latter  undertook  to  build  for  Barnes  a 
residence  upon  said  premises.  To  carry  out  his  contract, 
Goepel  made  an  agreement  with  appellants.  Pierce  & 
Sturtevant,  to  furnish  the  mill  work.  Pierce  &  Sturtevant 
in  turn  obtained  from  Anderson  &  Lind,  certain  material 
furnished,  by  the  former  to  Goepel,  to  be  used  upon  the 
residence  under  the  contract.  On  September  15,  1900, 
Anderson  &  Lind  filed  a  bill  for  a  mechanics'  lien  upon 
said  premises,  making  Barnes,  Pierce  &  Sturtevant  and 
Goepel  defendants.  Pierce  &  Sturtevant  answered  the 
bill  and  afterward  filed  an  amended  answer  in  the  nature 
of  an  intervening  petition,  alleging  that  there  was  due  to 
them 'as  sub-contractors  for  labor  and  material  $669.64. 
Barnes  also  answered  the  bill.  The  master  in  chancery  to 
whom  the  cause  was  referred,  found  that  the  contract 
between  Goepel  and  Barnes  did  not  specify  any  time  for 
the  completion  of  the  same,  and  that  the  contract  between 
Goepel  and  Pierce  &  Sturtevant  did  not  specify  the  time 
of  payment  for  the  material  or  for  the  delivery  thereof. 
The  court  upon  the  hearing,  confirmed  the  report  of  the 
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master,  adopted  bis  conclusions  and  ordered  that  the 
original  bill  of  Anderson  &  Lind  and  tbe  answer  and  inter- 
vening petition  of  Pierce  &  Sturtevant  be  dismissed.  To 
reverse  that  decree  Pierce  &  Sturtevant  have  brought  this 
writ  of  error. 

The  only  question  presented  by  counsel  for  plaintiffs  in 
error  is,  whether  the  contract  under  which  the  materials 
were  furnished,  should  have  specified  the  time  for  comple- 
tion and  payment.  The  case  of  Freeman  v.  Rinaker,  185 
111.  172,  holds  that  a  contractor  can  not  enforce  bis  lien 
where  the  contract  under  which  his  services  are  rendered 
is  in  writing  and  contains  no  provision  as  to  the  time 
within  which  the  work  is  to,  be  performed  or  the  money 
paid. 

In  Kelley  v.  Northern  Trust  Co.,  190  III.  401,  it  was  held 
that  no  lien  was  given  by  the  law  for  work  done  and 
materials  furnished  under  a  written  contract,  when  no  time 
was  fixed  by  the  contract  for  the  completion  of  the  work 
and  delivery  of  the  materials,  though  the  work  was  done 
and  the  materials  furnished  within  one  year  from  the  date 
of  the  contract. 

In  King  v.  Lamon,  193  111.  537,  and  Williams  v.  Ritten- 
house  &  Embree  Co.,  198  111.  602,  the  doctrine  enunciated 
by  the  two  cases  above  referred  to  was  re-afflrmed  by  our 
Supreme  Court.  Counsel  for  appellant,  however,  insists 
that  although  the  rule  as  above  stated  may  apply  to  origi- 
nal contractors,  it  does  not  apply  to  sub-contractors,  and  in 
support  of  his  position  cites  us  to  the  case  of  Kelley  Brew- 
ing Co.  V.  Neubauer  Decorating  Co.,  194  111.  580.  We  do 
not,  hovvever,  understand  that  case  as  going  to  the  extent 
claimed  by  counsel.  It  was  there  said  in  the  course  of  the 
opinion  that  "  The  lien  of  the  sub-contractor  being  a  direct 
lien  its  existence  does  not  depend  upon  the  existence  or 
non-existence  of  a  contractors'  lien,  and  the  waiver  of  a 
lien  by  a  contractor,  either  in  express  terms  or  by  the 
execution  of  a  contract  which  does  not  create  a  lien  under 
the  statute,  will  not  affect  the  sub-contractor's  lien.  The 
contractor  may  waive  or  estop  himself  to  enforce  a  lien, 
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but  the  sub-contractor  may,  nevertheless,  bring  himself 
within  the  protection  of  the  statute  by  complying  with  the 
provisions  thereof,  and,  independently  of  the  contractor, 
assert  a  lien  for  his  work  or  materials."  If,  therefore,  the 
sub-contractor  enters  into  a  contract  in  writing  providing 
for  the  time  within  which  the  work  is  to  be  completed  and 
payment  made,  he  can,  if  the  contract  is  in  other  respects 
valid,  enforce  his  lien,  although  the  original  contractor  may 
have  made  a  contract  under  which  he  could  not  enforce  his 
own  lien. 

In  the  case  before  us,  however,  neither  the  contract  made 
by  the  original  contractor,  nor  that  made  by  plaintiffs  in 
error,  as  sub-contractors,  both  of  which  were  in  writing, 
fixed  the  time  for  the  completion  of  the  contract  or  pay- 
ment thereunder.  Consequently  appellants,  as  sub-con- 
tractors, are  in  no  better  position  to  enforce  their  contract, 
than  the  original  contractor  himself. 

In  addition  to  the  question  above  raised  it  is  to  be  noted 
that  the  bill  in  this  case  alleges  that  the  contract  between 
Goepel  and  plaintiffs  in  error  was  a  verbal  contract, 
whereas  the  record  shows  that  it  consisted  of  a  written 
proposition  and  an  acceptance  in  writing,  and  was  conse- 
quently a  contract  in  writing.  This  constitutes  a  variance 
between  the  case  made  by  the  bill  and  the  proofs.  In  our 
opinion  the  court  below  properly  dismissed  the  bill  and  its 
decree  in  so  doing  is  therefore  affirmed. 
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Josephine  M.  Channel,  Adm'x,  v.  Louis  W.  Merrifield. 

1.  FoKFEiTURES— Waived  by  Inconsistent  ^cf«.— Forfeitures  are  not 
favored  in  law,  and  after  a  forfeiture  has  been  declared,  any  subsequent 
act  inconsistent  with  the  forfeiture  by  the  person  declaring  it,  is  a 
waiver  thereof. 

2.  L4NDLORD  AND  Tenant— Waiter  of  a  Notice  to  QuU.^Ab  a  gen- 
eral rule  if,  after  a  notice  to  quit,  the  parties  recognize  the  tenancy  as 
continuing,  their  conduct  will  constitute  a  waiver  of  the  effect  of  the 
notice,  and  permitting  the  tenant  to  remain  in  undisputed  possession  of 
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the  premises  for  a  considerable  time  after  he  should  have  given  up 
possession  might  warrant  a  finding  of  a  v^aiver  of  the  notice  by  tlie 
landlord. 

8.  Savlk— Notice  to  the  Landlord  Necessary  to  Place  Him  in  Defmdt 
for  Not  Repairing, — Where  there  is  an  agreement  to  keep  the  premises 
in  repair  or  to  make  all  necessary  repairs  during  the  term,  a  notice  by 
the  tenant  to  the  landlord  of  the  need  of  repairs  is  as  a  general  rule  nec- 
essary to  place  the  landlord  in  default  for  not  repairing. 

4.  JvDQUEirrs—WIiere  a  Judgment  is  Not  the  Sentence  Which  the 
Law  Ought  to  Have  Pronouncedi— Where  a  judgment  as  entered  is  not 
the  sentence  which  the  law  ought  to  have  pronounced,  the  record  may 
be  amended  nunc  pro  tunc,  by  striking  out  of  the  judgment  the  erro- 
neous part 

Assumpsit,  on  a  lease.  Err^r  to  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Charles  Blanch ard,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  Jan- 
uary 27.  1908. 

BcTTEES  &  Carb,  attorneys  for  plaintiff  in  error. 

Jabvis  R.  Burrows  and  Charles  E.  Woodward,  attor- 
neys for  defendant  in  error. 

Mr.  Justice  Higbke  delivered  the  opinion  of  the  court. 

On  February  13,  1899,  appellee,  leased  certain  premises 
to  John  W.  Channel  for  a  term  of  five  years  for  the  sum  of 
S1,S00,  of  which  $1,000,  being  the  rent  in  full  for  the  first 
three  years  of  the  lease,  was  to  be  paid  in  cash  and  the 
balance  in  equal  monthly  payments  after  the  expiration  of 
the  first  three  years.  The  lease  provided  that  Merrifield 
should  furnish  water  power  sufficient  to  run  and  operate 
the  machinery  then  on  the  premises,  with  the  right  to  sub- 
stitute any  other  kind  of  power  in  lieu  of  water  power, 
without  additional  cost  of  the  party  of  the  second  part ; 
that  if  he  failed  to  furnish  sufficient  power  to  run  and 
operate  said  machinery,  said  Channel  should  have  the  right 
and  option,  upon  serving  Merrifield  with  thirty  days'  notice 
in  writing,  to  declare  the  lease  forfeited  and  Merrifield 
should  then  be  obliged  to  pay  Channel  in  lieu  of  all  dam- 
ages occasioned  by  such  forfeiture,  such  part  or  portion,  if 
any,  of  the  amount  of  said  $1,000  rent  paid  in  advance 
as  should  be  unearned  at  the  time  of  such  forfeiture. 
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Channel  paid  the  cash  payment  of  $1,000  at  the  time  of 
the  execution  of  the  lease.  Afterward,  on  November  22, 
1900,  Channel  died,  but  the  operation  of  the  tile  factory 
upon  the  premises  was  continued  under  the  lease.  About 
two  years  after  the  execution  of  the  lease  MerriiBeld  ceased 
to  furnish  sufficient  water  power  to  operate  the  machinery 
on  said  premises,  apparently  because  of  an  obstruction 
which  he  was  enjoined  from  removing.  On  April  13, 1901, 
a  notice  signed  "J.  W.  Channel  &  Co."  was  served  on  Mer- 
rifield, warning  him  that  unless  he  furnished  sufficient 
power  to  run  the  machinery  said  lease  would  at  the  end  of 
thirty  days  be  declared  forfeited;  No  forfeiture  was, 
however,  declared  under  this  notice,  and  on  May  25,  1901, 
Josephine  M.  Channel,  as  administratrix  of  the  estate  of 
John  W.  Channel,  deceased,  served  another  notice  upon 
Merrifield  stating  that  by  reason  of  his  failure  to  furnish 
the  water  power  she  had  elected  to  declare  the  lease  for- 
feited, terminated  and  [at  an  end,  and  demanded,  at  the 
expiration  of  thirty  days  from  that  date,  the  cancellation  of 
the  lease  and  the  payment  of  the  damages  provided  for 
thereby.  On  July  30th  the  firm  of  J.  W.  Channel  &  Co. 
removed  from  the  premises  and  on  August  8,  1901,  the 
administratrix  brought  this  suit. 

The  declaration  consisted  of  a  special  count  upon  the 
lease  and  the  common  counts.  The  administratrix  seeks 
to  recover  that  portion  of  the  $1,000  cash  payment  for  the 
first  three  years'  rent,  covering  the  tim^  intervening  be- 
tween the  date  of  the  removal  of  the  firm  and  the  expira- 
tion of  the  three  years,  also  for  certain  repairs  and  the 
building  of  an  office.  At  the  close  of  plaintiflTs  evidence  the 
court  instructed  the  jurj'^  to  find  for  the  defendant,  which 
was  accordingly  done.  '  A  judgment  for  costs  was  entered 
ao^ainst  plaintiff,  the  administratrix,  and  execution  for  the 
same  ordered.  This  is  a  writ  of  error  by  plaintiff  below 
to  reverse  that  judgment. 

Plaintiff  in  error  insists  that  the  evidence  introduced 
made  a^p^nma  fads  case,  showing  that  the  water  power 
furnished  by  Merrifield  was  insufficient  to  operate  the  ma- 
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chinery  upon  the  premises,  that  she  bad  ^iven  the  thirty 
days'  notice  of  forfeiture  provided  for  by  the  lease  and 
that  she  had  paid  out  moneys  for  repairs  and  for  the  con- 
struction of  the  office,  which  she  was  entitled  to  recover 
under  the  lease.  She  therefore  claims  that  the  court  erred 
in  instructing  the  jury  to  find  in  favor  of  defendant  in 
error.  Forfeitures  are  not  favored  in  law  and  after  a  for- 
feiture has  been  declared,  any  subsequent  act  inconsistent 
with  the  forfeiture  by  the  person  declaring  the  forfeiture, 
is  a  waiver  thereof.  Wade's  Law  of  Notice,  Sees.  641  and 
648;  Watson  v.  Fletcher,  49  111.  498;  Hartford  Fire  Ins. 
Co.  v.  Walsh,  54  111.  164;  Cheney  v.  Bonnell,  58  111.  268, 

"As  a  general  rule  if,  after  s;ich  notice  (to  quit),  the  par- 
ties recognize  the  tenancy  as  continuing,  their  condact 
will  constitute  a  waiver  of  the  effect  of  the  notice,  and  per- 
mitting the  tenant  to  remain  in  undisputed  possession  of 
the  premises  for  a  considerable  time  after  he  had  given  up 
possession  might  warrant  a  finding  of  a  waiver  of  the 
notice  by  the  landlord."  18  Am.  and  Eng.  Ency.  of  Law 
(2d  Ed.),  402. 

The  landlord  and  tenant  stand  upon  the  same  footing  so 
far  as  a  waiver  of  rights  under  notice  is  concerned. 

The  thirty  days  provided  for  by  the  lease  did  not  expire 
under  the  last  notice  until  June  24, 1901.  In  order  to 
make  the  forfeiture  effective,  plaintiff  in  error  should  have 
been  out  of  the  premises  by  that  time.  She  was  at  that 
time,  however,  still  carrying  on  her  business  upon  the 
premises  and  continued  to  do  so  until  July  9th.  After  the 
last  named  date  she  commenced  to  remove  her  property. 
She  did  not  finally  get  through  with  that  work  until 
July  30th,  when  the  keys  were  sent  to  Merrifield.  By 
continuing  to  remain  and  do  business  upon  the  premises 
after  the  date  fixed  by  her  for  the  forfeiture  and  termi- 
nation of  the  lease,  she  waived  the  forfeiture  she  had  so 
declared  and  the  lease  remained  in  full  force  and  effect.  It 
then  required  thirty  days  more  notice  by  her  of  her  inten- 
tion to  forfeit  it  before  the  lease  would  be  terminated.  It  is 
true  the  keys  were  sent  to  Merrifield  on  July  30th,  but  no 
act  of  his  at  that  time  is  proved  tending  to  show  a  ratifica- 
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tjon  of  the  attempted  forfeiture.  When  a  tenant  moves 
out  without  any  right  before  the  expiration  of  the  lease 
the  landlord  may  accept  the  keys  and  endeavor  to  rent  the 
premises  to  other  persons  in  order  to  make  the  loss  ^  small 
as  possible  for  both  parties. 

Admitting  the  facts  to  be  as  shown  by  plaintiff  in  error's 
proof,  they  failed  to  make  a  .case  which  would  entitle  her 
to  recover  any  portion  of  the  $1,000  prepaid  rent.  She 
proved  that  certain  repairs  were  put  upon  the  building  by 
Mr.  Channel.  She  did  not  prove  that  Merrifield  had  any 
notice  that  Channel  desired  any  repairs  or  that  any  repairs 
were  needed.  In  such  case  the  landlord  is  required  to  have 
notice  of  the  necessity  of  repairs.  He  is  not  required  to 
inspect  the  premises  to  see  if  repairs  are  needed. 

"  Where  the  agreement  is  to  keep  the  premises  in  repair 
or  to  make  all  necessary  repairs  during  the  term,  a  notice 
by  the  tenant  to  the  landlord  of  the  need  of  repairs  is  as  a 
general  rule  necessary  to  place  the  landlord  in  default  for 
not  repairing."     18  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  229. 

Plaintiff  in  error  was  not,  therefore,  entitled  to  recover 
for  the  repairs  made. 

It  is  claimed  that  an  oral  arrangement  was  made  shortly 
after  the  written  lease  had  been  entered  into,  by  which 
Merrifield  promised  to  pay  one-half  the  cost  of  building  an 
office  in  the  mill  on  the  premises;  that  the  office  was 
erected  at  a  cost  of  about  $30,  and  that  Merrifield  became 
liable  for  one-half  of  that  amount.  The  proof  is  that  Mr. 
Channel  associated  his  son-in-law,  the  witness  Arthur  W. 
Ladd,  in  business  with  him,  under  the  firm  name  of  J.  W. 
Channel  &  Co.;  that  this  promise  was  a  promise  made  to 
the  partnership  and  not  to  Mr.  Channel  and  that  the  office 
was  put  up  by  the  partnership  and  not  by  Mr.  Channel. 
Under  such  circumstances  the  cause  of  action,  if  any,  for  one- 
half  the  cost  of  the  office,  was  in  the  surviving  partner  and 
not  in  the  administratrix.  That  part  of  the  judgment  of  the 
court  below  which  awarded  an  execution  against  the 
administratrix,  was  erroneous,but  after  the  cause  was  in  this 
court  and  errors  assigned  and  argued  in  plaintiff  in  error's 
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brief,  defendant  in  error  gave  notice  and  applied  to  the 
court  below  to  amend  the  record  by  striking  out  of  the 
judgment  the  order  for  an  execution.  The  record  was  so 
amended  and  a  transcript  thereof  filed  here  by  defendant 
in  enror.  Plaintiff  in  error  took  a  bill  of  exceptions  to  the 
proceedings  had  concerning  said  amendment  and  has  filed 
the  same  here,  and  moved  to  strike  defendant  in  error's 
supplemental  record  from  the  files.  This  motion  must  be 
denied.  The  law  does  not  permit  execution  to  be  awarded 
against  an  administratrix,  and  consequently  the  judgment 
was  one  in  that  regard  which  should  not  have  been  entered. 
As  wiis  said  in  the  case  of  Ives  v.  Hulce,  17  111.  App.  30, 
this  was  one  of  those  cases  "where  it  so  clearly  appears 
that  the  judgment  as  entered  is  not  the  sentence  which  the 
law  ought  to  have  pronounced  upon  the  facts  established 
by  the  record  that  the  court  acts  upon  the  presumption 
that  the  error  is  a  clerical  misprision  rather  than  a  judicial 
blunder,  and  sets  the  judgment,  or  rather  the  judgment 
entry,  right  by  an  amendment  7mnc  pro  nunc,^^  The  Circuit 
Court  therefore  properly  amended  the  judgment  to  con-e- 
spond  to  the  requirements  of  the  law.  The  judgment  of 
the  court  below  will  be  affirmed,  but  as  a  portion  of  the 
costs  was  incurred  before  the  error  in  the  judgment  of  the 
court  below  awarding  execution  against  the  administratrix 
had  been  amended,  it  is  ordered  that  each  party  pay  one- 
half  of  the  costs  of  this  court. 


Bartlett  &  Eling  v.  Willis  Manufacturing  Go. 

1.  Garnishment— W?iere  Goods  in  the  Hands  of  the  Oumiahee  Are 
Claimed  by  a  Third  Person.— Sections  11  and  12  of  chapter  62  of  the 
revised  statutes  enact  that  if  it  appears  that  any  effects  in  the  hands  of  any 
garnishee  are  claimed  by  any  other  person  by  assignment  from  the  de- 
fendant or  otherwise,  the  court  shall  permit  the  claimant  to  appear  and 
maintain  his  right,  and  if  he  does  not  voluntarily  appear,  notice  for 
that  purpose  shall  be  issued  and  served  upon  him  as  the  court  shall 
direct.    If  he  appears  he  shall  be  admitted  to  defend  his'  title  to  the 
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property  in  question,  and  if  he  does  not  appear  he  shall  be  concluded  by 
the  judgment  in  regard  to  his  claim. 

2.  Same— Practice  Where  Answer  is  Not  IVarer«ed.— Where  the 
answer  is  not  traversed,  it  is  to  be  taken  as  true. 

Oarnishment.^Error  to  the  Circuit  Court  of  Knox  County;  the  Hon. 
Georgb  W.  Thompson,  Judge  presiding;.  Heard  in  this  court  at  the 
October  term,  1902.  Reversed  and  remanded.  Opinion  filed  January 
27,  1903. 

Fletcher  Carney  and  James  W.  Carney,  attorneys  for 
plaintiffs  in  error. 

C.  S.  Harris,  attornev  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  tbe  opinion  of  the  court. 

Willis  Manufacturing  Company  brought  an  att3.chment 
against  Bruce  and  Looney  &  Brother,  and  caused  Bartlett 
&  Kling  to  be  summoned  as  garnishees.  TheLooneys  were 
non-residents,  and  were  notified  by  publication,  and  were 
defaulted,  and  judgment  was  rendered  against  them  for 
$400.  Interrogatories  to  the  garnishees  were  filed  and 
answered,  and  an  amended  answer  to  the  main  interroga- 
tory was  filed,  and  judgment  for  $400  was  rendered  against 
the  garnishees.  They  sued  out  this  writ  of  error  to 
reverse  the  judgment. 

The  garnishees  stated  in  their  answer  that  certain  sums 
would  become  due  in  two  or  three  weeks  under  a  contract 
between  *  the  Looneys  and  themselves;  that  they  expected 
it  would  be  between  $400  and  $600,  but  on  account  of  the 
mixed  condition  of  the  accounts  and  lack  of  full  informa- 
tion of  the  condition  of  the  work  to  be  done  under  the 
contract  they  were  unable  to  state  the  exact  amount;  that 
before  they  were  served  as  garnishees  they  had  been  notified 
by  Townley  Metal  &  Hardware  Company  of  Kansas  City, 
Mo.,  that  Looney  Brothers  had  assigned  the  claim  against 
Bartlett  &  Kling  to  said  Townley  Company  as  security  for 
certain  goods  furnished  by  said  company  to  Looney 
Brothers;  and  that  said  Townley  Company  now  assert 
ownership  of  the  entire  claim  of  Looney  Brothers  against 
the  garnishees.    Sections  1 1  and  12  of  chapter  62  of  the 
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revised  statutes  enact  that  if  it  appears  that  any  effects  in  the 
hands  of  any  garnishee  are  claimed  by  any  other  person  by 
assignment  from  the  defendant  or  otherwise,  the  court 
shall  permit  the  claimant  to  appear  and  maintain  *his  right, 
and  if  he  does  not  voluntarily  appear,  notice  for  that  pur- 
pose shall  be  issued  and  served  upon  him  as  the  court  shall 
direct.  If  he  appears  he  shall  be  admitted  to  defend  his 
title  to  the  property  in  question,  and  if  he  does  not  appear 
he  shall  be  concluded  by  the  judgment  in  regard  to  his 
claim.  The  record  before  us  is  certified  to  be  complete. 
It  does  not  show  any  notice  to  said  Townley  Company, 
nor  any  directions  by  the  court  concerning  such  a  notice. 
Bartlett  &  Kling  were  entitled  to  that  protection,  and  it 
was  error  to  disregard  the  provisions  of  the  statute  and 
render  judgment  against  them,  and  leave  them  subject  to 
the  claims  of  the  Townley  Company,  which  may  prove  to 
be  valid  and  may  absorb  the  entire  sum  owing  from  Bart- 
lett &  Kling.  Chott  v.  Tivoli  Amusement  Co.,  82  111.  App. 
244.  The  answers  were  filed  June  26th  and  30th  and  the 
judgment  was  entered  June  30th.  They  disclosed  that 
the  work  to  be  done  b}'  Looney  Brothers  was  not  yet 
completed,  that  the  garnishees  were  not  fully  informed  as 
to  the  condition  of  the  work  and  the  state  of  the  accounts, 
and  could  not  determine  the  exact  amount  which  would  be 
due  for  two  or  three  weeks.  The  answer  was  not  traversed 
and  is  to  be  taken  as  true.  Rankin  V.  Simonds,  27  111.  352; 
C.  &  St.  L.  R.  R.  Co.  V.  Hind  man,  85  111.  521;  Mansfield  v. 
Honduras  Co.,  66  111.  App.  558;  Deffenbaugh  v.  Andrew, 
91  111.  App.  142.  This  answer  did  not  justify  a  judgment 
against  the  garnishees  at  that  time  and  for  that  amount. 

The  affidavit  for  attachment  was  by  H.  F.  Willis.  He 
was  not  the  plaintiff  and  he  did  not  state  in  his  affidavit 
that  he  was  agent  or  attorney  for  the  plaintiff.  The  affida- 
vit therefore  did  not  comply  with  section  2  of  the  act 
authorizing  attachments  in  courts  of  record.  The  certifi- 
cate of  publication  of  notice  to  Looney  Brothers  is  of 
doubtful  validity  and  should  be  amended  to  conform  to  the 
statute  governing  that  method  of  proving  publication  of 
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notice.     Bartlett  &  Kling  are  entitled  to  have  the  proceed- 
ings by  which  Looney  Brothers  are   brought  into  court 
conform  to  the  statute. 
The  judgment  is  reversed  and  the  cause  remanded. 


Charles  A.  Eimmel  v.  Frank  Meier. 

1.  Sheriff — Statute  Does  Not  Make  His  Return  Evidence  of  Anything 
Relating  to  Title.—Thei  statute  does  not  make  the  sherifTs  return  of  an 
execution  evidence  of  anything  relating  to  the  title  of  property.  Its 
only  office  is  to  show  the  satisfaction,  or  part  satisfaction,  of  the  judg- 
ment, or  the  failure  to  make  satisfaction  of  any  part  of  the  judgment. 

2.  SHEiQFF's  Deed — Prima  Facie  Evidence, —la  the  csae  of  a  valid 
.  judgment   in    a   court  of  record    and   execution    thereunder,  and  a 

sheriffs  deed  of  real  estate  purporting  to  be  made  under  such  execu- 
tion after  due  lapse  of  time,  whether  to  the  person  named  in  the  certifi- 
cate of  sale,  or  to  some  other  person,  the  deed  is  prima  facie  evidence 
that  the  execution  was  duly  levied  upon  the  land  conveyed  by  the  deed; 
that  a  certificate  of  levy  was  filed  if  the  statute  required  it,  as  in  case 
of  an  execution  from  another  county;  that  notice  of  the  intended  sale 
of  said  land  under  said  execution  was  given  pursuant  to  law;  that  said 
land  was  by  the  sheriff  duly  exposed  for  sale  at  public  vendue  at  the 
time  and  place  named  in  the  notice;  that  it  was  duly  sold  at  said  sale  to 
some  person;  that  a  certificate  of  sale  was  duly  issued  and  a  duplicate 
thereof  filed  for  record;  that  said  land  was  not  redeemed  by  the  judg- 
ment debtor,  and  that  the  grantee  in  the  deed  was  either  the  purchaser 
or  the  assignee  of  the  certificate  of  sale,  and  generally,  that  all  the  pro- 
visions of  law  governing  the  procedure  to  be  had  between  the  issue  of 
the  execution  and  the  sheriff's  deed  were  complied  with,  so  as  to  make 
the  deed  Sk  valid  transfer  of  the  title  of  the  judgment  debtor  to  the 
grantee  in  the  sheriff's  deed. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Leslie  D.  Puterbaugh,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  January  27, 1903. 

Charles  A.  Kimmel,  pro  se, 

QuiNN  &  QciNN  and  George  K.  Beasley,  attorneys  for 
appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
This   was  an  action  of  forcible  detainer    brought   by 
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Charles  A.  Kimmel  against  Frank  Meier,  before  a  justice 
of  the  peace,  to  recover  possession  of  the  east  half  of  lot 
nine  of  Daugherty's  Out-Lots,  a  subdivision  in  Peoria 
county.  On  the  trial  of  the  cause  in  the  Circuit  Court  on 
appeal,  the  court,  at  the  close  of  all  the  proof,  instructed 
the  jury  to  find  for  defendant.  A  verdict  for  defendant 
was  rendered,  a  motion  by  plaintiff  for  a  new  trial  was 
denied,  defendant  had  judgment,  and  plaintiff  appeals. 
There  was  no  jurisdiction  here  to  determine  title,  but  only 
the  right  to  possession,  though  in  determining  that  right 
some  questions  must  be  considered  which  would  also  arise 
if  the  title  were  in  issue.  The  suit  is  brought  under  the 
sixth  paragraph  of  section  two  of  chapter  fifty-seven  of 
the  revised  statutes,  which  enacts  that  the  person  entitled 
to  the  possession  of  lands  may  be  restored  thereto  in  the 
manner  there  provided,  when  such  lands  have  been  sold 
under  a  judgment  of  any  court  in  this  state,  and  the  party 
to  such  judgment  refuses  or  neglects  to  surrender  possession 
utter  the  expiration  of  the  time  for  redemption  and  after 
demand  in  writing  for  possession  by  the  person  entitled 
thereto. 

This  land  once  belonged  to  John  Wasmuth.  While  Was- 
muth  had  title  Edward  Eichardson  obtained  a  judgment 
against  Wasmuth  before  a  justice,  and  after  the  issue  and 
return  of  an  execution  nxclla  bona,  filed  a  transcript  of  the 
proceedings  with  the  circuit  clerk,  and  had  execution  issued 
by  that  oflBcer  to  the  sheriff  of  the  county.  Indorsements 
by  the  sheriff  on  said  execution  show  a  levy  thereof  on  this 
land,  and  that  the  land  was  "duly  advertised  and  sold 
according  to  law  to  Charles  A.  Kimmel  for  $141.35." 
Mrs.  Augusta  Booking  afterward  recovered  a  judgment 
before  a  justice  against  Wasmuth,  and  after  the  issue  and 
return  of  an  execution  nulla  bona^  filed  a  transcript  of  the 
proceedings  with  the  circuit  clerk  and  had  execution  issued 
by  .that  officer  to  the  same  sheriff.  That  execution  was 
issued  after  the  twelve  months  allowed  the  debtor  to 
redeem  and  during  the  three  months  allowed  creditors  to 
redeem.     Indorsements  on  said  execution  show  the  levy  of 
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said  exeojution  on  the  real  estate  in  question;  that  Mrs. 
Booking  paid  the  sheriff  $168.18  to  redeem  the  property 
from  the  prior  execution  sale  to  Kimmel;  that  the  sheriff 
duly  advertised  said  real  estate  for  sale  under  said  execu- 
tion; that  there  was  no  bid,  and  the  sheriff  sold  said  real 
estate  to  Mrs.  Booking  for  the  amount  of  her  bid,  being 
the  sum  deposited  with  the  sheriff.  On  the  date  of  said 
sale  shown  by  said  indorsements  upon  said  execution,  the 
sheriff  conveyed  the  premises  to  Mrs.  Booking  by  a  deed 
which  contained  full  recitals  of  every  step  from  the  recov- 
ery of  the  Richardson  judgment  before  the  justice  down  to 
the  sale  to  Mrs.  Booking,  including  both  the  facts  disclosed 
by  the  recitals  of  the  two  executions  and  all  action  to 
which  the  sheriff  was  a  party  under  each  execution.  The 
proof  also  showed  that  on  April  16,  1900,  Wasmuth  con- 
veyed  to  Frederick  Martin;  that  Meier  was  tenant  under 
Wasmuth,  and  after  said  deed  attorned  to  Martin;  that 
before  this  suit  was  brought  plaintiff  served  demand  for 
possession  upon  Meier  in  possession,  and  possession  was  not 
surrendered.  Plaintiff  claims  this  proof  entitled  him  to 
recover.  Plaintiff  did  not  introduce  in  evidence  a  certiiB- 
cate  of  sale  under  the  Richardson  execution,  nor  a  dupli- 
cate thereof,  nor  the  record  thereof,  nor  a  certified  copy  of 
such  a  record,  which  certificate  is  required  to  be  executed 
and  a  duplicate  thereof  recorded,  by  sections  sixteen  and 
seventeen  of  chapter  seventy-seven  of  the  revised  statutes,, 
relating  to  judgments,  executions  and  redemptions,  and 
which  certificates  and  record  thereof  are  by  said  section 
seventeen  made  evidence  of  the  facts  therein  stated. 
Plaintiff  did  not  introduce  a  certificate  of  redemption  from 
said  execution  sale,  nor  a  record  thereof^  nor  a  certified 
copy  of  such  record,  which  certificate  of  redemption  is 
required  by  section  nineteen  of  said  statute  to  be  executed 
and  recorded.  Plaintiff  did  not  show  whether  such  certifi- 
cates of  sale  and  of  redemption  were  issued  and  recorded. 
Defendant  claims  that  in  the  absence  of  such  certificates 
plaintiff  has  failed  to  prove  a  sale  and  redemption  of  the 
premises,  and  that  for  want  of  such  proof  the  court  prop- 
erly directed  a  verdict  for  defendant 
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Plaintiff  claims  he  made  the  required  proof  by  the 
indorsements  upon  the  executions,  the  substance  of  which 
is  above  stated.  In  Osgood  v.  Blackmore,  59  111.  261,  271, 
the  court  said : 

"  The  return  of  the  sheriflf  forms  no  part  of  the  title. 
The  title  would  be  eaually  as  good  without  as  with  a 
return.  Nor  can  the  sneriff,  by  anything  he  may  say  in 
his  return,  in  the  slightest  degree  a^ect  the  rights  of  the 
purchaser.  The  statute  has  not  made  the  return  evidence 
of  anything  relating  to  the  title,  nor  is  it  made  notice." 

In  Gardner  v.  Eberhart,  82  111.  316,  it  is  said : 

"  It  is  no  part  of  the  office  of  a  sheriflTs  return  to  show 
what  land  is  sold  upon  the  execution.  The  office  of  the 
return  is  to  show  the  satisfaction  or  part  satisfaction  of  the 
judgment  or  the  failure  to  make  satisfaction  of  any  part  of 
the  judgment.  Where  land  is  sold  at  sheriflTs  sale,  the  sale, 
with  the  subject-matter  thereof  and  the  name  of  the  pur- 
chaser, may  be  shown  by  the  certificate  of  purchase  or  by 
the  recitals  in  the  sheriff's  deed."  (McDaniel  v.  Bryan,  8 
111.  App.  273.) 

We  conclude  that  the  indorsements  by  the  sheriff  on 
these  executions  were  not  competent  evidence  and  did  not 
prove  that  the  land  was  sold  under  the  Eichardson  execu- 
tion, nor  that  it  was  redeemed  from  such  an  execution  sale 
by  Mrs.  Booking  as  a  judgment  and  execution  creditor. 

But  plaintiff  relies  chiefly  upon  the^leed  from  the  sheriff 
to  Mrs.  Booking,  and  upon  the  recitals  therein,  to  supply 
the  proof  of  the  sale  and  redemption  of  this  land.  The 
sheriff's  deed  fully  recites  the  levy  upon  and  sale  of  the 
premises  to  Kimmel  for  $141.35  on  May  5,  1899,  under  the 
Richardson  execution.  It  also  recites  that  on  May  7, 1900, 
an  execution  was  issued  by  the  circuit  clerk  on  Mrs.  Book- 
ing's judgment,  and  contains  a  detailed  recital  of  the 
deposit  by  Mrs.  Booking  with  the  sheriff  on  May  7,  1900, 
of  $149.88,  and  that  that  was  the  amount  necessary  to 
redeem  said  real  est:  te  from  said  sale  to  Kimmel;  that  the 
sheriff  levied  said  execution  upon  said  real  estate,  and 
advertised  the  time  and  place  of  the  sale  of  said  premises 
under  said  execution  according  to  law,  and  at  said  time 
and  place  offered  said  premises  at  public  sale;  that  there 
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was  no  bid  above  the  redemption  money,  and  said  prem- 
ises were  struck  off  and  sold  to  Mrs.  Booking  for  the 
amount  of  said  redemption  money,  interest  and  costs  of 
sale,  being  $162.18.  The  question  is  whether  either  the 
deed  itself  or  these  recitals  therein  issufflcient  proof  of  a 
valid  sale  under  the  Richardson  execution  and  of  ^  a  valid 
redemption  and  sale  under  the  Bockinc?  execution.  • 

Section  thirty-one  of  the  statute  in  question  gives  a  form 
for  a  sheriff's  deed.  It  contains  various  recitals,  but  none 
that  exactly  fit  the  case  of  a  redemption  by  a  creditor  and 
a  resale.  Yet  the  form  given  bears  evidence  that  it  was 
intended  that  the  officer  should  recite  the  material  facts, 
as,  for  instance,  where  it  says :  "  If  the  certificate  has  been 
transferred,  recite  the  fact."  The  officer  is  not  limited  to 
the  exact  words  of  the  form  given,  but  it  says :  "  The  deed 
may  be  substantially  in  the  following  form."  Section 
thirty-three  of  said  statute  enacts  that  the  sheriff's  deed 
shall  he  prima  facie  evidence  that  the  provisions  of  the  law 
in  relation  to  the  sale  of  the  property  for  which  it  is  given 
were  complied  with.  What  provisions  are  meant?  Not 
that  a  valid  judgment  was  recovered  and  a  valid  execution 
issued  thereunder,  unless  it  is  proved  there  has  been  a  loss 
or  destruction  of  the  record  of  the  judgment  or  of  the  exe- 
cution levy  thereon,  when,  by  said  section  thirty-three  the 
deed  also  becomes  prima  facie  evidence  of  those  facts.  In 
Osgood  V.  Blackmore,  supra^  it  is  said  that  "  when  a  plaint- 
iff in  ejectment  seeks  to  recover  land  against  the  defend- 
ant in  execution,  or  when  it  becomes  necessary  to  rely  on 
a  sheriff's  deed  as  the  link  in  his  chain  of  title,  he  is  only 
required  to  produce  a  judgment,  an  execution  thereon,  and 
the  sheriff's  deed  for  the  premises.  This  rule  is  so  familiar 
that  it  requires  no  citation  of  authorities  in  its  support. 
Having  produced  these,  he  has  shown  a  prima  facie  trans- 
fer of  the  title  from  the  defendant  in  execution  to  the  per- 
son to  whom  the  sheriff  has  conveyed."  In  Gardner  v. 
Eberhart,  supra^  it  is  said  that  where  land  is  sold  at  sheriff's 
sale,  the  sale,  with  the  subject-matter  thereof  and  the  name 
of  the  purchaser,  may   be  shown  by  the  recitals  in  the 
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sheriffs  deed,  and  also  that  the  certificate  of  sale  and 
the  assignment  thereof  ceased  to  be  essential  muniments  of 
title  after  the  execution  of  the  sheriff's  deed.  In  the  case, 
then,  of  s^  valid  judgment  in  a  court  of  record  and  execu- 
tion thereunder,  and  a  sheriff's  deed  of  real  estate  purport- 
ing to  be  made  under  such  execution  after  due  lapse  of 
time,  whether  to  the  person  named  in  the  certificate  of  sale 
or  to  some  other  person,  the  deed  is  prima  facie  evidence 
that  the  execution  was  duly  levied  upon  the  land  con- 
veyed by  the  deed;  that  a  certificate  of  levy  was  filed  if  the 
statute  required  it,  as  in  case  of  an  execution  from  another 
county;  that  notice  of  the  intended  sale  of  said  land  under 
said  execution  was  given  pursuant  to  law;  that  said  land 
was  by  the  sheriff  duly  exposed  to  sale  at  public  vendue 
at  the  time  and  place  named  in  the  notice;  that  it  was  duly 
sold  at  said  sale  to  some  person;  that  a  certificate  of  sale 
was  duly  issued  and  a  duplicate  thereof  filed  for  record; 
that  said  land  was  not  redeemed  by  the  judgment  debtor, 
and  that  the  grantee  in  the  deed  was  eit-her  the  purchaser 
or  the  assignee  of  the  certificate  of  sale;  and,  generally,  that 
all  the  provisions  of  law  governing  the  procedure  to  be  had 
between  the  issue  of  the  execution  and  the  sheriff's  deed 
were  complied  with,  so  as  to  make  the  deed  a  valid  trans- 
fer of  the  title  of  the  judgment  debtor  to  the  grantee  in 
the  sheriff's  deed.  In  this  case  the  execution  on  the  Rich- 
ardson transcript  of  judgment  was  dated  March  28,  1899. 
The  deed  recites  the    sale  thereunder  was  on    May  5, 

1899.  If  the  sheriff's  deed  to  Kimmel  had  been  issued 
after  the  expiration  of  fifteen  months  from  that  sale,  that 
is,  after  August  5,  1900,  and  had  purported  to  be  based 
on  a  sale  under  that  execution  only,  the  deed  would  have 
been  prima  facie  proof  the  grantee  in  said  deed  was  entitled 
thereto,  either  by  virtue  of  having  been  the  purchaser  at 
that  sale  or  the  assignee  of  the  certificate  of  sale.  But  tbe 
sheriff's  deed  was  in  fact  dated  and  acknowledged  June  5, 

1900,  after  the  expiration  of  the  judgment  debtor's  right  to 
redeem,  but  before  the  expiration  of  the  right  of  judgment 
creditors  to  redeem.  One  state  of  facts,  and  only  one,  would 
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authorize  ^uch  a  deed,  namely,  if  another  judgment  creditor 
placed  an  execution  against  the  same  judgment  debtor  in 
the  hands  of  the  same  sheriff,  and  paid  him  the  amoant 
required  to  redeem  from  the  former  execution  sale,  and  the 
sheriff,  after  the  expiration  of  twelve  months  from  the  first 
sale,  advertised  the  premises  for  sale  under  said  second  exe- 
cution, and  held  such  sale  pursuant  to  the  notice,  and  no 
one  bid  mpre  than  the  amount  so  deposited  to  redeem.  In 
such  case  it  would  be  the  duty  of  the  sheriff  to  strike  off 
and  sell  the  premises  to  the  redeeming  creditor  for  the 
amount  so  deposited,  and  at  onceexecutp  to  such  purchaser 
a  deed  of  the  premises,  under  the  provisions-  of  section 
twenty-one  of  said  statute.  Plaintiff  here  proved  a  second 
creditor  of  the  same  debtor  obtained  a  valid  judgment 
against  said  debtor,  filed  a  transcript  with  the  clerk  of  the 
Circuit  Court  after  the  expiration  of  the  twelve  months 
from  the  first  sale,  and  that  a  valid  execution  issued  there- 
under to  said  sheriff  on  May  7,  1900,  long  enough  before- 
the  date  of  the  deed,  so  that  if  said  second  judgment 
creditor  then  deposited  the  redemption  money  there  was 
time  enough  for  the  sheriff  to  have  made  said  second  levy 
and  advertised  and  sold  said  premises  to  the  second  creditor 
for  the  amount  of  her  deposit,  pursuant  to  law,  prior  to  the 
date  of  the  sheriff's  deed.  The  sheriff  recites  that  all  these 
steps  were  taken,  and  gives  the  details  of  each  step  taken 
to  effect  such  redemption  and  sale.  The  statute  does  not 
say  the  deed  shall  be  evidence  that  all  the  provisions  of  the 
law  relating  to  the  sale  of  the  property  have  been  complied 
with,  if  there  has  been  one  execution  and  one  sale,  but 
shall  not  be  such  evidence  if  there  has  been  redemption  by 
an  execution  creditor  from  the  first  sale  and  a  resale.  The 
resale  on  a  second  execution  after  redemption  by  the 
creditor  in  that  execution  is  pursuant  to  section  twenty 
and  succeeding  sections  of.  the  same  ■  statute,  and  these 
"  provisions  of  the  law  in  relation  to  the  sale  of  the  prop- 
erty "  for  which  the  deed  is  given  are  just  as  much  within 
the  language  and  intent  of  section  thirty-three  concerning 
the  effect  of  the  deed  as  evidence,  as  are  the  provisions  for 
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the  sale  of  the  propertj'  under  the  first  execution.  In  our 
judgment,  if  the  sheriff's  deed  introduced  in  evidence  is 
supported  by  the  introduction  of  a  judgment  or  judgments 
and  an  execution  or  executions  thereunder  which  would 
have  authorized  the  deed  if  the  provisions  of  the  law  relat- 
ing to  the  sale  of  the  debtor's  property  under  either  one 
or  many  executions  had  been  complied  with,  then  the  deed 
is  prima  facie  proof  of  compliance  with  all  provisions 
of  the  law  necessary  to  make  the  deed  a  valid  transfer  of 
title  from  the  defendant  to  the  grantee  in  the  sheriff's  deed. 
If  so,  the  deed  here  introduced  was  pinma  facie  evidence 
that  Mrs.  Booking  acquired  the  title  of  Wasmuth  to  the 
premises  in  controversy,  and  her  grantee,  Kimrael,was 
entitled  to  recover  the  possession  from  Meier  under  the 
other  facts  above  stated.  Of  course  this  sheriff's  deed  was 
only  prima  /ilc^^  evidence,  but  it  was  not  rebutted  in  this 
case.  We  therefore  conclude  the  court  erred  in  instructing 
'the  jury  to  find  for  defendant,  and  should  have  granted  a 
new  trial. 

The    judgment  is  therefore   reversed    and    the    cause 
remanded. 


Central  School  Supply  House  v.  William  M.  Hirschy. 

1.  Practice— ^mendmgf  BUI  of  Exceptions  at  a  SuhRequent  Term,— 
An  amendment  of  the  bill  of  exceptions  at  a  later  term  can  not  be  made 
merely  upon  the  recollection  of  the  judge  or  oral  proof,  but  must  be 
based  upon  some  record,  memoranda,  memorial  paper  or  minute.  Tlie 
notes  of  an  official  stenographic  reporter  constitute  data  upon  which 
the  court  may  act  in  making  an  amendment,  if  the  amendment  relates 
to  matter  which  it  was  the  duty  of  the  reporter  to  take  down. 

3.  SxTAE-'Errors  of  the  Trial  Court  Not  Assigned  for  Error  Are 
Waived.— ^here  defendant  does  not  assign  errors  in  his  motion  for  a 
new  trial,  they  are  waived. 

3.  Chattel  Mortgages  —  Where  Note  Secured  Has  Not  Been 
Assigned. — Where  a  note  secured  by  a  chattel  mortgage  has  not  been 
assigned,  it  is  not  essential  to  the  validity  of  the  chattel  mortgage 
securing  it  that  the  note  should  state  upon  its  face  that  it  was  secured 
by  a  chattel  mortgage. 
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Replevin.— Error  to  the  Circuit  Court  of  Bureau  County;  the  Hon. 
Charles  Blanchard,  Judge  presiding.  Heard  in  this  court  at  the 
O  -tober  terra.  1902.    Affirmed.    Opinion  filed  January  27,  1903. 

J.  L.  Murphy,  attorney  for  plaintiff  in  error. 

Alfred  K.  Greenwood,  attorney  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  Central  School  Supply  House  on  June  8,  1898,  re- 
covered a  judo;ment  against  Ike  Heller  for  $234.70  and 
costs,  in  the  County  Court  of  Bureau  Count3\  On  July  29, 
1898,  execution  was  issued  on  said  judgment,  and  placed  in 
the  hands  of  Atherton  Clark,  sheriflf  of  said  county.  On 
October  6, 1893,  the  sheriff  levied 'said  writ  upon  a  printing 
press  and  other  personal  property  pertaining  to  a  printing 
office  at  Spring  Valley,  as  the  property  of  Heller.  The 
next  day,  William  M.  Hirschy,  claiming  to  be  the  owner  of 
said  property,  sued  out  a  writ  of  replevin  therefor  from  the 
Circuit  Court.  Issues  were  joined  in  said  cause,  the  actual 
defense  being  that  the  goods  were  the  property  of  Heller 
and  not  of  Hirschy.  There  was  a  jury  trial  and  a  verdict 
and  a  judgment  for  Hirschy.  Clark  sued  out  a  writ  of 
error  from  this  court  to  reverse  said  judgment,  and  after- 
ward died.  No  administration  having  been  had  upon  his 
estate,  the  Central  School  Supply  House  asked  leave  to  be 
substituted  as  plaintiff  in  error,  and  as  it  was  the  beneficial 
plaintiff,  and  as  the  record  showed  it  had  also  appeared  in 
the  cause  in  the  court  below,  it  was  so  substituted  here. 

In  this  court  Hirschy  suggested  a  diminution  of  the  rec- 
ord, and  by  leave  of  court  filed  an  additional  record,  from 
which  it  appeared  that  at  a  later  term  than  the  judgment 
the  court  below,  on  notice  and  hearing,  amended  the  bill  of 
exceptions  so  as  to  show  that  a  certificate  of  recording  on 
a  certain  chattel  mortgage  was  introduced  in  evidence  as 
well  as  the  mortgage  itself.  Thereupon  Clark,  by  leave  of 
court,  filed  another  additional  record,  containing  a  bill  of 
exceptions  taken  by  him  in  the  court  below,  showing  the 
proof  heard  on  the  motion  to  amend  the  bill  of  exceptions. 
Clark  then  moved  to  strike  from  the  files  the  additional 
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record  filed  by  Hirschy,  on  the  ground  the  showing  made 
did  not  warrant  the  amendment.  This  motion  was  taken 
with  the  case.  Such  an  amendment  at  a  later  term  can  not 
be  made  merely  upon*  the  recollection  of  the  judge,  or  oral 
proof,  but  must  be  based  upon  some  record,  memoranda, 
memorial  paper  or  minute.  (Village  of  North  Chillicothe 
V.  Burr,  178  111.  218.)  But  the  notes  of  an  official  steno- 
graphic reporter  constitute  data  upon  which  the  court  may 
act  in  making  an  amendment.  (C,  M.  &  St.  P.  Ry.  Co.  v. 
Walsh,  150  111.  607;  Sullivan  v.  Eddy,  154  111.  199.)  It 
would  seem  this  is  not  the  rule,  if  the  amendment  relates 
to  matter  which  it  was  not  the  duty  of  the  reporter  to  take 
down.  (Hubbard  v.  The  People,  197  111.  15.)  The  original 
bill  of  exceptions  in  the  record  before  us  shows  that  a  wit- 
ness for  plaintiff  being  upon  the  stand,  counsel  for  plaintiff 
asked  this  question :  '*  Will  you  look  at  this  paper,  marked 
Exhibit  B,  and  state  what  it  is?"  After  the  witness'  an- 
swer, counsel  for  plaintiflf  said :  "  I  will  otfer  that  in 
evidence  marked  Exhibit  B."  What  counsel  offered  in 
evidence  he  did  not  designate  as  a  chattel  mortgage,  either 
with  or  without  certificates  of  acknowledgment  and  re- 
cording, but  as  a  paper  marked  Exhibit  B.  The  original 
bill  of  exceptions  at  this  point,  after  stating  an  objection 
by  defendant,  (which  was  not  that  the  instrument  had  not 
been  recorded  or  that  the  certificate  of  recording  had  not 
been  offered),  and  the  ruling  of  the  court  thereon,  then 
said,  "  Which  said  exhibit  B  is  in  the  words  and  figures  as 
follows,  to-wit :"  and  set  out  the  chattel  mortgage  and  the 
certificate  of  acknowledgment  and  entry  only.  At  the 
hearing  of  the  motion  to  amend,  the  mortgage  was  present, 
and  it  was  shown  that  it  in  fact  had  a  certificate  of  record- 
ing upon  it,  and  that  when  the  instrument  was  offered  in 
evidence  the  official  reporter  wrote  the  notation,  "  Ex.  B," 
immediately  under  the  certificate  of  recording.  This  was 
in  the  line  of  his  official  duty.  It  is  clear  from  the  original 
bill  of  exceptions  that  the  whole  paper  marked  "  Exhibit 
B "  was  offered  in  evidence,  and  that  the  certificate  of 
recording  was  a  part  of  that  paper.     In  Village  of  North 
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Chillicothe  v.  Burr,  supra^  the  court  comments  upon  the 
fact  that  in  that  case  there  was  no  mark  upon  the  instru- 
ment alleged  to  have  been  offered  in  evidence,  but  which 
had  been  omitted  from  the  original  bill  of  exceptions,  to 
show  it  had  been  offered  in  evidence.  Here  a  mark  made 
by  the  oflScial  reporter  in  the  course  of  his  duty  identified 
this  as  the  paper  referred  to  in  the  original  bill  of  excep- 
tions, and  that  mark  was  directly  under  the  omitted  part. 
The  court  properly  permitted  the  part  omitted  to  be  in- 
serted by  amendment.     The  motion  is  denied.. 

The  proof  show^  that  this  property  was  formerly  owned 
by  F.  S.  Johnson.  He  borrowed  $1,000  from  one  Brewster 
and  gave  a  note  for  the  debt,  and  chattel  mortgage  on  this 
property  to  secure  it.  That  mortgage  was  foreclosed  in 
December,  1895,  and  McCleary  Weeks  bid  in  the  property, 
and  at  once  sold  it  to  Heller,  and  took  from  him  a  note  for 
$1,050,  the  purchase  price,  due  in  two  years  from  date, 
with  interest,  and  a  chattel  mortgage  on  the  property  se- 
curing the  note.  In  December,  1897,  this  mortgage  also 
was  foreclosed,  and  the  property  again  bought  in  by  Weeks, 
who  again  sold  it  to  Heller,  and  took  back  another  note  for 
$1,050,  due  in  two  years,  with  interest,  and  another  mort- 
gage upon  the  property  to  secure  it.  This  mortgage  con- 
tiiined  the  usual  clause  permitting  the  mortgagor  to  remain 
in  fK>ssession  till  default,  and  it  was  duly  acknowleged, 
entered  upon  the  docket  of  a  justice  and  recorded.  This 
Wits  but  a  method  of  accomplishing  an  extension  of  the 
original  mortgage.  No  money  was  paid  at  this  foreclosure. 
But  the  course  pursued  is  not  shown  to  have  been  irregular. 
Besides  it  did  not  concern  the  Central  School  Supply 
House,  which  had  not  then  any  judgment  or  lien  against 
Heller.  When  it  did  obtain  its  execution  lien  this  mort- 
gage was  upon  the  property,  securing  a  valid  debt  which 
had  not  been  paid.  The  foreclosure  of  the  first  mortgage, 
buying  in  the  property,  re-selling  it  at  the  same  price,  and 
securing  the  payment  of  the  same  purchase  price  by  another 
mortflrage,  had  not  extinguished  all  indebtedness.  It  being 
unquestioned  that  there  was  an  original  valid  indebtedness 
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to  secure  which  the  first  mortgage  was  given,  it  can  not  be 
said  that  that  indebtedness  has  been  extinguished  except 
as  another  equally  valid  indebtedness  has  arisen.  There 
was  still  a  valid  debt  of  $1,050  owing  by  Heller  and  secured 
by  mortgage  on  this  property.  After  the  execution  against 
Heller  was  issued,  Weeks  caused  this  mortgage  to  be  again 
foreclosed  in  August,  1898,  and  bought  in  the  property,  and 
then  sold  it  to  Hirschy  for  a  consideration  stated  in  the  bill 
of  sale  at  $1,060,  but  which  was  in  fact  $600.  Hirschy  paid 
$100,  gave  his  note  and  chattel  mortgage  on  the  properly 
for  $500,  and  Hirschy  then  became  the  publisher  of  the 
newspaper  which  had  been  published  on  this  press,  and 
retained  Heller  as  its  editor. 

Defendant  has  assigned  for  error  that  the  court  excluded 
proper  and  necessary  evidence  offered  by  defendant.  But 
defendant's  motion  for  a  new  trial  assigned  the  grounds  on 
which  the  new  trial  was  sought,  and  the  refusal  or  exclu- 
sion of  evidence  offered  by  defendant  was  not  among  them. 
Defendant  thereby  waived  any  error  in  the  refusal  or  exclu- 
sion of  evidence,  and  is  presumed  to  have  been  satisfied  with 
the  ruHngs  of  the  court  below  on  that  subject.  (Matthews 
V.  Granger,  196  111.  164.)  Defendant  has  therefore  had  the 
benefit  of  all  the  evidence  which  defendant  thought  would 
tend  to  show  any  fraud  or  lack  of  consideration  in  these 
transactions.  The  jury  has  decided  against  defendant,  and 
the  proof  required  that  verdict.  Defendant  criticises  the 
manner  in  which  the  mortgage  was  foreclosed  in  August, 
1898,  and  if  the  manner  of  its  foreclosure  had  any  tendency  to 
show  it  was  not  for  a  real  consideration,  defendant  has  had 
the  benefit  thereof;  but  nothing  occurred  at  that  foreclosure 
to  defeat  the  sale,  if  it  was  to  pay  a  valid  debt.  The  par- 
ties evidently  thought  the  sheriff  might  seize  the  goods  if 
he  got  into  the  building  before  the  sale  took  place,  and 
would  not  seize  them  if  he  could  be  kept  out  till  the  sale 
was  over;  but  they  were  disappointed,  for  at  a  later  date  he 
seized  the  goods  notwithstanding  the  sale. 

The  proof  showed  that  Brewster  was  the  real  creditor  at 
each  foreclosure;  that  S.  M.  Dalzell  was  his  agent  ai  Spring 
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Valley,  and  hired  the  attorney  who  conducted  the  foreclos- 
ures, and  that  Weeks  bought  in  the  property  and  resold  it 
and  took  the  new  note  and  mortgage,  all  at  the  request  of 
Ualzell  and  really  for  Brewster.  Weeks  had  no  money 
invested,  but  Brewster  was  the  actual  creditor.  Defend- 
ant asked  the  court  to  instruct  the  jury  that  if  the  mort- 
gage was  given  to  secure  a  debt  not  owing  directly  from 
Heller  to  Weeks,  but  from  Heller  to  some  one  else,  then  the 
mortgage  was  void.  These  instructions  were  properly 
refused.  The  securities  could  be  taken  in  the  name  of  an 
agent.  No  one  was  misled  or  defrauded.  Defendant 
argues  there  was  error  in  allowing  certain  oral  proof  by 
plaintiff  of  the  contents  of  the  note  secured  by  the  mort- 
gage foreclosed  in  August,  1898.  Without  detailing  tlie  cir- 
cumstances (for  which  plaintiff  was  not  responsible)  which 
prevented  his  producing  the  note,  it  is  sufficient  to  sii}% 
first,  that  the  only  thing  sought  to  be  shown  was  that  it 
contained  a  provision  stating  it  was  secured  by  a  chattel 
mortgage,  and  when  the  court  finally  admitted  proof  of 
that  clause  of  the  note,  defendant  did  not  except  to  that 
ruling;  and  second,  as  the  note  had  not  been  assigned,  it 
was  not  essential  to  the  validity  of  the  chattel  mortofaffe 
securing  it,  that  the  note  should  state  upon  its  face  that  it 
was  secured  by  a  chattel  mortgage.  (Hogan  v.  Akin,  181 
111.  448;  Sellers  v.  Thomas,  185  111.  384.)  The  proof  that 
the  note  contained  that  recitation  was  therefore  immaterial 
and  unnecessary,  and  defendant  was  not  harmed. 

Even  if  some  of  the  rulings  were  not  entirely  accurate, 
yet  defendant  was  not  harmed  by  them.  Defendant  never 
had  any  lien  upon  this  property  except  subject  to  a  valid 
chattel  mortgage  given  to  secure  a  bona  fide  debt,  which 
debt  was  about  the  full  value  of  the  property.  Defendant 
sought  to  find  some  flaw  in  the  manner  in  which  the  debt 
and  mortgage  had  been  handled,  which  would  give  the  exe- 
cution precedence,  but  did  not  succeed. 

The  judgment  is  affirmed. 
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Ha}'  Bell  Smith  y.  Lyman  Birdsall^  Adm'r. 

1.  FRXCTICE—Questions  Where  a  Motion  is  Made  at  the  Conclusion 
of  the  Proof  Offered  by  Both  Parties  to  Instruct  Jury  to  Find  for  the 
Defendant. — Where,  at  the  conclusion  of  the  proof  oifered  by  both  par- 
ties, a  motion  is  made  to  instruct  the  jury  to  find  the  issues  for  the 
defendant,  the  question  is  whether  all  the  evidence,  both  for  the  plaint- 
iff and  the  defendant,  with  all  the  inferences  the  jury  might  draw 
tlierefrom,  would  be  sufficient  to  8up|x>rt  a  verdict  for  the  plaintiff  if 
one  should  be  returned. 

2.  Parent  and  Cuild— Recovery  of  Wages  Where  One  Lives  with 
Another  as  a  Membei'  of  His  Family. — Where  the  circumstances  under 
which  a  person  went  to  live  with  another  show  that  she  lived  there  as  a 
member  of  his  family,  she  can  only  recover  by  showing  an  express  con- 
tract for  wages,  or  proving  such  circumstances  as  reasonably  imply 
such  a  contract. 

8.  S\^K— Express  Contract  Necessary  in  Order  to  Recover  for  Sup- 
po'  t  and  Care.— A  person  standing  in  loco  parentis  can  not  recover  for 
tlie  8upi)ort  and  care  of  a  child  nor  can  the  child  recover  for  services 
rendered  to  the  parent,  unless  there  was  an  express  contract  between 
them  for  such  compensation,  or  unless  the  contract  for  such  compensa- 
tion be  established  by  proof  of  such  facts  and  circumstances  as  show 
that  both  parties  at  the  time  the  services  were  rendered  contemplated 
or  intended  pecuniary  recompense  other  than  that  which  arises  entirely 
out  of  the  family  relation. 

4.  Same — Mere  Declaration  of  Gratitude  is  Not  Proof  of  an  Agree- 
ment to  jPay.— Mere  declarations  of  gratitude  are  not  proof  of  an  agree- 
ment to  pay  for  services  of  this  character.  Loose  expressions  of  an 
infirm  parent,  expressions  of  gratitude  for  the  personal  services  of  a 
child  and  of  a  desire  that  compensation  should  be  rendered  after  his 
death,  but  not  indicative  of  the  terms  of  a  contract,  are  an  insufficient 
basis  for  the  submission  to  the  jury  from  which  to  find  whether  such  a 
contract  in  fact  existed. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  Ogle  County; 
the  Hon.  James  S.  Baume,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.    Affirmed.    Opinion  filed  January  27,  1903. 

Franc  Bacon,  attorney  for  appellant. 

W.  P.  Fearer  and  J.  C.  Seyster,  attorneys  for  appellee. 

Mr.  Presiding  Justioe  Crown  delivered  the  opinion  of 
the  court. 
The  appellant's  father  died  when  she  was  less  than  one 
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year  old,  and  thereupon  her  mother,  who  was  the  daughter 
of  Joseph  Stevens,  deceased,  with  the  appellant,  took  up 
their  residence  in  the  home  of  said  Stevens,  ivhere  they 
lived  until  the  second  marriage  of  appellant's  mother,  and 
then  for  a  little  while  the  appellant  resided  away  from  the 
home  of  her  grandparents,  but,  as  her  stepfather  had 
children  of  his  own,  she  soon  returned  to  the  home  of  her 
grandparents,  where  she  resided  until  her  grandfather's 
death,  which  occurred  in  1900. 

She  was  six  or  seven  years  of  age  at  the  time  of  her 
mother's  second  marriage,  which  occurred  between  1865 
and  1870,  so  that  the  greater  part  of  her  lifetime  until  she 
was  seven  years  of  age,  and  during  all  of  her  lifetime  since 
then,  she  resided  with  her  grandfather,  and  was  treated 
and  regarded  in  every  way  as  a  member  of  the  family. 

She  was  sickly  until  twelve  or  fourteen  years  of  age  and 
was  cared  for  by  her  grandfather  and  his  son  and  daugh- 
ters. She  was  educated  by  her  grandfather.  She  was 
treated  and  cared  for  by  him  in  every  way  as  though  she 
were  his  own  child,  and  her  conduct  and  treatment  of  him 
was  reciprocal  of  that  relation.  After  she  took  up  her 
residence  there  the  son  and  daughters  of  her  grandfather 
married  and  left  the  parental  roof  and  she  took  the  place 
of  a  daughter  and  discharged  the  duties  with  fidelity  and 
affection. 

Joseph  Stevens  died  intestate  on  the  sixth  day  of  April, 
1900,  and  in  the  same  month  letters  of  administration  were 
issued  in  his  estate.  After  the  death  of  Stevens  the  appel- 
lant married. 

On  the  25th  day  of  January,  1902,  the  appellant  filed  a 
claim  against  his  estate  for  the  sum  of  $6,000  for  services 
rendered  from  the  25th  day  of  January,  1898,  to  the  time  of 
the  death  of  the  intestate.  After  that  time  the  claim  was 
dismissed  and  this  suit  was  brought  at  the  April  term,  1902, 
of  the  Circuit  Court  of  Ogle  County  for  the  same  demand. 
A  short  time  prior  to  the  death  of  Stevens  he  executed  a 
deed  conveying  to  the  appellant  the  property  on  which  he 
resided  at  the  time  of  his  death,  and  a  few  days  after  his 
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death  appellant  filed  this  deed  of  conveyance  for  record. 
After  his  death  appellant  also  had  in  her  possession  a  deed 
of  conveyance  from  her  grandfather  conveying  to  her 
another  lot  or  tract  of  land  upon  which  were  located  two 
dwelling  houses,  which  deed  she  claimed  had  been  deliv- 
ered to  her  by  her  grandfather  shortly  before  his  death; 
and  thereupon  the  heirs  of  Joseph  Stevens  quit-claimed 
their  interest  in  this  tract  or  lot  of  land  to  her.  The  real 
estate  conveyed  to  the  appellant  was  of  the  value  of 
between  S»>,500  and  $4,000.  The  value  of  the  property 
owned  by  Joseph  Stevens  at  the  time  of  his  death,  exclud- 
ing the  real  estate  last  named,  was  at  least  $50,000.  The 
appellant  takes  one-fourth  of  the  estate  by  inheritance. 

At  the  conclusion  of  the  proof  offered  by  both  parties, 
on  motion  of  the  defendant,  the  court  instructed  the  jury 
to  find  the  issues  for  the  defendant.  A  verdict  was 
returned  accordingly.  A  motion  for  new  trial  being  over- 
ruled, the  court  entered  judgment  against  -the  plain tiJBf  fot* 
costs.     The  plaintiff  appeals. 

It  is  argued  by  appellant  that,  in  passing  on  the  motion 
to  direct  a  verdict  for  the  defendant,  the  court  should  have 
considered  only  the  evidence  offered  by  the  plaintiff,  and 
that  the  plaintiff's  evidence  when  taken  alone  did  not  show 
that  the  family  relation  existed,  and  that  therefore  the 
motion  should  have  been  denied.  This  is  a  misapprehen- 
sion both  of  the  law  and  the  deductions  to  be  drawn  from 
the  evidence  offered  by  the  plaintiff.  The  plaintiff's  evi- 
dence showed  that  she  was  decedent's  granddaughter,  that 
she  resided  in  his  home  as  a  member  of  his  family  from 
infancy  to  womanhood,  as  well  as  other  facts  tending  to 
establish  the  family  relation.  But  the  rule  of  law  is,  that 
when  a  motion  of  this  kind  is  made  at  the  close  of 'all  the 
evidence,  the  question  is,  whether  all  the  evidence,  both 
for  the  plaintiff  and  the  defendant,  with  all  the  inferences 
the  jury  might  justifiably  draw  therefrom,  would  be  suf- 
ficient to  support  a  verdict  for  the  plaintiff  if  one  should 
be  returned.  Foster  v.  Wadsworth-Howland  Company, 
168  III.  514;  Offutt  v.  Columbian  Exposition,  175  111.  472. 
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But  the  vital  question  is,  did  the  farinily  relation  exist 
between  decedent  and  appellant  ?  That  it  existed  admits 
of  no  controversy.  That  any  other  relation  existed  was 
never  contemplated  by  either.  No  thought  was  ever  more 
foreign  to  the  mind  of  appellant  or  her  life-long  benefactor, 
her  departe'd  grandfather,  than  that  the  relation  between 
them  was  that  of  employer  and  employe,  or  master  and 
servant.  There  is  no  evidence  of  any  dealing  between 
appellant  and  decedent  as  master  and  servant,  as  employer 
and  employe.  Nor  is  there  evidence  of  any  settlement 
ever  made  between  .them  or  money  paid  to  her.  No  book 
of  account  was  kept  by  either  of  them  in  which  he  was 
charged  for  work  or  credited  with  payments.  There  is  no 
evidence  that  tends  in  any  degree  to  show  that  she  per- 
formed services  expecting  payment  therefor.  After  the 
death  of  decedent  she  said  she  had  a  claim  for  $100  that 
was  due  her  from  the  estate.  She  presented  it  to  the  admin- 
istrator and  it  was  allowed,  and  though  she  talked  with 
him  frequently  she  never  said  anything  to  him  about  a 
claim  for  wages. 

In  Collar  v.  Patterson,  137  III.  403,  which  was  a  claim 
similar  to  that  presented  in  this  case  the  court  says : 

"We  need  then  address  ourselves  only  to  the  question, 
does  the  testimony  appearing  in  this  record  on  behalf  of 
claimant  establish,  or  tend  to  establish,  her  claim.  It  shows 
that  in  the  year  1846,  her  father  having  previously  died  and 
her  mother  married  a  second  time,  she  became  an  inmate  of 
the  family  of  the  deceased,  and  continued  to  live  with  him 
until  1862,  when  she  married.  The  wife  of  the  deceased 
was  her  aunt.  During  all  these  years  she  performed  house- 
hold duties  for  the  deceased,  which  the  evidence  shows 
were  of  the  value  of  from  $2.50  to  $2.75  a  week.  The  cir- 
cumstances under  which  she  went  to  live  with  the  deceased, 
her  relationship  to  his  wife,  and  the  fact  that  she  continued 
to  live  in  his  family  for  so  many  years  without  any  pa}'- 
ment  or  settlement  therefor,  raises  such  a  presumption  that 
she  lived  there  as  a  member  of  his  family,  that  she  can  only 
recover  by  showing  an  express  contract  for  wages,  or  prov- 
ing such  circumstances  as  reasonably  implv  such  a  contract. 
(Miller  v.  Miller,  16  111.  296;  Bvers  v.  Thompson,  66  Id.  421; 
Faloon  v.  Mclntyre  et  al.,  llSld.  292.)" 
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A  person  standing  in  loco  parentis  can  not  recover  for 
the  support  and  care  of  the  child  nor  can  the  child  recover 
for  services  rendered  to  the  parent,  unless  there  was  an 
express  contract  between  them  for  such  compensation,  or 
unless  the  contract  for  such  compensation  be  established  b}' 
proof  of  such  facts  and  circumstances  as  show  that  both 
parties  at  the  time  the  services  were  rendered  contemplated 
or  intended  pecuniary  recompense  other  than  that  which 
arises  entirely  out  of  the  family  relation.  This  means  more 
than  the  mere  promise  to  pay  which  the  law  implies  where 
one  person  does  work  for  another  with  the  knowledge  and 
approbation  of  the  other.  Such  implied  promise  is  refuted 
by  the  relationship  between  the  parties.  To  establish  a 
contract  by  facts  and  circumstances  the  evidence  must  show 
that  when  the  services*were  rendered  both  parties  expected 
them  to  be  paid  for — the  one  expecting  to  receive  payment 
and  the  other  to  make  payment  at  the  time  the  services 
were  rendered.  Miller  v.  Miller,  16  111.  296;  Switzer  v. 
Kee,  146  111.  577;  Heflfron  v.  Brown,  155  111.  332. 

Mere  declarations  of  gratitude  are  not  proof  of  an 
ao^reement  to  pay  for  services  of  this  character.  Loose  ex- 
pressions of  an  infirm  parent,  expressions  of  gratitude  for 
the  personal  services  of  a  child,  and  of  a  desire  that  com- 
pensation should  be  rendered  after  his  death,  but  not  indic- 
ative of  the  terms  of  a  contract,  are  an  insufficient  basis 
for  submission  to  the  jury  from  which  to  find  whether 
such  a  contract  in  fact  existed.  Ulrich  v.  Arnold,  120  Pa. 
St.  170;  Collar  v.  Patterson,  127  III.  403. 

This  record  contains  some  expressions  of  that  character 
made  by  the  decedent.  But  if  we  were  to  assume  that 
they  were  equivalent  to  an  expressed  intention  on  the  part 
of  the  decedent  to  pay  for  the  services  in  question,  they 
would  be  unavailing  under  the  rule  in  this  state,  for  the 
reason  that  the  record  is  entirely  barren  of  any  proof  what- 
ever tending  to  show  that  the  appellant,  when  she  rendered 
the  services  in  question,  expected  to  receive  compensation 
for  them.  On  the  contrary,  there  was  proof  that  the  day 
before  the  trial  of  this  case  in  the  Circuit  Court,  appellant 
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said  she  thought  she  was  not  doing  right  in  prosecuting 
her  claim,  but  one  of  the  other  heirs  had  beaten  the  estate 
out  of  $7,000,  and  she  was  going  to  see  what  she  could 
do.  She  was  a  competent  witness  to  contradict  the  state- 
ment, but  she  did  not  do  so. 

Objection  was  made  by  appellant  to  the  introduction  of 
deeds  of  certain  property  conveyed  by  decedent  in  his  life- 
time to  appellant,  as  well  as  to  the  admission  of  the  testi- 
mony of  a  certain  physician,  called  as  a  witness  by  appellee, 
who  testified  that  in  the  lifetime  of  decedent,  he  treated 
the  appellant  professionally  and  charged  the  services  to 
decedent  or  to  his  estate.  We  see  no  error  ih  the  admission 
of  this  testimony,  but  in  view  of  the  fact  that  we  approve 
of  the  action  of  the  trial  court  in  directing  a  verdict  for 
appellee,  the  question  becomes  unimportant.  The  test  is, 
does  the  competent  evidence  justify  a  verdict  for  the 
appellant?    We  hold  that  it  does  not. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Oakwood  Stock  Farm  Go.  v.  Fred  Rahn. 

1.  JuDQME^T—Mere  Irregularities  in  Selecting  Jurors  Where  No 
Prejudice  Results,  Will  Not  Reverse.-— Mere  irregularity  in  the  mode  of 
Sr'lecting  jurors  does  not  require  the  rej^ersal  of  a  judgment*  unless  prej- 
udice results  therefrom  to  the  party  complaining. 

2,  Practice— Par^te/j  Hax?e  a  Right  to  Have  Twelve  Jurymen  in  the. 
Box  During  All  the  Time  the  Jury  Is  Being  Imjmneled.— When  either 
party  requires  it  there  must  be  twelve  j'urymen  in  the  box  during  all  the 
time  the  jury  is  being  impaneled. 

Assumpsit.— Appeal  from  the  County  Court  of  Lake  County;  the  Hon. 
D.  L.  Jones,  Judge  presiding.  Heard  in  this  court  at  the  October 
term,  1902.    Affirmed.    Opinion  filed  January  27,  1903. 

W.  O.  Robinson,  attorney  for  appellant. 

Benjamin  H.  Miller,  attorney  for  appellee. 

Mr.  Justice  Dibkll  delivered  the  opinion  of  the  court. 

Fred  Eahn  sued  the  Oakwood  Stock  Farm  Compan\^  to 

recover  for  wages  allcf^^ed  tol^e  due  him  for  the  services  of 
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his  minor  sons.  On  a  trial  of  the  issues,  he  recovered  a  ver- 
dict of  $224.33.  The  court  required  that  $40  be  remitted 
from  the  verdict,  overruled  a  motion  for  a  new  trial,  and 
gave  plaintiff  judgment  for  $184.33.  Defendant  appeals. 
On  January  14,  1901,  an  order  was  entered  setting  the 
cause  to  be  tried  on  January  25th.  On  January  25th 
defendant  moved  for  a  continuance,  and  presented  the 
affidavit  of  W.  P.  Dickinson,  president  of  defendant,  in 
support  of  said  motion.  The  motion  was  denied  and 
defendant  excepted.  It  is  urged  the  court  erred  in  refusing 
to  continue  the  case.  The  bill  of  exceptions  shows  defend- 
ant's attorney  was  present  in  court  taking  action  in  this 
case  on  January  14th,  the  day  the  order  was  made  setting 
the  case.  He  did  not  then  ask  delay  or  a  continuance,  and 
does  not  now  claim  the  facts  supposed  to  require  the  ab- 
sence of  Dickinson  were  not  then  fully  known.  Indeed 
Dickinson's  affidavit  shows  that  they  were  known  about 
that  time.  The  affidavit  of  Dickinson  was  sworn  to  January 
10th,  but  defendant  did  not  then  move  for  a  continuance, 
so  as  to  save  plaintiff  the  expense  of  getting  ready 
for  trial.  Defendant  waited  till  the  day  of  trial.  Dick- 
inson in  his  affidavit  stated  that  he  must  necessarily  be 
absent  to  attend  as  a  witness  in  some  suits  in  Coloisado 
affecting  a  corporation  of  which  he  is  the  president,  and  to 
redeem  its  property  from  a  tax  sale.  He  did  not  state 
when  those  suits  were  to  be  tried,  or  that  he  could  not 
attend  this  trial  on  January  25th  and  then  reach  Colorado 
in  time  for  those  trials.  He  did  not  show  why  it  was  not 
as  proper  for  the  Colorado  court  to  postpone  those  trials  for 
this  case,  nor,  indeed,  that  it  would  not  do  so.  He  stated 
he  had  expected  to  be  in  Colorado  not  later  than  January 
15th  or  16th,  but  that  he  had  matters  in  Colorado  deferred 
so  he  could  leave  Chicago  for  Colorado  on  January  19th. 
He  thus  showed  the  matters  in  Colorado  were  within  his 
control.  He  did  not  state  the  facts  to  which  he  would  testify 
in  this  case.  He  stated  he  had  made  paj^ments  not  credited 
in  plaintiff's  bill  of  particulars,  but  did  not  state  the  dates 
or  amounts,  as  he  should  have  done,  so  that  if  the  court 
held  the  affidavit  sufficient,  plaintiff  could  admit  Dickin- 
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son  would  testify  to  such  payijients,  and  so  avoid  a  con- 
tinuance. He  stated  he  had  a  receipt  in  full,  but  did  not 
state  that  its  signature  could  not  be  proved  by  others  as 
well  as  himself.  We  conclude  the  affidavit  did  not  require 
the  court  to  grant  a  continuance,  and  that  the  court  did  not 
err  in  the  exercise  of  its  discretion. 

It  is  urged  that  the  court  erred  in  the  course  pursued  in 
the  irapanelment  of  the  jury  that  tried  this  cause.     Section 
110  of  chapter  37  of  the  Revised  Statutes,  relating  to  courts, 
provides  that  the  County  Court  may   issue  a   venire    for 
twelve  persons  to  sit  as  jurors,  and  may  retain  them  for  all 
the  jury  trials  of  the  term;  and  that,  "if,  by  reason  of 
non-attendance,  challenge  or  otherwise,  said  jury  shall  not 
be  full,  the  panel  may  be  filled  by  talesmen."     The  bill  of 
exceptions  recites  that  when  this  cause  was  called  for  trial, 
ten  jurors  took  seats  in  the  box  and  were  sworn  to  answer 
questions,   and  that  they  were  all   that  remained  of  the 
regular  panel,  the  others  having  been  previously  excused; 
that  counsel   for  plaintiff   examined    and    accepted  four 
jurors;  that  counsel  for  defendant  declined  to  examine  the 
jurors;   that  after  the  ten  jurors   had  been  examined  by 
plaintiff  a  special  venire  was  ordered  for  two  additional 
jurors,   and  when  the  venire  was  returned  and   the  two 
special  veniremen  had  taken  their  seats  in  the  box  defend- 
ant objected  to  the  special  venire,  service  and  return  thereof, 
which  objection"  was  overruled  and  defendant  excepted; 
that  counsel  for  defendant  examined  said  two  jurors  sum- 
moned on  special  venire,  and  challenged  one  of  them  for 
a  cause  stated,  which  challenge  was  overruled  and  defend- 
ant excepted.     That  cKallenge  for  cause   was  untenable. 
The  twelve  jurors  being  in  the  box,  the  court  then  inquired 
of  counsel  for  defendant  if  he  desired  to  question  any  more 
of  the  jurors,  or  to  challenge  any  of   the  jurors,  and  he 
answered  "  No,"  and  the  jury  were  then  sworn  to  try  the 
case.     It  is  true  that  when  either  party  requires  it  there 
must  be  twelve  jurymen  in  the  box  during  all  the  time  the 
jury  is  being  impaneled.     (Sterling  Bridge   Co.  v.  Pearl, 
80  111.  251.)     But  defendant's  counsel  did  not  call  the  atten- 
tion of  the  court  to  his  right  to  have  twelve  nien  in  the 
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box,  nor  ask  that  the  panel  be  filled,  nor  base  his  declination 
to  examine  the  jurymen  upon  that  ground;  nor  did  he 
except  to  any  action  of  the  court  concerning  the  ten  raen 
first  called  into  the  box.  He  could  not  be  silent,  and  make 
no  objection,  and  afterward  claim  he  had  been  denied  his 
rights.  He  objected  to  the  special  venire,  service  and 
return.  Those  papers  are  not  preserved  in  the  bill  of 
exceptions,  but  counsel's  contention  seems  to  be  that  the 
court  had  no  power  to  fill  the  panel.  The  statute  above 
quoted  gave  it  that  power.  We  must  assume  the  other 
two  members  of  the  original  panel  had  been  properly 
excused.  Mere  irregularity  in  the  mode  of  selecting  jurors 
does  not  require  the  reversal  of  a  judgment,  unless  preju- 
dice results  therefrom  to  the  party  complaining.  (Henry 
V.  the  People,  198  111.  162,  186.)  The  record  does  not  show 
error  in  the  impanelment  of  the  jury. 

Plaintiff  introduced  proof  that  his  two  sons  worked  for 
defendant  a  specified  length  of  time ;  that  defendant* 
agreed  to  pay  plaintiff  $20  each  per  month  for  their  serv- 
ices ;  that  certain  sums  had  been  paid ;  and  that  his  sons 
were  minors  at  the  time  they  worked  for  defendant.  It  is 
argued  that  the  statement  that  they  were  minors  was  a 
conclusion  of  law,  and  was  not  sufficient  proof  that  they 
were  under  legal  age.  No  such  objection  was  made  to  that 
proof,  so-  that  plaintiff  might  obviate  it.  Besides,  the 
proof  was  that  defendant  agreed  to  pay  plaintiff  for  his 
sons'  services,  and  he  would  be  bound  to  pay  according  to 
his  contract,  whether  they  were  of  age  or  not,  unless  he 
showed  that  plaintiff  had  no  authorit}'-  to  hire  out  their 
services.  A  man  may  hire  out  his  adult  employes  to 
another  and  collect  pay  therefor.  It  is  argued  that  the 
proof  did  not  show  how  much  is  due.  PlaintiflP  showed 
how  long  each  son  had  worked,  the  price  per  month  and 
how  much  he  claimed  to  have  been  paid;  and  then  defend- 
ant offered  in  evidence  certain  checks,  some  of  which  were 
disputed.  The  jury  rendered  a  verdict,  and  the  court 
reduced  it  $40.  Defendant  has  not  presented  any  compu- 
tation to  show  that  the  sum  put  in  judgment  is  excessive. 

The  judgment  is  affirmed. 
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1.    Real  Estate   Brokkvl  —  Entitled   to   Commissions    Where  He IP^ 

Mftkes  a  Contract  for  the  Sale  of  Land  Void  under  the  Statute  of 
Frauds. — When  a  real  estate  agent  makes  a  verbal  contract  for  the 
sale  of  land,  void  under  the  statute  of  frauds,  and  which  his  principal 
refuses  to  carry  out,  the  agent  is  nevertheless  entitled  to  his  commis- 
sions upon  showing  chat  the  prospective  purchaser  was  able,  ready, 
and  willing  to  comply  with  his  contract. 

2.,  ^Kia.^— Author itij  to  Sell  Need  Not  Be  in  Writing.—lt  is  not 
necessary,  as  between  the  vendor  and  his  agent,  that  the  latter's  author- 
ity to  sell  should  be  in  writing. 

3.  Contracts*— vr/i€rg  a  Tender  ia  Not  Necessarjf,-T-Where  one  party 
to  a  contract  refuses  to  comply  with  its  provisions,  the  other  party  is 
thereby  excused  from  going  through  the  form  of  tendering  performance 
on  his  part. 

4.  Variance— Ql^e«f ion  Must  Be  liaised  in  the  Tried  Court— To 
raise  the  question  of  variance  the  evidence  may  be  objected  to  at  the 
time  it  is  offered  on  that  ground,  or  when  the  variance  becomes  appar- 
ent the  party  may  move  to  exclude  the  evidence  or  in  some  other  appro- 
priate way  raise  the  question;  but  whatever  mode  is  adopted  the  vari- 
ance should  be  distinctly  pointed  out,  so  as  to  enable  the  trial  court  to 
pass  upon  it  understandingly  and  enable  tlie  plaintiff  to  obviate  the 
objection  by  amendment. 

Assumpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Boone 
County;  the  Hon.  Arthur  H.  Frost,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  January  27, 
1903. 

Pierce  &  Huff,  attorneys  for  appellant. 

Carnes  &  DuNTON  and  Cakpkntkr  &  Appleton,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit  brouo^ht  by  appellee 
against  appellant,  to  recover  commissions  for  the  sale  of 
farm  lands  situated  in  Boone  county,  Illinois.  The  trial 
resulted  in  a  verdict  for  plaintiflP  for  $347.40.  Motions  for 
a  new  trial  and  in  arrest  of  judgment  having  been  over- 
ruled, the  court  entered  judgment  on  the  verdict  and  the 
defendant  appealed. 

Tot.  CVI 18 


274  Appellate  Courts  of  Illinois. 

Vol.  106.]  Fox  v.  Starr. 

The  defendant  was  the  owner  of  a  fstrm  of  about  424 
acres.  The  plaintiff  procured  a  purchaser  for  240  acres 
thereof  for  $17,370.  Upon  the  merits  two  defenses  are 
interposed.  The  first  is  that  by  the  contract  the  plaintiff 
was  to  procure  a  purchaser  for  the  entire  farm  of  424  acres 
or  be  entitled  to  no  commission.  The  second  is  that  there 
was  no  contract  between  the  defendant  and  Wallace,  the 
alleged  purchaser,  for  the  sale  of  the  240  acres.  The  evi- 
dence warranted  the  jury  in  finding  that  the  plaintiff  was 
authorized  by  the  defendant  to  sell  the  entire  farm  or  the 
240  acres,  and  that  his  commission  was  to  be  two  per  cent; 
that  the  plaintiff  procured  Wallace,  the  purchaser;  that  the 
defendant  verbally  agreed  to  sell  Wallace  the  240  acres  at 
the  price  above  stated;  that  Wallace  was  ready,  willing 
and  able  to  carry  out  the  contract  at  the  time  fixed  for  the 
execution  of  the  conveyance,  which  was  to  be  t^o  days 
later;  that  when  said  time  arrived  the  defendant  refused 
to  comply  vV^ith  his  agreement,  and  sold  the  land  to  another 
party. 

It  is  argued  by  appellant  that  the  agreement  between' 
Wallace  and  appellant  being  verbal,  it  did  not  constitute  a 
contract,  and  therefore  there  was  no  contract  to  sell,  and 
for  that  reason  the  commission  was  not  earned.  This  is  a 
misapprehension  of  the  law.  When  a  real  estate  agent 
makes  a  verbal  contract  for  the  sale  of  land,  void  under  the 
statute  of  frauds,  and  which  his  principal  refuses  to  carry 
out,  the  agent  is  nevertheless  entitled  to  his  commissions, 
upon  showing  that  the  prospective  purchaser  was  able, 
ready,  and  willing  to  comply  with  his  contract  Hutten  v. 
Renner,  74  111.  App.  124.  Nor  is  it  necessary,  between  the 
vendor  and  his  agent,  that  the  latter's  authority  to  sell 
should  be  in  writing.  As  between  the  vendor  and  vendee, 
the  authority  of  the  agent  of  the  vendor  must  be  in  writing, 
but  the  rule  goes  no  further.  Monroe  v.  Snow,  131  111.  135. 
A  real  estate  agent  or  broker,  though  only  verbally  author- 
ized to  make  a  sale  of  real  estate,  is  entitled  to  commissions, 
upon  proof  of  a  verbal  contract  to  sell  the  same  upon  the 
terms  and  conditions  given  him  by  his  principal,  if  the 
prospective  purchaser  is  one  ready,  willing  and  able  to  con- 
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sumniate  the  purchase.  Our  attention  is  directed  to  Parmly 
V.  Head,  83  III.  App.  134;  Wilson  v.  Mason,  158  111.  304; 
and  Lawrence  v.  Rhodes,  188  III.  101;  and  it  is  contended 
that  they  are  in  conflict  with  the  views  here  expressed. 
An  examination  of  those  cases  shows  that  in  each  instance 
the  sale  failed  by  reason  of  the  refusal  of  the  purchaser  to 
take  the  property.  They  are,  therefore,  not  in  conflict  with 
the  views  here  expressed.  The  claim  is  also  made  that  a 
tender  was  necessary  on  the  part  of  Wallace.  Where  one 
party  to  a  contract  refuses  to  comply  with  its  provisions, 
the  other  party  is  thereby  excused  from  going  through  the 
idle  form  of  tendering  performance  on  his  part.  Union 
National  Bank  v.  Manistee  Lumber  Co.,  43  111.  App.  525; 
Manistee  Lumber  Company  v.  Union  National  Bank,  143 
111.  490;  Scott  V.  Beach,  172  111.  273. 

It  is  argued  that  the  judgment  should  be  reversed  because 
of  alleged  variance  between  the  allegations  of  the  declara- 
tion and  the  proof.  No  objection  was  made,  upon  that 
ground,  to  the  introduction  of  the  evidence.  No  motion 
was  made  to  strike  it  out.  The  attention  of  the  trial  court 
was  not  directed  to  the  subject.  The  question  is  raised  in 
this  court  for  the  flrst  time.  It  is  too  late.  To  raise  the 
question  of  variance  the  evidence  may  be  objected  to  at 
the  time  it  is  offered  on  that  ground,  or  when  the  variance 
becomes  apparent  the  party  may  move  to  exclude  the  evi- 
dence or  in  some  other  appropriate  way  raise  the  question; 
but  whatever  mode  is  adopted  the  variance  should  be  dis- 
tinptly  pointed  out,  so  as  to  enable  the  trial  court  to  pass 
upon  it  understandingly  and  enable  the  plaintiff  to  obviate 
the  objection  by  amendment.  It  is  not  incumbent  upon 
the  trial  judge  to  grope  through  the  record  in  endeavoring 
to  discover  a  variance,  but  it  is  the  duty  of  counsel  to  point 
it  out  and  call  attention  to  it  specifically,  and  failing  to  do 
so  he  waives  the  objection.  It  is  even  too  late  to  raise  the 
question  upon  a  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment. Libby,  McNeill  &  Libby  v.  Scherman,  146  III,  549; 
Swift  &  Co.  V.  Madden,  165  111,  41;  Westville  Coal  Co.  v. 
Schwartz,  177  111.  272;  Swift  &  Co.  v.  Rutkowski,  182  111. 
18-22;  Jacobs  v.  Marks,  183  III.  533. 
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The  court  committed  no  error  in  passing  upon  the 
instructions.  What  we  have  already  said  in  regard  to  the 
law  of  the  case  justifies  the  action  of  the  trial  court  in 
refusing  two  of  appellant's  instructions.  Appellee  offered 
but  one,  which  was  given.  While  its  construction  can  not 
be  considered  a  work  of  art,  it  announced  a  principle  of 
law  applicable  to  the  case,  and  when  considered  in  connec- 
tion with  the  other  g'rven  instructions,  could  not  have  been 
misleading.  No  complaint  is  made  of  the  action  of  the 
court  in  passing  upon  the  admission  of  evidence.  The 
verdict  was  justified  by  the  evidence. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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William  F.  Mayer  v.  Mary  L.  C.  C.  Schneider, 

1.  Appeals— From  Brobate  Court— Controlled  by  Statute.—The 
procedure  upon  an  appeal  from  the  Probate  to  the  Circuit  Court  is  con- 
trolled by  the  statute  rej;ulating  appeals  from  judgments  of  justices  of 
the  peace  to  the  Circuit  Court.  The  statute  provides  that  a  transcript 
of  the  judgment  and  proceeding:??,  together  with  the  appearance  of  the 
appellee,  must  be  filed  ten  days  before  the  first  day  of  the  term  at 
which  the  case  is  to  be  tried.  Unless  there  is  such  a  transcript  as  the 
statute  contemplates  and  defines  on  file  ten  days  before  the  beginning 
of  the  term,  the  court  has  neither  power  to  try  the  case  nor  dismiss  the 
appeal.  All  the  court  can  do  under  such  circumstances  is  to  permit 
the  appellee  to  file  such  a  transcript  as  the  law  requires,  enter  a  rule 
upon  the  appellant  to  refund  the  cost  thereof,  and  upon  failure  to  com- 
ply with  the  rule  to  dismiss  the  appeal. 

2:  Practice  —  Ei-ror  to  Deny  an  AppeUee  a  Contimiance  W^hen 
Appellant  Does  Not  File  Tmnsffript  in  TiTJie.— It  is  reversible  error  to 
deny  an  appeUee  a  continuance  when  the  appellant  has  failed  to  file  a 
statutory  transcript  within  ten  days  before  the  beginning  of  the  term. 

Appeal  from  Pro  bate.— Appeal  from  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Harvey  M.  Trimble,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  January  27,  1903. 

John  F.  Haas,  attorney  for  appellant;  Frank  E.  Haynkb, 
of  counseL 

J.  H.  FowLEB  and  Lincoln  &  Stbad,  attorneys  for 
appellee. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

Mary  L,  C.  C.  Schneider  filed  two  claims  in  the  Probate 
Court  of  La  Salle  County  against  the  estate  of  her  deceased 
sister,  Bertha  C.  C.  Schneider,  for  caring  for  the  latter 
during  the  last  five  years  of  her  lifetime  and  for  money 
advanced.  The  claim  was  allowed  by  the  Probate  Court 
and  William  F.  Mayer,  a  brother,  who  was  interested  in 
the  estate,  appealed  from  the  allowance  of  the  claims  to 
the  Circuit  Court  where  the  two  claims  were  consolidated 
for  trial.  A  trial  by  jury  in  the  Circuit  Court  resulted  in 
a  verdict  and  judgment  in  favor  of  the  claimant  for 
$7,494  from  which  judgment  the  said  Mayer  prosecuted 
this  appeal. 

It  is  urged,  first,  that  the  evidence  did  not  warrant  the 
allowance  of  the  claims  and  that  the  judgment  of  the 
Circuit  Court  should  be  reversed  upon  the  merits;;,  and 
secondly,  that  the  Circuit  Court  erred  in  denying  appel- 
lant's application  for  a  continuance.  In  the  view  we  take' 
of  the  case  it  is  unnecessary  and  perhaps  improper  to  dis- 
cuss the  merits  of  the  case,  as  it  will  have  to  be  submitted 
to  another  jury.  Counsel  upon  both  sides  agree  that  the 
])rocedure  upon  an  appeal  from  the  Probate  to  the  Circuit 
Court  is  controlled  by  the  statute  regulating  appeals  from 
judgments  of  justices  of  the  peace  to  the  Circuit  Court.  That 
statute  provides  that  a  transcript  of  the  judgment  and  pro- 
ceedings, together  with  the  appearance  of  the  appellee,  must 
be  filed  ten  days  before  the  first  day  of  the  term  at  which 
the  case  is  to  be  tried.  The  only  transcript  originally 
filed  in  this  case  was  one  of  the  order  for  appeal  from  the 
Probate  to  the  Circuit  Court,  together  with  a  certification 
of  the  appeal  bond.  It  did  not  contain  or  purport  to  be  a 
transcript  of  the  judgment,  nor  did  it  recite  that  any  judg- 
ment had  been  rendered;  and  the  record  fails  to  show  that 
the  appellee  had  an  appearance  on  file  ten  days  before  the 
first  day  of  the  term. 

The  appellee  filed  a  complete  transcript  during  the 
term.    The  appellant  moved  to  continue  because  of  the 
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want  of  the  transcript  as  required  by  law.  The  court 
overruled  the  motion  and  appellant  excepted  to  the  ruling 
and  this  action  of  the  court  is  assigned  as  error.  We 
think  the  action  of  the  trial  court  in  denyin^i^  the  motion  to 
continue  was  reversible  error.  The  law  seems  to  be  well 
settled  that  unless  there  is  such  a  transcript  as  the  statute 
contemplates  and  defines  on  file  ten  days  before  the  begin- 
ning of  the  term  the  court  has  neither  power  to  try  the 
case  nor  dismiss  the  appeal*.  All  the  court  can  do  under 
such  circumstances  is  to  permit  the  appellee  to  file  such  a 
transcript  as  the  law  requires,  enter  a  rule  upon  the  appel- 
lant to  refund  the  cost  thereof,  and  upon  failure  to  comply 
with  the  rule  to  dismiss  the  appeal.  We  hold  that  the 
transcript  not  being  on  file  and  the  appearance  of  the 
appellee  not  being  filed  ten  days  before  the  first  day  of  the 
term  the  court  erred  in  refusing  to  continue  the  case.  For 
the  error  indicated  the  judgment  of  the  Circuit  Court  will 
be  reversed  and  the  cause  remanded. 
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City  of  Sockford  v.  Daniel  W.  Mead. 

1.  Co^nRACTS— Construction  o/.— Under  the  provisions  of  a  contract 
plaintiff  had  the  option  of  furnishing  three  pumps,  each  of  a  capacity  of 
8,000,000  gaUons  a  day,  or  two  pumps,  each  of  a  capacity  of  6,000,000 
gallons  a  day,  and  in  case  lie  furnished  the  two  6,000,000  gallon 
pumps  he  was  also  to  provide  two  engines,  each  arranged  for  and  capa- 
ble of  operating  one  of  said  pumps.  Not  knowing  how  the  pumps  and 
engines  he  was  purchasing  would  stand  the  test  to  which  they  were 
afterward  to  be  subjected,  under  the  contract,  plaintiff  purchased  and 
installed  three  pumps  and  three  engines,  and  when  the  tests  were  made, 
it  was  found  that  each  of  said  pumps  would  pump  over  6,000,000  gal- 
lons per  day  of  twenty-four  hours,  and  that  each  engine  would  operate 
one  of  said  pumps.  Plaintiff  attempted  to  remove  that  part  of  the 
equipment  not  specified  in  the  contract,  but  was  prevented  by  defend- 
ant. Held,  that  the  fact  that  plaintiff  installed  more  pumps  and 
engines  of  the  capacity  named  than  were  called  for  by  his  contract,  for 
the  purpose  of  making  the  required  tests,  did  not  bind  him  to  leave 
them  all  at  the  plant  and  give  them  to  defendant.  All  that  he  was 
required  in  law  to  do  was  to  furnish  to  the  defendant  city  the  number 
of  pumps  and  engines  of  the  required  capacity,  specified  by  the  conti-act. 
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City  of  Ruckford  v.  Mead. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Winnebago  County; 
the  Hon.  Chables  E.  Fuller,  Judge  presiding.  Heard  in  this  court 
at  the  October  term,  1903.     Affirmed.    Opinion  filed  January  2T,  1903. 

C.  O.  Carbaugh,  a.  E.  Fisher  and  C.  W.  Ferguson, 
attorneys  for  appellant. 

*  E.  P.  Lathrop  and  R.  K.  Welsh,  attorney  for  appellee. 

Mr.  Justice  IIigbeb  delivered  the  opinion  of  the  court. 

Prior  to  January  18,  1897,  appellee,  Daniel  W.  Mead, 
submitted  to  the  city  of  Rockford  a  written  proposition  to 
increase  the  water  supply  of  the  city.  This  proposition 
included  the  sinking  of  a  shaft,  the  construction  of  tunnels, 
the  furnishing  of  pumps  and  engines  and  all  mechanical 
appliances  to  take  the  water  from  wells  or  tunnels  and 
deliver  it  to  a  pumping  pit  or  reservoir,  and  the  construc- 
tion of  a  suitable  building  to  protect  the  shaft  and  machin- 
ery. On  the  date  named  the  city  entered  into  an  agree- 
ment with  appellee,  in  accordance  with  the  terms  of  said 
written  proposition,  a  copy  of  which  proposition  was  incor- 
porated in  and  made  a  part  of  the  contract.  By  the  provi- 
sions of  the  contract  appellee  agreed  that  he  would  do  the 
necessary  work  and  supply  materials  and  machinery  for 
the  development  and  delivery  into  the  present  pumping  pit 
or  reservoir  of  the  city,  of  a  supply  of  artesian  water 
amounting  to  6,500,000  gallons  per  day;  that  to  do  this  he 
would  sink  a  vertical  shaft  into  the  stratum  of  clay  below 
the  sand  and  gravel  deposits  to  be  connected  with  the 
various  artesian  wells  existing,  and  such  additional  wells  as 
appellee  might  sink  to  obtain  the  guaranteed  amount  of 
water;  that  at  or  near  the  base  of  the  shaft  he  would  erect 
three  pumps,  ^ach  of  a  capacity  of  3,000,000  gallons  in 
twenty-four  hours,  or  two  pumps  each  of  a  capacity  of 
f),(KH»,()()0  gallons  in  twenty-four  hours,  to  be  operated  by 
engines  at  the  surface;  that  there  should  be  three  engines, 
each  connected  with  and  capable  of  operating  one  of  the 
pumps,  or  two  engines,  each  arranged  for  and  capable  of 
operating  any  two  of  the  pumps,  or  if  only  two  six  million 
gallon  |)umps  were  furnished  then  there  should  be  two 
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engines  eax5h  arranged  for  and  capable  of  operating  one  of 
said  pumps;  that  the  contract  was  made  on  the  guaranty 
that  appellee  should  furnish  a  system  of  water  supply  hav- 
ing a  capacity  of  5.500,000  gallons  per  day  of  twenty-four 
hours,  and  that  the  machinery  should  be  capable  of  raising 
6,000,000  gallons  per  day  into  the  pumping  pit  or  reservoir 
at  the  city  water-works;  that  uf)on  the  completion  of  the 
contract  and  fulfillment  of  the  guaranty,  the  city  should 
pay  appellee  the  sum  of  $22,000  and  should  thereafter 
pay  him  in  addition,  the  sum  of  $8,000  for  the  shaft,  tun- 
nels and  building;  that  upon  the  completion  of  the  contract 
the  same  should  be  construed  and  regarded  as  a  lease 
between  the  parties  for  two  years,  for  the  use  of  the  engine, 
pumps,  machinery  and  fittings  of  all  kinds  furnished  by 
appellee  for  the  operation  of  the  pumping  plant,  and  pay- 
ment was  provided  to  be  made  therefor,  the  price  paid  for 
rental  to  be  applied  on  the  purcliase  price  upon  terms  stated 
in  the  contract;  that  the  title  and  ownership  of  said  engines, 
pumps  and  machinery,  and  all  fittings  of  all  kinds  provided 
by  appellee  for  said  shaft  and  building,  should  be  and 
remain  in  said  appellee  until  the  same  should  be  purchased 
by  the  party  of  the  first  part  and  until  payment  in  full  by 
it  of  all  sums  and  interest  thereon  payable,  or  which  should 
become  payable  to  appellee  under  the  contract.  Thereafter 
said  parties  entered  into  a  supplemental  contract,  providing 
for  connecting  the  shaft  above  mentioned  with  another 
well  of  the  city,  and  they  later  entered  into  another 
contract,  providing  for  sinking  a  new  Avell  and  connecting 
the  same  with  the  shaft  in  question  instead  of  making  the 
connection  contemi)lated  in  the  first  supplemental  contract. 
The  original  and  supplemental  contracts  also  provided  for 
certain  extra  sums  or  bonuses  to  be  paid  under  certain  con- 
ditions, the  most  important  of  which  was  to  accrue  to  appel- 
lee in  case  the  supply  of  water  furnished  by  him  should 
equal  or  exceed  7,000,000  gallons  per  day,  pumped  from  all 
the  wells.  Appellee  installed  the  system  of  water- works  as 
proposed  by  the  agreement,  placed  at  the  bottom  of  the 
shaft  three  pumps  guaranteed  to  have  a  capacity  of  at  least 
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3,000,000  gallons  for  twenty-four  hours,  and  furnished  three 
engines  capable  of  operating  the  same.  Upon  a  test  of  the 
pumps  and  engines,  it  was  shown  that  each  of  the  pumps 
had  a  capacity  of  6,000,000  gallons  in  twenty -four  hours. 
Soon  after  appellee  learned  of  the  capacity  of  the  pumps, 
he  notified  the  mayor  that  each  of  said  pumps  had  6,000,000 
gallons  capacity  and  that  ho  proposed  to  remove  one  of  the 
engines  and  pumps  from  the  plant,  but  the  mayor  refused 
to  permit  the  same  to  be  removed.  Afterward  appellee  laid 
the  claim  before  the  mayor,  the  water- works  committee  and 
the  superintendent  of  water-works,  and  a  proposition  of 
settlement  was  made  to  the  cky  council,  but  no  settlement 
was  arrived  at.  The  city  made  all  the  payments  provided 
for  by  the  contract  but  Refused  to  surrender  the  pump  and 
engine  in  question  or  to  pay  an  additional  amount  for  the 
same  as  demanded  by  appellee,  and  this  suit  was  brought 
to  recover  the  value  thereof. 

Appellee  filed  a  special  count  upon  the  contract  between 
the  parties,  and  the  common  counts,  and  there  was  a  plea 
of  the  general  issue.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee  for  $6,000,  from  which  the  city 
appeals. 

The  points  urged  by  appellant  for  reversing  the  case  are, 
(1)  that  as  appellee  made  his  election  of  the  machinery 
to  be  installed,  and  insUilled  the  same,  he  can  not  now  re- 
nounce such  election;  (2)  that  appellee  made  a  conditional 
sale  of  all  the  machinery  installed,  and  appellant,  having 
complied  with  the  conditions  of  the  contract,  became  the 
owner  of  the  machinery  so  installed;  (3)  that  the  jury  was 
improperly  instructed  on  behalf  of  apj^ellee;  (4)  that  no 
contract  of  purchase  or  otherwise  was  ever  made  with 
appellee,  for  any  pump  or  engine  other  than  those  specified 
in  the  original  contract. 

The  only  questions  raised  are  involved  in  the  construc- 
tion of  the  contract.  The  entire  proposition  of  appellee 
was  embodied  in  the  contract  and  made  a  part  thereof. 
Under  the  provisions  of  the  contract,  appellee  had  the 
option  of  furnishing  three  pumps,  each  of  a  capacity  of 
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8,000,000  gallons  a  day,  or  two  pumps,  each  of  a  capacity 
of  6,000,000  gallons  a  day;  and  in  case  he  furnished  the 
two  6,000,000  gallon  pumps,  he  was  also  to  provide  two 
engines,  each  arranged  for  and  capable  of  operating  one  of 
said  pumps.  Not  knowing  how  the  pumps  and  engines  he 
was  purchasing  would  stand  the  test  to  which  they  were 
afterward  to  be  subjected,  under  the  contract,  appellee 
purchased  and  installed  three  pumps  and  three  engines, 
and  when  the  tests  were  made,  it  was  found  that  each  of 
suid  pumps  would  pump  over  6,000,000  gallons  per  day  of 
twenty-four  hours,  and  that  each  engine  would  operate  one 
of  said  pumps.  The  fact  that  appellee  installed  more 
pumps  and  engines  of  the  capacity  named  than  were  called 
for  by  his  contract,  for  the  purpose^of  making  the  required 
tests,  did  not  bind  him  to  leave  them  all  at  the  plant  and 
give  them  to  the  city.  All  that  he  was  required  in  law  to 
do  was  to  furnish  to  the  city  the  number  of  pumps  and 
engines  of  the  required  capacity,  specified  by  the  contract. 
The  conditional  sale  made  by  appellee  to  appellant  could 
only  include  the  pumps  and  engines  provided  for  by  the 
contract,  and  when  appellant  paid  the  sums  specified  by 
the  contract,  it  only  became  entitled  to  such  machinery  as 
was  provided  by  the  terms  thereof. 

'  The  instructions  complained  of  by  appellant  adopt  the 
theory  that  under  the  contract  appellee  had  the  right  and 
option  to  furnish  and  deliver  to  appellant  three  3,000,000 
gallon  pumps  and  engines,  or  two  6,000,000  gallon  pumps 
and  engines;  and  that  two  pumps  of  6,000,000  gallons,  each 
connected  with  two  engines  of  sufficient  capacity  to  oper- 
ate them,  would  fulfill  that  part  of  the  contract.  We  are  of 
opinion,  as  above  indicated,  that  this  construction  was 
correct  and  the  instructions  were  properly  given.  In  addi- 
tion to  the  points  suggested  by  appellant  for  the  reversal 
of  the  case  as  above  set  forth,  appellant  makes  the  cora- 
])laint  in  the  course  of  its  argument  that  over  its  objection, 
appellee  was  permitted  to  testify  that  when  he  had  his 
conversation  with  the  mayor  in  reference  to  removing  one 
of  the  engines  and  pumps,  the  mayor  told  him  he  would 
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not  permit  any  engine  to  be  removed,  and  if  the  engines 
were  of  the  capacity  named  he  preferred  the  city  should 
retain  the  one  in  question  and  pay  appellee  what  it  was 
worth.  The  testimony  in  regard  to  the  refusal  of  the 
mayor  to  permit  the  property  in  question  to  be  removed 
was  proper,  while  the  rest  of  the  answer  might  properly 
have  been  excluded  if  a  motion  to  that  effect  had  been 
made.  It  did  no  harjn  to  appellant,  however,  because  the 
case  turned  solely  upon  the  construction  of  the  contract 
adopted  bj*^  the  court. 

The  judgment  of  the  court  below  is  affirmed. 


Joseph  Recke  et  aL  v.  P.  T.  Sayers. 

1.  Promissory  Notes— 4  Memorandum  Made  after  Execution,  is  No 
Part  of  the  Note. — A  memorandum  made  after  the  execution  of  a  note 
is  no  part  of  it. 

2.  Evidence— Court  is  to  Decide  upon  Meaning  io  be  Attached  to 
Instrument  Offered  in  Evidence.— It  is  for  the  court  to  decide  as  a  mat- 
ter of  law  what  are  the  letters  and  figures  of  an  instrument  offered  in 
evidence,  and  the  meaning  to  be  attached  to  them. 

Trespass  on  the^Case,  on  promises.  Error  to  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Robert  W. .  Hilscher,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed 
January  27,  1903. 

T.  F.  Donovan,  T.  W.  Shields  and  W.  R.  Hunter,  attor- 
neys for  plaintiffs  in  error. 

Daniel  H.  Paddock,  attorney  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  February  17,  1902,  P.  T.  Sayers  recovered  a  judg- 
ment b}'  confession  in  the  court  below  against  Joseph  and 
Louisa  Recke  for  S333,  which  amount  was  the  principal  of 
the  judgment  note  pursuant  to  which  the  judgment  was 
confessed  and  $15  attorney's  fees  as  in  said  note  provided. 
The  note  was  dated  October  18, 1900,  and  was  due  one  year 
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after  date,  was  payable  to  the  order  of  W.  A,  Haines,  and 
was  by  him  specially  indorsed  to  Savers.  Afterward 
defendants  entered  a  motion  to  vacate  the  judgment  and 
for  leave  to  plead.  This  motion  was  heard  and  denied,  and 
defendants  filed  a  bill  of  exceptions.  This  is  a  writ  of 
error  to  review  the  order  of  the  court  below  denying  said 
motion. 

Defendants  claim  that  Haines  and  Savers  are  agents  of 
Rannells  &  M)'6r8,  of  Troy,  Ohio,  and  held  the  note  in  judg- 
ment solely  as  such  agents;  that  this  note  was  given  for  no 
consideration  except  to  take  up  a  former  instrument  given 
by  defendants  to  Rannells  &  Myers;  that  s^id  former  instru- 
ment was  without  consideration;  that  the  note  in  judgnient 
was  altered  after  execution;  and  that  defendants  had  paid 
$60,  which  has  not  been  credited.  Defendants  supported 
their  motion  by  their  affidavits.  The  affidavits  state  that 
defendants,  who  are  husband  and  wife,  entered  into  a  writ- 
ten contract  with  Rannells  &  Myers  on  or  about  October 
26,  1899,  b}'^  which  the  latter  sold  Joseph  some  currant 
bushes  for  $318,  and  Rannells  &  Myers  warranted  the  cur- 
rant bushes  to  grow  and  flourish  and  produce  fruit,  and 
agreed  that  they  would  buy  the  product  of  said  bushes  at 
a  stipulated  price  per  quart  delivered  at  the  village  of  Bon- 
field  in  Kankakee  county;  that  when  the  price  of  the  prod- 
uct so  purchased  at  the  agreed  rate  reached  $318,  the 
indebtedness  was  to  be  canceled;  and  the  affidavits  state 
that  said  currant  bushes  never  grew,  and  they  were  never 
replaced  by  Rannells  &  Myers.  These  are  the  facts  relied 
upon  as  a  failure  of  the  consideration  for  the  original  con- 
tract. The  affidavits  do  not  say  the  currant  bushes  were 
not  delivered  to  Recke,  but  imply  they  were  so  delivered 
pursuant  to  contract.  The  affidavits  do  not  state  whether 
the  currant  bushes  were  set  out  by  Recke,  nor  what  efforts 
were  used  to  make  them  grow,  nor  whether  their  failure  to 
grow  was  the  fault  of  Rannells  &  Myers  or  of  Recke,  nor 
that  Rannells  &  Myers  were  ever  notified  of  their  failure  to 
grow  and  asked  to  replace  them.  No  facts  are  stated  show- 
ing that  Rannells  &  Myers  have  violated  their  agreement 
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It  therefore  is  not  shown  that  there  was  no  consideration 
for  the  original  agreement  to  pay  $318,  nor  that  that  con- 
sideration has  failed.  Further,  it  does  not  appear  that 
Eannells  &  Myers  are  insolvent  or  unable  to  make  good 
their  warranty  if  it  shall  be  violated. 

Affiants  state  that  they  signed  but  one  contract  with 
Eannells  &  Myers,  but  thej'  now  believe  that  one  part  of 
it  was  in  the  form  of  a  note;  that  they  are  informed  and 
believe  that  Eannells  &  Myers  detached  what  constituted 
a  promissory  note  from  the  oria;inal  contract,  and  indorsed 
it  in  blank,  and  delivered  it  to  Haines,  their  agent;  that  in 
October,  1900,  Haines  informed  them  he  had  a  note  against 
them  for  $318;  that  they  told  Haines  they  had  not  given 
Eannells  &  Myers  a  note,  but  he  insisted  they  had,  and 
threatened  to  take  their  property,  as  the  agent  of  Eannells 
&  Myers,  unless  they  would  give  a  note  for  $318,  due  in 
one  year,  without  interest;  and  that  if  they  did  they  could 
pay  Eannells  &  Myers  such  parts  as  they  saw  fit  during 
the  year  and  judgment  would  not  be  entered  against  them; 
and  that  acting  on  this  proposition  they  gave  the  note  now 
in  judgment.  They  do  not  state  what  was  done  with  the 
old  note  or  instrument,  but  in  the  silence  of  the  affidavits 
we  must  assume  it  was  surrendered  to  the  makers.  As  the 
consideration  for  the  original  agreement  has  not  been  over- 
thrown, that  stands  as  a  valuable  consideration  for  the 
present  note.  Besides,  the  compromise  of  the  claim  asserted 
on  the  old  instrument  is  a  sufficient  consideration  for  the 
new  one.  It  is  also  to  be  noted  that  this  note  was  given 
about  a  year  after  the  original  contract  was  entered  into, 
and  if  there  had  been  any  failure  of  the  currant  bushes  to 
grow  defendants  would  have  been  fully  aware  of  that  fact 
then;  but  their  affidavits  do  not  show  that  they  then  made 
any  claim  to  Haines  that  there  had  been  any  breach  of 
contract  in  that  regard,  or  questioned  their  liability  to  pay 
$318. 

The  affidavits  allege  the  note  in  suit  bore  no  interest 
when  defendants  executed  it,  and  that  it  has  since  been 
altered  to  bear  interest  at  six  per  cent  per  annum.    The 
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declaration  did  not  aver  that  the  note  bore  interest  and  no 
interest  was  included  in  the  judgment.  Yet  if  the  note  was 
altered  so  as  to  make  it  bear  interest,  that  would  defeat  it. 
A  copy  of  the  note  is  in  the  record  before  us.  There  is  noth- 
ing about  interest  in  the  body  of  the  instrument.  At  the 
left  hand  of  the  printed  body  of  the  note,  after  the  word 
"  dollars  "  in  the  line  just  above,  and  before  the  printed  word 
"  at "  and  written  words  "  First  National  Bank,  Kankakee, 
111.,"  is  the  figure  "  6  "  and  a  character  ordinarily  used  as 
an  abbreviation  for  '*  per  cent."  So  far  as  we  can  deter- 
mine from  the  copy  before  us,  this  seems  to  be  a  mere  mem- 
orandum upon  the  margin  of  the  note,  and  not  a  part 
of  the  note.  We  are  of  opinion  the  form  of  this  note  would 
not  authorize  a  judgment  for  interest.  It  may  be  this  note 
has  at  some  time  been  discounted  by  the  original  payee  at 
six  per  cent,  and  this  notation  may  have  been  made  on  the 
margin  to  indicate  that  fact.  The  original  note  was  before 
the  judge  who  heard  the  motion,  and  has  not  been  certified 
to  us,  and.  he  had  a  better  opportunity  than  we  have  to 
determine  whether  the  exact  location  of  the  figure  6  and 
character  following  had  an  appearance  of  being  a  part  of 
the  note.  The  afiidavits  can  only  be  held  to  show  that 
figure  and  character  were  not  there  when  defendants 
signed  the  note.  If  the  judge  saw  they  were  no  part  of 
the  note,  and  that  with  that  notation  upon  it  the  note  still 
did  not  bear  interest,  then  the  note  had  not  been  altered. 
It  is  for  the  court  to  decide  as  a  matter  of  law  what  are  the 
letters  and  figures  of  an  instrument  ofl'ered  in  evidence, 
and  the  meaning  to  be  attached  to  them.  The  original 
note  not  being  before  us,  we  can  not  say  the  judge  erred 
in  holding,  as  he  must  have  done^  that  this  instrument 
does  not  bear  interest  at  six  per  cent,  and  that  the  notation 
in  question  does  not  mean  that,  or  is  not  a  part  of  the 
note.  (Riley  v.  Dickens,  19  111.  29;  Merritt  v.  Boyden,  191 
III.  136,  154.)  A  memorandum  made  after  the  execution  of 
a  note  is  no  part  of  it.  (1  Randolph  on  Commercial  Paper, 
Sec.  190.)  This  case  would  be  very  different  if  plaintiff 
had  declared  upon  the  note  as  bearing  interest  and  had 
recovered  interest. 
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Joseph  Kecke  stated  in  his  affidavit  that  after  this  note 
was  given  and  before  judgment  was  entered  thereon  he 
sent  Rannells  &  Myers  about  '$60  to  apply  on  said  note, 
and  that  it  was  not  credited  on  the  note.  He  does  not 
state  when  he  sent  it,  by  whom  or  how  he  sent  it,  nor  does 
he  show  that  it  ever  reached  Rannells  &  Myers.  The 
facts  stated  were  not  sufficient  to  show  Rannells  &*Myers 
had  received  any  money  which  ought  to  be  credited  on  this 
jud foment.  If  he  obtains  any  such  proof,  the  denial  of  this 
motion  will  not  bar  an  action  to  recover  back  the  sum  so 
sent.     The  order  is  affirmed. 


Patrick   O'Donnell^  Adm'r,  v.  The  Chicago  &  North- 
western By.  Co. 

1.  Verdicts— TTTien  One  May  Be  Directed  for  the  Defendant^ 
Where,  from  the  evidence  in  an  action  for  pei*sonal  injuries  the  jury 
could  not  reasonably  reach  any  other  conclusion  than  that  the  deceased 
met  his  death  by  his  own  negli;;ence,  a  verdict  for  the  defendant  is 
properly  directed. 

2.  Carriers  oe'  Passengers— /^eZa^ion  of  Carrier  and  Passenger  is 
a  Contract  Relation, — The  relation  of  carrier  and  pas8en)2:er  is  a  con- 
tract relation.  Both  parties  must  ^nter  into  and  be  bound  by  the  con- 
tract. The  passenger  may  do  this  by  putting  himself  into  the  care  of 
the  railroad  company  to  be  transported,  and  tlie  company  does  it  by 
expressly  or  impliedly  receiving  and  accepting  him  as  a  passenger. 

3.  Same— iWiere  Fact  that  a  Party  Has  a  Ticket  Does  Not  Create 
the  Relation,— The  mere  fact  that  a  party  has  a  ticket  and  intends  to 
take  a  train  does  not  create  the  relation  of  carrier  and  passenger. 
Where  there  is  no  formal  deliveiy  of  the  passenger's  person  to  the  car- 
rier, the  circumstances  must  be  such  as  to  warrant  an  implication  that 
he  has  offered  himself  to  be  carried,  and  that  the  offer  has  been 
accepted  by  the  carrier.  If  he  has  not  been  expressly  or  impliedly 
received  as  a  passenger  by  the  carrier,  the  relation  does  not' exist. 

4.  SAUE—Whether  Relation  Exists  is  a  Question  of  -Lato.— Whether 
the  uncontroverted  facts  show  the  relation  of  caiTier  and  passenger  is  a 
question  of  law. 

Trespass  on  the  Case.— Death  from  negligent  act.  Error  to  the  Cir- 
cuit Court  of  DuPage  County;  the  Hon.  Charles  A.  Bishop,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  January  27,  1903. 
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A1.PHEC8  B.  St.  John,  attorney  for  plaintiff  in  error. 

S.  A.  Lyndb,  attorney  for  defendant  in  error;  A.  W, 
PuLVEB  and  L.  W.  Bowers,  of  counsel. 

Mr.  Justice  Dibbll  delivered  the   opinion  of  the  court. 

This  is  a  suit  brought  by  the  administrator  of  the  estate 
of  Jeremiah  M.  Terwilliger,  deceased,  to  recover,  for  the 
benefit  of  the  next  of  kin,  damages  for  his  death,  which  is 
alleged  to  have  been  caused  by  the  negligence  of  the  rail- 
way company.  There  was  a  jury  trial  of  issues  formed  by 
the  declaration  and  a  plea  of  not  guilty.  At  the  close 
of  plaintiff's  proofs  the  court  directed  a  verdict  of  not 
guilty,  and  such  verdict  was  rendered.  This  is  a  writ  of 
error  sued  out  by  plaintiff  to  reverse  a  judgmeqt  on  said 
verdict.  The  same  accident  is  involved  here  as  in  the  suit 
brought  by  Mrs.  Terwilliger  against  the  National  Masonic 
Accident  Association,  reported  in  98  111.  App.  237,  and  197 
111.  9,  but  the  proof  here  differs  slightly  from  what  is 
stated  in  those  opinions. 

Terwilliger  was  killed  May  16,  1898.  At  that  time 
defendant  had  elevated  its  tracks  at  and  north  of  Ravens- 
wood,  a  suburban  station  in  Chicago,  but  the  station  house 
on  the  east  side  of  its  grade  there  had  not  been  raised. 
Defendant  had  three  tracks  there.  South-bound  trains 
took  the  east  track,  and  there  was  a  platform  east  of  it  for 
the  use  of  passengers.  North-bound  trains  took  the  west 
track,  and  there  was  a  platform  west  of  it  for  the  use  of  pas- 
sengers. A  planked  way  crossed  the  track,  connecting  the 
platforms.  The  platforms  each  extended  for  an  entire 
block  north  and  south,  and  access  to  the  west  platform 
could  not  only  be  had  by  coming  up  stairs  at  the  station 
house  and  crossing  the  tracks  on  the  planked  way,  but  there 
were  also  stairways  at  each  end  of  each  platform  connect- 
ing with  the  street  below.  Terwilliger  and  a  friend,  Wal- 
ter Chadband,  lived  at  different  stations  north  of  Ravens- 
wood,  and  on  that  evening  attended  a  Masonic  meeting  at 
Ravenswood,  at  a  hall  east  of  the  railway.  Shortly  before 
a  certain  north-bound  train  was  due,  Chadband  left  the 
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society  hall,  followed  by  Terwilliger.  Chadband  reached 
the  station  on  the  east  side,  crossed  the  tracks  to  the  west 
platform,  waited  for  the  train,  and  when  it  came  in  got 
upon  the  rear  platform  of  the  rear  car.  As  he  turned  to 
pass  into  the  car  door  he  saw  Terwilliger  coming  up 
the  steps  by  the  station  house  and  coming  upon  the  plat- 
form east  of  the  tracks  in  front  of  the  station  house.  Chad- 
band  called  out,  "  Come  along,  Jerry,  you  have  plenty  of 
time,"  or  "Hurry,  come  on,  Jerry,  you  have  plenty  of  time," 
or  words  to  that  effect.  Terwilliger,  who  was  then  sixty- 
five  years  old,  came  running  across  the  tracks  to  the  east 
side  of  the  train,  the  side  away  from  the  passenger 
platform  for  north-bound  trains.  Taking  the  view  of 
the  testimony  most  favorable  to  the  plaintiff,  Terwilli- 
ger reached  the  rear  end  of  the  rear  car  and  caught  hold 
of  the  handle-bar  the  instant  before  the  train  started. 
Chadband  did  not  know  whether  Terwilliger  crossed  the 
tracks  upon  the  plank  walk.  Terwilliger  sprang  up  to  get 
upon  the  step  of  the  car  but  failed.  At  no. time  did  he  get 
foot  or  knee  or  any  part  of  his  body  upon  the  step  of  the 
car.  He  retained  his  hold  upon  the  handle-bars,  and  con- 
tinued to  endeavor  to  get  on  the  train.  Chadband  did  not 
know  or  remember  what  Terwilliger  did  with  his  feet,  but 
supposed  he  ran  as  long  as  he  could  do  so,  and  that  after 
th6  speed  of  the  train  became  too  great  for  that,  his  feet 
then  dragged  upon  the  ground.  Chadband  came  down  on  the 
car  steps  and  took  hold  of  Terwilliger  by  the  back  of  his 
collar  and  tried  to  help  him  on  and  could  not.  Chadband 
then  got  his  arm  under  Terwilliger's  arms,  and  could  not 
get  him  up.  Chadband  then  released  one  hand  and  knocked 
on  the  car  window  to  get  help  within  the  car,  but  did  not 
succeed.  When  Chadband  could  not  hold  .Terwilliger  any 
longer  he  let  go,  and  Terwilliger  said,  **  1  can  not  hold  on 
any  longer,"  and  let  go  of  the  handle-bars  and  fell.  His 
head  struck  an  iron  bridge  over  a  subway,  fracturing  his 
skull  and  causing  his  death.  This  was  about  two  and  one- 
half  blocks  north  of  where  Terwilliger  started  to  get  on 
the  train. 

Vol.  CVI19 
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£acb  count  of  the  declaration  contained  the  material 
averment  that  Tervvillififer  was  in  the  exercise  of  due  care 
for  his  personal  safet)\  We  are  of  opinion  the  proofs 
showed  this  was  not  true,  but  that  he  was  guilt}'  of  negli- 
gence which  caused  his  death.  When  he  attempted  to 
spring  upon  the  steps  after  the  car  started,  and  found  he 
could  not,  and  the  car  was  rapidly  increasing  in  speed,  the 
commonest  prudence  required  him  to  let  go  the  handle  bai-s 
and  abandon  his  attempt  to  board  the  train.  This  is  true, 
regardless  of  whether  he  was  negligent  in  attempting  to 
get  upon  the  car  at  the  side  away  from  the  platform  pro- 
vided for  those  who  wished  to  take  the  north-bound  train. 
We  are  of  opinion  the  jury  could  not  reasonably  reach  any 
other  conclusion  than  that  Terwilliger's  death  was  the 
result  of  his  own  negligence.  Therefore  the  court  properly 
directed  a  verdict  for  defendant.  (Block  v.  Swift,  161  111. 
107.) 

The  declaration  did  not  expressly  charge  that  Terwilliger 
was  a  passenger  of  defendant,  or  had  been  received  as  a  pas- 
senger by  defendant,  but  each  count  charged  that  he  desired 
to  take  passage  on  the  train  as  a  passenger,  and  reached 
the  train  for  that  purpose.  One  count  charged  he  had  a 
ticket  issued  by  defendant,  entitling  him  to  ride  on  that 
train;  some  counts  charged  that  Terwilliger  and  others  had 
long  been  accustomed  to  leave  and  enter  the  north-bound 
train  at  that  place  on  the  east  side,  with  the  knowledge, 
consent  and  approval  of  defendant.  One  count  charged 
that  defendant  had  long  kept  the  surface  of  defendant's 
roadway  and  station  grounds  there  level  and  smooth  and 
free  from  obstruction,  and  that  at  this  time  and  place  the 
station  grounds  were  dark  and  that  defendant  had  per- 
mitted the  surface  of  the  ground  and  roadway  to  become 
and  remain  broken,  rough  and  uneven.  Defendant  was 
charged  to  have  been  negligent  in  starting  its  train  before 
Terwilliger  was  safely  on  it;  in  starting  its  train  without 
giving  Terwilliger  a  reasonable  time  to  safely  get  upon  it; 
in  omitting  to  hold  the  train  a  reasonable  time  for  Terwil- 
liger to  enter  it  in  safety;  in  starting  the  train   before 
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Terwilliger  could  get  upon  it;  and  in  permitting  the  sur- 
face of  the  ground  and  roadway  to  be  and  remain  broken, 
rough  and  uneven.  These  negligent  acts  and  omissions  by 
defendant  are  charged  to  have  caused  Terwilliger  to  be 
thrown  to  the  ground  and  killed.  Each  count,  therefore, 
was  based  upon  the  breach  of  duties  which  the  law  did  not 
cast  upon  defendant  unless  the  relation  of  carrier  and  pas- 
senger had  arisen  between  defendant  and  Terwilliger.  If 
the  proofs  did  not  establish  that  relation,  no  negligence  by 
defendant  was  shown,  for  there  is  no  proof  any  servant  of 
defendant  knew  Terwilliger  was  attempting  to  get  upon 
the  train.  The  proof  was  there  was  no  servant  of  defend- 
ant on  that  side  of  the  train.  There  is  no  proof  the  stay  of 
the  train  at  the  station  was  not  long  enough  so  that  every 
person  on  the  platform  intending  to  take  passage  got  upon 
the  train  in  safety. 

'  The  relation  of  carrier  and  pasSenger  is  a  contract  rela- 
tion. Both  parties  must  enter  into  and  be  bound  by  the 
contract.  The  passenger  may  do  this  by  putting  himself 
into  the  care  of  the  railroad  company  to  be  transported, 
and  the  company  does  it  by  expressly  or  impliedly  receiv- 
ing and  accepting  him  as  a  passenger.  If  the  acceptance 
of  the  passenger  is  not  direct  or  express,  there  must  be 
something  from  which  his  acceptance  as  a  passenger  may 
be  fairly  implied.  If  a  person  is  at  the  place  provided  for 
passengers,  such  as  the  waiting  room  or  platform  at  the 
station,  with  the  intention  of  taking  passage,  and  has  a 
ticket,  he  is  entitled  to  the  rights  and  privileges  of  a  pas- 
senger. It  is  the  duty  of  a  railroad  company  to  receive 
and  carry  those  who  present  themselves  at  the  time  and 
place  provided  for  passengers  requiring  transportation. 
When  a  passenger  presents  himself  at  the  proper  place  to 
be  transported,  his  right  to  care  and  protection  begins. 
But  he  must  have  placed  himself  under  the  care  of  the  rail- 
road company,  so  that  the  circumstances  will  warrant  an 
understanding  on  the  part  of  the  company  that  he  is  a 
passenger  and  under  its  care  as  such.  He  must  be  under 
the  control  of  the  carrier  in  order  to  be  entitled  to  its  care 
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as  a  passenger.  He  must  be  at  some  place  which  is  under 
the  control  of  the  carrier  and  provided  for  passengers,  so 
that  it  may  exercise  the  high  degree  of  care  exacted  from 
it;  and  the  mere  fact  that  he  has  a  ticket  and  intends  to 
take  a  train  does  not  create  the  relation  of  carrier  and  pas- 

.  senger.  Where  there  is  no  formal  delivery  of  the  passen- 
ger's person  to  the  carrier,  the  circumstances  must  be  such 
as  to  warrant  an  implication  that  he  has  offered  himself  to 
be  carried,  and  that  the  offer  has  been  accepted  by  the 
carrier.  If  he  has  not  been  expressly  or  impliedly  received 
as  a  passenger  by  the  carrier,  the  relation  does  not  exist. 
These  principles  are  fully  expounded,  and  fortified  by 
authority,  in  I.  C.  R.  R.  Co.  v.  O'Keefe,  168  III.  115,  and 
C.  &  E.  i.  R.  R.  Co.  V.  Jennings,  190  111.  478. 

Whether  the  uncontroverted  facts  show  the  relation  of 
carrier  and  passenger  is  a  question  of  law.  (0.  &  E.  I.  R. 
R.  Co.  V.  Jennings,  siiprd.)  In  this  case.4,he  railroad  com- 
pany had  erected  a  station  house  for  the  reception  of  those 
who  wished  to  wait  there  for  a  train.  It  had  also  provided 
means  for  reaching  its  j)latforms  without  entering  or  going 
by  the  station  house.  It  had  provided  a  platform  next  to 
the  south-bound  track,  and  between  it  and  the  station  house, 
at  which  south-bound  passengers  might  alight  from  or 
enter  their  trains;  and  another  platform  west  of  all  its 
tracks  where  passengers  might  alight  from  or  enter  north- 
bound trains.  It  is  clear  passengers  at  the  station  house 
or  on  the  east  platform  who  wished  to  go  north  were  in- 
vited to  cross  the  tracks  upon  the  plank  cross-walk  and  to 

•  go  to  the  west  platform  to  take  the  north-bound  train. 
The  company  had  no  fence  between  its  west  track  and  its 
center  track,  nor  any  gates  or  bars  on  the  east  steps  of  its 
north-bound  trains,  which  would  prevent  persons  from 
leaving  or  entering  its  north-bound  trains  on  the  east  side. 
The  proof  showed  that  passengers  coming-  from  the  south 
and  persons  intending  to  go  north,  usually  alighted  and 
entered  at  the  platform  on  the  west  side,  but  that 
deceased  and  others  frequently  did  alight  from  and  enter 
north-bound  trains  on  the  east  side.     There  was  no  proof 
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the  company  consented  to  or  approved  such  acts,  except 
the  inference  to  be  drawn  from  the  fact  it  had  done  noth- 
ing which  would  make  such  a  course  by  travelers  impos- 
sible. The  company  had  provided  no  conveniences  for 
passengers  on  that  side  of  its  north-bound  trains.  It  had 
erected  a  platform  on  the  west  side,  the  purpose  of  which 
was  obvious  to  all  travellers.  Its  servants  who  assisted 
passengers  to  alight  and  enter  were  not  stationed  on  the 
east  side.  While  conceding  the  question  is  not  free  from 
difficulty  where,  as  here,  the  person  intending  to  take  pas- 
sage on  a  train  on  the  most  western  track  came  from  the 
street  below  by  the  station  house  to  the  platform  east  of  all 
the  tracks,  we  are  disposed  to  hold  he  should  have  gone  to 
the  west  platform  and  sought  entrance  to  the  train  at  the 
place  provided  by  the  company  for  that  purpose; 'and  that 
when  he  came  to  the  train  at  the  place  where  the  company 
had  not  invited  him  to  enter,  and  where  his  previpus  experi- 
ence must  have  taught  him  its  servants  were  not  in  attend- 
ance, he  did  not  become  a  passenger  and  was  not  impliedly 
received  as  such.  No  servant  of  the  company  knew  he  was 
there,  and  he  was  not  expressl}*^  received  as  a  passenger. 
Not  having  been  expressly  or  by  implication  received  by 
defendant  as  its  passenger,  the  railway  company  owed  him 
none  of  the  duties  relied  upon  and  was  guilty  of  no  breach 
of  duty  toward  him  in  starting  a)id  running  its  train  as  it 
did.  As  the  jury  would  not  have  been  warranted  by  the 
proof  in  finding  defendant  guilty  of  the  negligence  charged, 
the  court  properly  directed  a  verdict  for  defendant. 

The  question  by  defendant  to  Chadband,  whether  there 
was  anything  to  prevent  Terwilliger  loosing  his  hold  on  the 
handrail  and  letting  the  train  go  without  him,  was  proper 
cross-examination  upon  his  testimony  that  he  had  hold 
of  Terwilliger  by  the  back  of  the  collar,  and  then  under 
both  arms,  and  then  under  one  arm;  and  if  not,  still  it  did 
plaintiff  no  harm  because  the  jury  did  not  decide  the  case. 
Plaintiff  should  have  been  permitted  to  show  that  deceased 
had  upon  his  person  immediately  after  his  death  a  twenty- 
five  ride  ticket  issued  by  defendant  entitling  him  to  ride  on 
that  train,  because  that  is  one  of  the  facts  which  tends  to 
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establish  the  relation  of  carrier  and  passenger.  But  the 
purchase  of  a  ticket  does  not  make  one  a  passenger  unless 
he  comes  under  the  charge  of  the  carrier  and  is  accepted 
for  carriage  by  virtue  of  it.  (I.  C.  R.  R.  Co.  v.  O'Keefe, 
supra,)  If  proof  that  the  ticket  was  found  upon  the  person 
of  deceased  had  been  admitted,  still  the  relation  of  carrier 
and  passenger  would  not  have  been  established.  Plaintiff 
therefore  was  not  injured  by  the  ruling. 
The  judgment  is  affirmed. 
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Edmund  Love  v.  John  McElroy. 

1.  Deceit— Afea»urc  o/  Damages,— in  an  action  for  deceit  arising 
from  the  sale  of  land  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  land,  and  what  it  would  have  been  worth  if  it 
were  as  represented,  together  with  lawful  interest  on  such  difference. 

2.  Foreign  Statutes— ffou?  Proved.— The  law  of  a  foreign  state 
may  be  proved  by  one  learned  therein,  as  well  as  by  the  statutory  mode 
of  certification;  but  where  such  law  is  sought  to  be  proved  by  deposition 
of  a  resident  and  official  of  that  state,  the  proper  foundation  for  such 
evidence  must  be  laid. 

3.  Practice— 06;ecf  ion  to  Interrogatories  and  Answers  for  an  Error 
in  Subatance. — An  objection  to  an  interrogatory  and  answer  of  a  wit- 
ness in  a  deposition,  if  the  same  is  an  error  in  substance  and  not  in  form, 
may  properly  be  made  at  the  trial  when  the  deposition  is  offered. 

4.  Waiver— 0/  Tort,  by  Suing  for  Purchase  Price  Under  Contract,-- 
Where  one  party  to  a  contract  makes  misrepresentations  amounting  to 
deceit,  the  other  party  may  waive  the  tort  and  sue  for  the  purchase 
price  of  the  property  passing  under  the  contract. 

Action  for  Deceit— Error  to  the  Circuit  Court  of  Kankakee  County*; 
the  Hon.  Robert  W.  Hilscher,  Judge  presiding.  Heard  in  this  court 
at  the  October  term,  1902.  Reversed  and  remanded.  Opinion  filed 
January  27,  1903. 

W.  J.  Brock  and  H.  L.  Richardson,  attorneys  for  plaint- 
iff in  error. 

T.  F.  Donovan,  T.  W.  Shields  and  W.  H.  Savary,  attor- 
neys for  defendant  in  error. 

Mr.  Presidino  Justice  Brown  delivered  the  opinion  of 
the  court. 
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This  is  an  action  for  deceit  brought  by  John  McElroy 
against  Edmund  Love.  There  was  a  verdict  and  judgment 
in  favor  of  the  plaintiflf  for  $702.92.  The  defendant  brings 
the  case  to  this  court  by  writ  of  error. " 

August  3,  1808,  McElroy  traded  a  threshing  machine, 
engine  and  corn-sheller  of  the  agreed  value  of  $1,000  to 
Love,  for  a  certificate  for  forty  acres  of  Minnesota  land  and 
8400.  It  was  agreed  that  the  land  was  to  be  free  from 
incumbrance  except  to  the  extent  of  $221,  due  the  State  of 
Minnesota  thereon,  which  McElroy  was  to  assume.  The 
$400  were  paid.  The  certificate  for  the  land  was  assigned. 
The  value  of  the  land,  subject  to  the  incumbrance  assumed, 
was  figured  in  the  transaction  at  $600.  The  recovery  in 
this  case  was  for  that  amount  with  interest  at  five  per  cent. 

McElroy  claims  that  it  was  represented  to  him  by  Love 
that  the  land  was  free  from  liens  and  incumbrances  of  every ' 
kind  except  the  $221;  that  it  was  specifically  represented 
that  there  were  no  unpaid  taxes  and  no  interest  due  on  the 
assumed  incumbrance.  The  undisputed  evidence  shows  that 
at  the  time  of  the  transaction  between  the  parties  there 
were  back  taxes  and  unpaid  interest  amounting  to  some- 
where between  $69  and  $80.  The  land  was  forfeited  and 
lost  to  McElroy  by  reason  of  the  non-payment  of  interest 
on  the  $221,  which  accrued  both  before  and  after  he 
became  the  holder  of  the  certificate.  In  our  opinion  a 
clear  preponderance  of  the  testimony  shows  that  there  were 
no  deceitful  or  fraudulent  representations  made  by  Love  to 
McElroy  when  the  trade  was  made.  A  preponderance  of 
the  evidence  is  to  the  efiFect  that  at  that  time  Love  told 
McElroy  there  were  unpaid  taxes  and  interest  and  that  he 
would  pay  them  off;  and  that  afterward  it  was  agreed 
he  would  pay  McElroy  the  amount  thereof  and  that  he, 
McElroy,  was  to  assume  the  task  of  freeing  the  land  from 
such  lien,  and  that  such  payment  was  made  in  whole  or  in 
part  by  Love  to  McEtroy.  There  is  some  question  whether 
a  few  dollars  of  the  amount  remained  unpaid.  That  such 
statement  of  the  existence  of  the  unpaid  taxes  and  interest 
and  the  agreement  to  pay  them  was  made,  and  that  at  least 
the  major  part  of  the  amount  was  paid  to  McElroy.  are  facts 
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established  by  a  preponderance  of  the  evidence  in  this  rec- 
ord. Upon  such  a  state  of  facts  an  action  for  deceit  can  not 
be  maintained. 

The  question  of  the  accuracy  of  various  instructions  is 
raised  by  proper  assignments  of  error  and  in  argument. 
Considering  them  together  they  present  for  our  determina- 
tion the  correct  rule  for  the  measure  of  damages  applicable 
to  the  case.  In  an  action  for  deceit  arising  from  the  sale  of 
land  the  measure  of  damages  is  the  difference  between  the 
actual  value  of  the  land,-and  what  it  would  have  been  w^orth 
if  it  were  as  represented,  together  with  lawful  interest  on 
such  difference.  Budlong  v.  Cunningham,  II  111.  App.  28; 
Drew  V.  Beall,  62  111.  164.  Had  the  proof  established  a  case 
of  deceit  and  the  land  been  lost  to  McElroy  without  his 
fault  he  would  have  been  entitled  to  recover  the  value  of  the 
land,  subject  to  a  deduction  of  the  $221  which  he  assumed, 
with  legal, interest.  The  value  of  the  land  would  not  nec- 
essarily have  been  the  price  at  which  it  was  estimated  by 
the  parties  in  the  transaction.  It  might  be  more  or  less 
than  that  amount,  depending  upon  the  proof  of  its  market 
value.  Assuming  the  same  facts  to  have  been  established, 
McElroy  might  have  waived  the  tort  and  sued  for  the 
recovery  of  the  purchase  price  and  interest.  And  assuming 
an  action  of  deceit  to  exist  and  that  McElroy  had  elected 
to  and  paid  the  bact  taxes  and  interest  and  thereby  saved 
the  property  from  forfeiture,  he  would  in  such  case  be 
limited  in  the  amount  of  his  recovery  to  the  sum  so  paid, 
with  legal  interest  from  the  time  of  making  the  payment. 

Plaintiff's  first  instruction  omitted  a  slight  element  which 
should  have  been  included,  but  the  instructions  given  for 
.the  defendant  supplied  the  omission  and  relieved  the  defend- 
ant from  any  injurious  effect.  The  defendant  asked  for  a 
great  number  of  instructions,  which  were  refused — many 
more  than  were  necessary  to  properly  inform  the  jury  as 
to  the  law  of  the  case.  We  think  the  essential  elements 
contained  in  them  were  given  in  others. 

An  effort  was  made  to  prove  the  laws  of  Minnesota  by 
the  deposition  of  a  resident  and  official  of  that  state. 
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Objection'  was  properly  sustained  to  the  questions  and 
answers  eliciting  the  proof  desired..  While  the  law  of  a 
foreign  state  may  be  proven  by  one  learned  therein,  as  well 
as  by  the  statutory  mode  of  certification,  the  proper  foun- 
dation for  such  evidence  was  not  laid.  The  objection  being 
one  which  went  to  the  substance,  not  the  form,  of  the 
interrogatories,  it  was  proper  to  raise  it  upon  the  trial, 
when  the  deposition  was  offered. 

The  trial  in  the  court  below  proceeded  upon  the  assump- 
tion that  the  defendant  received  the  thresher,  engine,  and 
corn-sheller.  The  record  discloses  the  fact  that  the  defend- 
ant never  received  the  corn-sheller.  There  was  evidence 
tending  to  show  it  was  of  tiie  value  of  $350.  It  is  mani- 
fest that  the  jury  entirely  ignored  the  fact  that  the  corn- 
sheller  is  still  in  the  possession  of  the  plaintiff. 

For  the  reasons  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 


John  Staffeldt  v.  Francis  Granger  et  al. 

1.  Pkomissory  Notes—  Erasure  of  Payments  Indorsed  on  Contracts. 
—No  questions  of  law  being  presented,  the  court  reviews  the  evidence 
and  holds  that  it  sustains  the  finding  of  the  court  below. 

Assnmpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Ck)urt 
of  DuPage  County;  the  Hon.  Charles  A.  Bishop,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion 
filed  January  27, 1903. 

J.  R.  Flanders  and  D.  f .  Hiogins,  attorneys  for  appel- 
lant. 

William  H.  Fischer,  attorney  for  appellees;  H.  H.  Good- 
rich, of  counsel. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

On  February  1,  1S90,  appellant  purchased  a  farm  in  Will 
county  of  William  King  for  the  sum  of  $14,000.  The  par- 
ties entered  into  a  written  agreement  providing  that  the 
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sum  of  $1,000  should  be  paid  on  or  before  September  1, 
1890,  and  the  sum  of  $500  on  or  before  the  first  day  of 
February,  1891,  and  annually  thereafter  until  the  whole  of 
said  purchase  money  should  be  fully  paid,  with  interest  at 
the  rate  of  five  per  cent  per  annum,  payable  annually,  on 
the  amount  which  should  remain  unpaid  from  time  to  time; 
that  when  the  sum  of  $7,000  should  have  been  paid,  appel- 
lant should  have  a  deed  to  the  farm  and  the  balance  due 
should  be  evidenced  by  notes  secured  by  a  mortgage  on 
the  premises.  The  contract  was  in  duplicate  and  King 
undertook  to  indorse  upon  both,  such  payments  as  were 
made  from  time  to  time.  On  February  1, 1899,  the  parties 
met  for  a  settlement  and  the  contracts  showed  that  $7,000 
had  been  paid  upon  the  principal.  King  thereupon  executed 
iind  delivered  to  appellant  the  deed  to  the  premises,  to 
which  he  was  entitled.  The  notes  and  a  trust  deed  had  been 
made  out  for  $7,000  and  King  claimed  that  was  the  amount 
due  him.  Appellani,  however,  insisted  that  he  should  be 
given  credit  for  $1,000  claimed  by  him  to  have  been  paid 
in  1892  and  entered  on  his  (appellant's)  copy  of  the  contract 
by  King,  but  which  the  latter  afterward  marked  out. 
After  some  discussion,  appellant  was  given  credit  for  the 
$1,000  claimed  by  him,  together  with  interest  thereon  at 
the  rate  of  five  percent  per  annum  for  seven  years,  making 
in  all  $1,350,  and  the  notes  and  trust  deed  were  given  for 
$5,650  instead  of  $7,000.  A  week  or  two  later  appellant 
received  a  letter  from  King's  attorney,  stating  that  the  hit- 
ter claimed  a  balance  due  him  on  the  contract  for  the  sale 
of  the  farm  of  $1,350,  and  that  if  the  matter  was  not 
adjusted,  suit  would  be  brought  against  appellant  for  that 
amount.  Shortly  afterward  appellant  and  his  son  met  with 
King  and  his  attorney  at  the  hitter's  office,  and  as  a  result 
of  the  conference,  appellant  executed  two  notes  in  favor  of 
King,  one  for  $1,000  and  the  other  for  $350  in  full  of  the 
amount  which  King  claimed  to  be  due  him,  irt  addition  to 
the  amounts  secured  by  the  notes  and  trust  deed  above 
mentioned.  King  sold  these  notes  before  maturity  to  a 
bank,  and  they  were  afterward  sued  upon  and  judgments 
obtained  against  appellant,  which  he  paid. 
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This  was  a  suit  in  assumpsit  commenced  by  King  on  one 
note  for  $660,  two  for  $500  eaclxj  and  the  interest  due  on 
eight  other  notes  for  $500  each,  all  secured  by  the  trust 
deed  above  mentioned.  Appellant  filed  a  plea  of  general 
issue  and  also  of  set-ofiF.  claiming  credit  for  the  amount  paid 
by  him  to  satisfy  the  judgment  against  him  on  the  notes 
for  $1,000  and  $350  above  mentioned,  together  with  inter- 
est, amounting  in  all  to  $1,532.01,  and  alleging  that  said 
two  notes  were  given  without  consideration  and  were 
obtained  from  him  by  fraud  and  misrepresentation.' 

A  jury  was  waived  and  it  was  also  stipulated  thaj;  the 
question  of  the  computation  of  interest  upon  the  various 
payments  made  upon  the  land  contract  above  mentioned, 
should  be  submitted  to  the  court,  and  that  his  finding  of 
facts  upon  that  question  should  be  taken  as  true  by  both  ^ 
parties  to  the  suit.  The  court  found  in  favor  of  King  and 
gave  him  judgment  for  $2,517.44,  which  was  the  full  amount 
of  the  demand,  the  set-off  claimed  by  appellant  being  en- 
tirely disallowed. 

No  propositions  of  law  were  presented  and  it  is  not 
claimed  that  the  court  erred  in  regard  to  the  introduction 
or  rejection  of  evidence.  There  is  therefore  no  question  of 
law  involved.  William  King  having  died  after  the  appeal 
was  taken,  his  executors  have  been  substituted  as  appellees 
in  this  court. 

The  first  question  presented  is  whether  appellant  was 
entitled  as  a  matter  of  fact  to  credit  for  the  three  pay- 
ments amounting  to  $1,000,  which  had  been  erased  by  King 
after  he  had  entered  them  upon  appellant's  cop}'^  of 
the  contract.  King  claimed  that  these  entries,  consisting 
of  three  several  items  of  $300,  $200  and  $500,  respectivel}^ 
were  made  by  him  in  the  absence  of  appellant,  and  that  by 
mistake  he  credited  the  payments  as  made  in  the  year  1891; 
that  shortl}^  thereafter,  having  possession  of  appellant's 
copy  of  the  contract,  he  crossed  these  items  out  and  put 
them  down  upon  the  next  page  of  the  contract  under  the 
year  1892,  where  they  properly  belon«^ed,  and  that  no  such 
payments  were  made   in  the  year  1891.     On   King's  own 
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copy  of  the  contract  these  items  appeared  under  the  date 
of  1892,  but  no  such  pa3'^ments  were  credited  in  189L  Ap- 
pellant claimed,  on  the  contrary,  that  such  payments  were 
made  by  him  both  in  1891  and  1892.  King's  testimony, 
however,  is  corroborated  by  the  entries  in  appellant's  bank 
boQk  containing  items  deposited  by  appellant  to  the  account 
of  King,  which  showed  that  the  three  items  in  question 
were  deposited  by  appellant  to  the  account  of  King  in 
1892,  and  not  in  1891;  also  by  the  further  fact  that  appel- 
lant continued  to  pay  interest  up  to  the  settlement  on  Feb- 
ruary 1,  1899,  on  an  amount  which  included  the  $1,000 
Avhich  he  claims  to  have  paid  in  1891. 

We  are  of  opinion  that  the  proof  wholly  failed  to  show 
that  the  three  payments  in  question  were  made  both  in 
1891  and  1892.  Excluding  these  items  and  the  interest 
thereon,  as  must  be  done,  and  appellant's  claim  that  he  was 
entitled  to  the  credit  for  $1,350  at  the  time  of  the  settlement 
can  not  be  sustained. 

The  question  whether  there  was  any  mistake  made  in 
computing  interest  upon  the  various  payments  made  on  the. 
contract  for  the  sale  of  the  farm,  can  not  be  raised  in  this 
court,  by  reason  of  the  stipulation  above  referred  to,  which 
provided  that  the  finding  of  facts  upon  that  question  by  the 
court  below,  should  be  taken  as  true  by  both  parties  to  the 
suit.  The  proofs  do  not  show  that  there  was  any  fraud  or 
circumvention  practiced  upon  appellant  at  the  office  of 
King's  attornej^  to  induce  him  to  sign  the  notes  for  $1,000 
and  $350  above  referred  to,  but  on  the  contrary,  the  mat- 
ter was  fully  explained  to  him,  and  he  did  not  sign  the  notes 
until  after  his  son  and  King  had  gone  to  the  bank  and 
looked  over  and  examined  the  bank's  books  bearing  upon 
the  question. 

The  judgment  of  the  court  below  is  accordingly  affirmed. 
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Elmer  Smith  ot  a],  y.  Delia  Lemienx. 

1.  TKESP^ssSelling  Prtyperty  of  Wrong  Person  to  Satisfy  Chattel 
Mortgage, — The  husband  of  plaintilf,  who  was  accustomed  to  act  as  her 
agent  in  the  management  of  her  farm,  made  a  chattel  mortgage  on 
grain  belonging  to  plaintiff,  to  secure  notes  given  by  him  and  another 
party.  Before  the  mortgage  was  due  and  before  any  default  defendants 
entered  upon  plaintiff's  land,  seized  the  grain  and  sold  it  under  the 
mortgage.    Held,  that  the  acts  of  defendants  were  a  willful  trespass. 

Trespass  upon  Real  Property.— Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  John  Small,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  January 
27,  1903. 

W.  H.  Savaby  and  A.  E.  Swrrn,  attorneys  for  appellants. 

W.  G.  Brooks  and  H.  K.  &  H.  H.  Wheeler,  attorneys 
for  appellee. 

Mr.  Justice  Higbee  delivered   the  opinion  of  the  court. 

This  was  an  action  of  trespass  brought  by  appellee 
against  appellants.  Appellee  was  the  owner  of  a  farm  in 
Kankakee  county,  the  record  title  being  in  her  name.  She 
was  a  widow  with  six  children,  and  her  husband,  Adolph 
Lemieux,  a  widower  with  two  children,  at  the  time  they 
were  married.  They'  all  lived  and  worked  together  on  her 
farm  as  one  family.  In  the  fall  of  1901  the  husband, 
Adolph  Lemieux,  temporarily  went  to  Minnesota  to  run  a 
threshing  machine,  leaving  appellee  and  the  children  on  the 
farm.  Before  he  went  away  from  the  state  Adolph 
Lemieux,  together  with  one  Horace  Belanger,  borrowed  of 
appellants  Watson  &  Templeton,  who  were  in  business 
as  merchants  and  grain  buyers  at  Hopkins  Park,  two  and 
one  half  miles  from  appellee's  farm,  $450,  for  which  they 
gave  their  promissory  note  dated  September  3,  1901,  due 
four  months  after  date.  To  secure  said  note  the  makers 
gave  a  chattel  mortgage  upon  certain  crops,  which  included 
one  hundred  acres  of  corn  growing  upon  the  farm  owned 
by  appellee.  Some  time  after  the  departure  of  the  hus- 
band, appellee  had  a  portion  of  the  corn  husked  and 
cribbed  on  the  place.     In  November  1901,  after  the  corn 
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above  mentioned  had  been  cribbed,  Watson  &  Templeton 
placed  their  chattel  mortgage  in  the  hands  of  appellant 
Eimer  Smith  to  be  foreclosed.  Smith  demanded  payment 
of  appellee,  which  was  refused,  and  on  November  22,  1901, 
went  to  the  appellee's  farm  to  take  possession  of  the  corn. 
She  and  her  brother,  John  Goyette,  and  son-in-law,  WjUiam 
Billings,  refused  to  let  Smith  take  the  corn  and  offered 
some  resistance,  until  the  latter  threatened  to  have  them 
all  arrested  and  put  in  jail.  Appellee  and  those  assisting 
her  then  offered  no  further  resistance,  and  Smith,  with  the 
assistance  of  Templeton  and  in  the  presence  of  Watson, 
who  stopped  in  the  highway  near  the  gate  and  watched  the 
proceedings,  broke  open  the  crib  and  had  the  corn  removed 
to  Hopkins  Park.  Watson  &  Templeton  afterward  took 
possession  of  the  corn  remaining  in  the  field  by  writ  of 
replevin  and  had  it  husked  and  hau^d  away.  The  corn 
taken  by  appellants,  estimated  at  from  six  hundred  to  nine 
hundred  bushels,  was  sold  under  the  mortgage,  to  Watson 
&  Templeton,  for  $100.  Out  of  this  amount  the  costs, 
amounting  to  $82.36,  were  paid,  and  Adolph  Lemieux  was 
given  credit  for  the  remainder,  $17.65,  upon  his  note.  At 
the  time  of  the  sale  corn  was  worth  in  Hopkins  'Park  from 
fifty  to  sixty  cents  a  bushel. 

Afterward,  on  December  14,  1901,  appellee  brought  this 
suit  in  trespass  against  appellants,  and  the  trial  resulted  in 
a  verdict  and  judgment  in  her  favor  for  $790. 

Appellants  complain  that  the  court  improperly  gave 
instructions  1,  3,  4  and  5  offered  by  plaintiff,  and  that 
the  verdict  was  not  sustained  by  the  evidence.  The  first, 
third  and  fourth  instructions  stated  well-settled  principles 
of  law  in  regard  to  the  rights  of  a  married  woman  to 
avail  herself  of  the  services  and  agency 'of  her  husband  in 
business  matters.  The  objection  to  the  fifth  instruction 
was  that  it  authorized  punitive  damages,  and  that,  under 
the  evidence,  this  doctrine  should  not  apply  to 'all  the 
defendants,  for  the  reason  that  they  did  not  all  take  part 
in  the  trespass.  It  appeared  from  the  evidence,  however, 
that  all  the  defendants  were  present  and  took  part  in  the 
trespass.    The  instruction  was  therefore  properly   given. 
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The  record  also  shows  there  was  a  trespass  committed  by 
appellants,  that  the  injuries  complained  of  were  willfully 
inflicted,  and  that  the  evidence  was  in  all  respects  sufficient 
to  sustain  the  verdict.  The  judgment  of  the  court  .below 
will  be  affirmed. 


Rock  Island  &  Peoria  Ry.  Co.  \.  Andrew  R.  Kepple. 

1.  Practice — What  Occurs  in  the  Trial  Court  Must  he  Contained  in 
the  BUI  of  Exceptions  in  Order  to  he  Made  a  Part  of  the  Recoi*^, — What 
is  done  by  the  judge  or  what  occui*s  in  Iiis  presence  is  within  his  knowl- 
edge and  must  be  recited  over  his  certificate,  and  can  not  be  made  a 
part  of  the  record  by  ex  parte  affidavits. 

2.  Same— Jud^e  in  Prepfiring  Bill  of  Exceptions  May  Ignore  Affida- 
vits he  Knows  to  he  False,— A  judge  in.  preparing  a  bill  of  exceptions 
may  order  affidavits  stricken  from' the  files,  the  material  allegations  of 
which  he  knows  to  be  false. 

3.  Railroads— Dw^jy  to  Maintain  Crossings  at  Puhlic  Highways, — 
It  is  the  duty  of  a  railroad  to  maintain  crossings  and  approaches  at  pub- 
lic highways  safe  to  person  and  property. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Rock  Island  County;  the  Hon.  Hhiah  Biqelow,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  January  27,  1903. 

Jackson,  Hurst  &  Stafford,  attorneys  for  appellant; 
Robert  Mather,  of  counsel. 

T.  J.  &  S.  R.  Kenworthy,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  to  recover  damages  for 
personal  injuries.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $3,000.  The  court  after 
overruling  a  motion  for  a  new  trial  entered  judgment  upon 
the  verdict  and  the  defendant  appealed. 

The  declaration  contains  two  counts  which  allege,  in  sub- 
stance, that  on  the  27th  day  of  May,  1901,  the  defendant 
was  operating  a  railroad  through  the  village  of  Coal  Val- 
ley in  Rock  Island  county:  that  the  railroad  crossed  Graham 
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street,  a  public  highway  in  said  village;  that  it  was  the  duty 
of  the  defendant  to  construct  and  maintain  a  railroad  cross- 
ing and  approaches  at  said  street  intersection,  so  as  to  be 
safe  tq  persons  and  property;  that  the  defendant  failed  so 
to  do,  but  allowed  the  crossing  to  be  in  an  unsafe  and  dan- 
gerous condition  and  allowed  certain  chuck-holes  to  form 
to  the  depth  of  twelve  inches;  that  because  of  the  existence 
of  the  chuck-holes,  the  plaintiff,  while  in  the  exercise  of  due 
care  and  diligence  in  passing  over  said  crossing  in  a  wagon, 
the  wheels  of  which  dropped  into  the  holes,  was  thrown 
from  the  wagon  upon  the  ground  and  seriously  injured. 
The  ad  damnum  was  $10,000.  The  gravamen  of  the  charge 
was  the  failure  of  the  defendant  to  discharge  its  statutory 
duty  to  maintain  safe  crossings  at  public  highways. 

The  railroad  runs  east  and  west,  and  the  highway  north  | 

and  south.     The  plaintiff  was  driving  north  with  a  team  j 

and  a  loaded  wagon.     His  feet  were  against  the  front  end  i 

board.     There  were  two  tracks  at  the  crossing,  a  main  i 

track  and  north  of  it  a  switch-track.  The  defendant  had, 
for  some  time,  been  raising  its  main  track  in  that  locality 
by  hauling  car  loads  of  dirt  and  pounding  it  under  the  ties. 
In  this  manner  the  main  track  was  elevated  above  the 
grade  of  the  switch-track.  They  were  about  twelve  feet 
from  each  other.  PlaintiflTs  proof  showed  that  as  he  drove 
north  over  the  crossing  iie  had  to  drive  up  over  the  ends  of 
the  ties  to  get  onto  the  crossing  and  that  as  he  passed  over 
the  north  rail  of  the  main  track  there  was  a  sudden  drop 
which  threw  him  over  the  front  of  the  wagon  and  down 
upon  the  ground  between  the  horses.  One  of  his  limbs 
was  broken,  he  was  otherwise  seriously  injured  and  became 
unconscious.  The  horses  ran  a  short  distance  and  were 
stopped.  The  defendant  claims  there  was  no  such  drop  or 
hole,  and  that  the  tongue  of  plaintiff's  wagon  dropped  out 
of  the  neck-yoke,  causing  the  movement  of  the  wagon 
which  threw  the  plaintiff  to  the  ground  and  caused  his 
injuries.  The  tongue  did  drop  down,  but  whether  before 
or  after  the  plaintiff  received  his  injuries  is  one  of  the  contro- 
verted questions  of  fact.  Defendant's  principal  contention 
is  that  the  evidence  does  not  support  the  verdict.     The  con- 
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tention  is  that  the  preponderance  of  the  evidence  is  with  the 
defendant;  that  the  verdict  is  the  product  of  passion  and 
prejudice.  We  are  of  the  opinion  that  there  was  an  abun- 
dance of  evidence  to  support  the  conclusion  that  the  track 
had  been  raised,  that  there  was  a  sharp  drop  after  passing 
over  the  main  track  going:  north,  and  that  the  front  wheels 
of  plaintiflfs  wagon  dropped  into  the  depression  or  hole,  thus 
causing  his  injuries. 

The  evidence  justifies  the  finding  that  the  defendant  did 
not  discharge  its  duty  to  maintain  a  crossing  safe  to  persons 
and  property.  We  would  not  be  justified  in  disturbing  the 
conclusions  of  the  jury,  approved  b}''  the  trial  judge. 

It  is  contended  the  damages  are  excessive.  Taking  into 
consideration  the  pain  and  suffering  endured  by  the  plaint- 
iff, the  permanent  effects  of  his  injury,  the  length  of  time 
he  was  unable  to  use  his  broken  limb,  the  expense  of  care 
and  nursing  as  well  as  the  cost  of  medical  attendance,  we 
can  not  say  that  the  verdict  was  excessive. 

It  is  urged  that  the  trial  judge  used  improper  and  preju- 
dicial language  in  the  presence  of  the  jury  concerning  a 
photograph  when  first  offered  in  evidence  by  the  defend- 
ant. All  that  the  bill  of  exceptions  shows  upon  the  sub- 
ject at  the  time  of  the  offer,  is  that  the  defendant  offered  it 
in  evidence,  the  plaintiff  objected,  and  the  court  said : 
"I  don't  think  it  is  admissible  under  the  evidence  as  yet 
developed."  The  foregoing  is  all  that  the  judge  certified 
that  occurred,  or  was  said  by  him  upon  the  subject.  Man- 
ifestly there  was  no  impropriety  in  the  language  of  the 
court.  On  the  motion  for  a  new  trial  one  of  the  defend- 
ant's attorneys  filed  an  affidavit  which  stated  that  at  said 
time  and  in  said  connection  the  judge  made  other  state- 
ments and  that  it  is  these  which  are  alleged  to  be  erro- 
neous. Two  of  plaintiff's  attorneys  filed  counter  affidavits 
stating  that  according  to  their  recollection  the  judge  did 
not  use  the  objectionable  language  imputed  to  him.  We 
can  not  consider  the  affidavits.  For  the  purpose  of  deter- 
mining what  language  the  judge  used  during  the  trial 
we  must  look  solely  to  the  recitals  of  the  bill  of  exceptions. 

Vol.  CVl  20 
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In  Peyton  v.  Villaj?e  of  Morgan  Park,  172  111.  107,  the 
court  says  : 

"  The  last  ground  of  complaint  relates  to  the  action  of 
the  judge  in  an  endeavor  to  ascertain  whether  the  jury  had 
agreed  or  was  likely  to  agree.  This  action  was  attempted 
to  be  shown  by  affidavits  filed  on  the  motion  for  a  new 
trial.  Such  matters  can  not  be  shown  in  that  way,  but 
can  only  be  made  a  part  of  the  record  by  a  proper  recital 
in  the  bill  of  exceptions.  What  is  done  by  the  judge  or 
what  occurs  in  his  presence  is  within  his  knowledge  and 
must  be  recited  over  his  certificate,  and  can  not  be  made  a 
part  of  the  record  by  ex  parte  affidavits.  (Mayes  v.  People, 
106  111.  306;  Scott  v.  People,  141  Id.  195.)  It  would  be  just 
as  proper  to  show  the  rulings  and  holdings  of  the  court  in 
the  course  of  a  trial,  and  what  instructions  were  given  or 
refused,  by  affidavits,  as  to  show  in  that  way  what  was 
attempted  here.  It  is  said  in  Mayes  v.  People,  supra^  that 
such  an  affidavit  can  not  be  made  to  override  the  bill  of 
exceptions,  and  that  a  judge  may  disregard  it  because  he 
knows  it  to  be  false.  In  this  case  the  bill  of  exceptions 
recites  that  the  court  ordered  the 'affidavits  stricken  from 
the  files  because  all  the  material  averments  therein  con- 
tained were  false,  to  the  peitsonal  knowIedM  of  the  judge. 
According  to  the  bill  of  exceptions,  which  was  the  only 
record,  there  was  no  improper  action  on  the  part  of  the 
judg^." 

To  the  same  effect  are  Dreyer  v.  The  People,  188  111.  62, 
and  City  of  Elgin  v.  Nofs,  103  111.  App.  11.  Moreover 
there  was  no  exception  preserved  to  the  alleged  improper 
remarks  of  the  judge. 

There  is  no  reversible  error  in  the  record.  The  verdict 
was  warranted  by  the  evidence.  The  judgment  of  the 
Circuit  Court  will  be  affirmed. 


106     8ue 

jggl!~J  Chicago  Telephone  Company  v.  Charles  Hiller,  by  his 

|eii3   m  Next  Friend. 

Economy  Light  and  Power  Co.  v.  Same. 

1.  Nrgliornce—  Where  the  Negligence  of  Tiix^  in  Combination  Causes 
ihe  Injury,  Either  is  Liable.— When  the  neglip;encpof  two  is,  in  combina- 
tion, the  proximate  cause  of  an  injury,  either  or  both  may  be  held  respon- 
sible for  the  consequences  resulting  from  their  combined  negligence. 
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2.  TKxcncE— Where  Two  Defendants  Are  Suedfor  a  Tart— Where 
two  defendants  are  sued  for  a  tort  it  is  not  necessary  that  both  must 
be  found  ^ilty  or  neither,  but  one  may  be  convicted  and  the  other 
acquitted. 

Trespass  vn  the  Case,  for  personal  injuries.  Two  cases.  Appeal 
from  the  Circuit  Court  of  Will  County;  the  Hon.  Robert  W.  Hilschbr, 
Judge  presiding.  Heard  in  this  court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  January  27, 1908. 

Holt,  Wheelkb  &  Sidlet  and  J.  L.  O'Donnell,  attor- 
neys for  appellant  Chicago  Telephone  Company. 

Gabnbey  &  Ekox,  attorneys  for  appellant  Economy 
Light  and  Power  Company. 

J.  W.  D' Abcy,  attorney  for  appellee. 

Me.  Justice  Hiqbee  delivered  the  opinion  of  the  court. 

Appellee,  a  minor,  by  his  next  friend,  brought  suit 
against  the  Economy  Light  &  Power  Company  and  the 
Chicago  Telephone  Company,  jointly,  for  injuries  alleged 
to  have  been  received  by  him  on  October  23,  1900,  through 
the  negligence  of  both. 

Upon  the  trial  there  was  a  verdict  and  a  judgment  in 
favor  of  appellee  for  $2,000,  from  which  each  of  the  defend- 
ants prosecuted  a  separate  appeal.  The  cases  were  after- 
ward consolidated  by  stipulation  in  this  court. 

The  proofs  show  that  Hickory  street  in  the  city  of 
Joliet  runs  north  and  south;  that  a  block  east  of  Hickory 
street  and  parallel  to  it,  is  a  street  known  as  Broadway, 
and  crossing  the  two  streets  at  right  angles  is  Division 
street;  that  at  the  time  in  question  the  Economy  Light  & 
Power  Company,  a  corporation  engaged  in  the  business  of 
furnishing  electric  light  and  power  to  its  patrons,  ran  its 
electric  light  wires  north  and  south  along  Hickory  street; 
that  at  the  corner  of  Hickory  and  Division  streets,  these 
wires  passed  over  tl\e  wires  of  the  Chicago  Telephone  Com- 
pany, a  corporation  engaged  in  furnishing  telephone  serv- 
ice in  said  city,  which  had  wires  running  east  and  west  along 
Division  street;  that  the  telephone  company  also  had  wires 
running  south  from  Division  street  on  the  'east  side  of 
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Broadway  to  a  pole  about  200  feet  south  from  the  corner, 
standing  in  front  of  St.  Joseph's  Hospital;  that  the  tele- 
phone wires  were  not  insulated  and  between  the  corner  and 
said  pole  passed  between  the  branches  of  several  shade 
trees;  that  from  the  corner  of  Hickory  and  Division  street, 
a  branch  lead  of  the  electric  light  wires  ran  east  to  the 
corner  of  Division  and  Broadway  and  then  diagonally  across 
the  street  to  a  transformer  attached  to  the  pole  above  men- 
tioned, from  which  wires  were  extended  for  lighting  pur- 
poses into  the  hospital;  that  between  Division  street  and 
the  pole  in  front  of  the  hospital,  the  insulation  upon  the 
electric  light  wires  was  poor  and  in  places  was  entirely  off; 
that  a  short  distance  north  of  the  corner  of  Hickory  and 
Division  streets  a  pole  bearing  the  electric  light  wires,  was 
leaning  over  at  an  angle  of  about  forty-five  degrees,  which 
caused  the  wires  to  sag,  so  that  at  said  street  corner  the 
lower  electric  light  wire  was  only^  two  or  three  inches  above 
the  wires  of  the  telephone  company,  and  that  at  the  place 
of  crossing  the  insulation  on  the  electric  light  wires  was 
ragged  and  worn;  that  on  the  night  of  October  22d,  there 
was  a  heavy  rain  storm,  and  in  the  morning  it  was  discovered 
that  the  electric  light  wires  had  sagged  down  at  said  street 
crossing,  until  the  lower  one  came  in  contact  with  the  tele- 
phone wires;  that  during  the  night  the  telephone  wire  was 
burned  oflf  a  short  distance  north  of  the  pole  in  front  of  the 
hospital,  and  fell  across  the  electric  light  wires  to  the 
ground;  that  between  s  and  9  o'clock  on  the  morning  after 
the  storm,  appellee,  then  a  boy  twelve  }'^ears  old,  and  his 
brother,  with  other  children,  were  going  along  the  street 
and  noticed  the  broken  telephone  wire;  that  one  boy  picked 
it  up  and  afterward  another,  the  latter  receiving  a  slight 
shock;  that  a  brother  of  appellee  took  hold  of  the  wire  and 
received  a  severe  shock  which  knocked  him  down,  and 
appellee,  in  attempting  to  rescue  him,  came  in  contact  with 
the  wire,  was  also  knocked  down,  received  severe  injuries 
and  became  unconscious;  that  after  appellee  was  detached 
from  the  wire  which  injured  him,  he  was  attended  by  two 
phj^sicians  wjio  happened  to  be  near  at  the  time,  and  then 
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removed  to  a  hospital,  where  he  remained  for  two  weeks, 
and  subsequently  received  further  medical  treatment;  that 
he  has  not  been  well  since  the  injyry  and  that  his  hand, 
which  was  badly  burned,  is  crippled  and  his  nervous  system 
affected. 

The  theory  of  appellee  and  of  the  telephone  company 
was  that  the  principal  cause  of  the  burning  of  the  tele- 
phone wire  near  the  hospital  was  the  contact  between  the 
telephone  and  electric  light  wires  at  the  corner  of  Hickory 
•and  Division  streets  and  this  theory  is  not  seriously  ques- 
tioned by  the  Economy  Light  and  Power  Company. 

It  is  argued  by  appellants  that  while  the  declaration 
charges  joint  negligence,  the  proofs  show  that  each  com- 
pany was  independent  of  the  other;  that  neither  had  any 
control  of  the  manner  in  which  the  other  performed  its 
duties;  that  the  most  the  evidence  tends  to  show  for  appel- 
lee is  that  each  appellant  was  guilty  of  a  separate  act  of 
negligence  for  which  it  alone  was  responsible  and  notr  both 
defendants  jointly,  and  that  therefore  a  joint  action  can 
not  be  maintained  against  the  two  appellants. 

We  are  of  opinion,  however,  that  the  evidence  as  above 
set  forth  tended  to  show  that  both  the  appellants  were  guilty 
of  negligence,  and  that  the  injury  to  the  appellee  was  the 
result  of  a  union  or  united  operation  of  the  negliffent  acts 
of  both  appellants;  that  while  the  neglierence  of  either  of 
the  appellants  alone  would  not  have  caused  the  injury  to 
appellee,  yet  when  combined,  they  produced  a  condition  of 
affairs  which  brought  about  the  injury  in  question,  and 
therefore  they  should  both  be  held  liable.  This  position  is 
fully  sustained  by  the  case  of  C.  &  E.  I.  R.  R.  Co.  v.  Mochell, 
193  111.  208.  In  that  suit  a  joint  action  for  damages  was 
brought  against  a  steam  railroad  and  a  street  railway. 
The  former  was  charged  with  negligence  in  running  at  a 
prohibited  rate  of  speed  in  the  city.  The  negligence 
charged  against  the  latter  was  that  in  approaching  the 
right  of  way  of  the  former  and  finding  the  gates  down,  it 
did  not  stop,  but  instead  crashed  through  the  gates,  causing 
a  collision  with  the  steam  railroad  train,  whereby  a  pas- 
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senger  on  the  street  railwaj^  car  was  injured.  There  was  a 
joint  judgment  against  both  the  companies,  and  upon 
appeal  by  the  steam  railroad  company,  the  Supreme  Court 
affirmed  the  judgment,  holding  that  "the  evidence  was 
sufficient  to  justify  the  jury  in  finding  that  the  injury  was 
the  result  of  the  joint  negligence  of  the  servants  of  the 
street  railway  company  and  of  appellant."  In  the  case  of 
0.  &  A.  R.  R.  Co.  V.  Harrington,  192  111.  9,  it  is  said :  '*It  is 
well  settled  that  when  the  negligence  of  two  is,  in  comr 
bination,  the  proximate  cause  of  an  injury,  either  or  both 
maj  be  held  responsible  for  the  consequences  resulting 
from  their  combined  negligence."  To  the  same  effect  are 
the  cases  of  L.  E.  &  W.  R.  R,  Co.  v.  Middlecoff,  150  111.  27, 
and  C.  &A.  R.  R.  Co.  v.  Murphy,  99  111.  App.  126.  In  the 
case  of  Kansas  City  v.  File,  60  Kan.  157,  the  Supreme  Court 
of  Kansas  sustained  a  judgment  against  a  city  and  an  elec- 
tric light  company,  jointly,  in  favor  of  a  child  injured  by  an 
electric  wire. 

Two  instructions  only  were  given  for  appellee,  both  of 
which  appellants  claim  to  have  been  erroneous.  The  first 
instruction  properly  told  the  jury  that  certain  questions 
were  questions  of  fact,  which  were  to  be  determined  by 
them  under  the  law  and  the  evidence  in  the  case.  The 
second  instruction  given  for  appellee  was  as  follows : 

*'  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
has  proved  the  allegations  contained  in  one  or  more  counts 
of  his  declaration  by  a  preponderance  of  the  evidence,  and 
if  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
injured  as  alleged,  and  if  you  believe  from  the  evidence  that 
the  plaintiff  at  the  time  of  such  injury  was  in  the  exercise 
of  reasonable  care  for  his  safety,  and  if  you  further  believe 
from  the  evidence  that  such  injury,  if  proved,  was  caused 
by  or  through  the  negligence  of  the  defendants,  or  either 
of  them,  as  alleged  in  either  count  of  the  declaration,  then 
the  plaintiff  is  entitled  to  recover  such  damages  as  you 
believe  from  the  evidence  will  compensate  him  for  the 
injury  sustained." 

The  instruction  was  literally  correct  in  stating  that' if  the 
injury  was  caused  by  the  negligence  of  the  defendants,  or 
either  of  them,  as  alleged  in  either  count  of  the  declaration, 
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plaintiff  wasentitled  to  recover;  for  where  two  defendants 
are  sued  for  a  tort  it  is  not  necessar;  that  both  must  be 
found  guilty  or  neither,  but  one  may  be  convicted  and 'the 
other  acquitted.  C.  &  W.  L  R.  R.  Co.  v.  Doan,  93  111.  App. 
247.  The  instruction  was  incomplete  in  not  stating  that 
such  recovery  should  be  only  against  the  defendant  or 
defendants  proven  guilty  of  the  negligence,  and  it  could 
only  be  erroneous  in  case  the  jury  were  liable  to  be  misled 
into  understanding  the  court  to  mean  that  if  one  defendant 
was  found  guilty  of  negligence,  they  should  return  a  verdict 
against  both.  But  the  possibility  of  the  jury  being  misled 
was  removed  by  further  instructions  given  by  the  court. 
On  behalf  of  the  telephone  company,  two  instructions  were 
given  the  jury,  which  told  them  that  unless  the  Chicago 
Telephone  Company  was  guilty  of  negligence  as  charged, 
they  should  find  it  not  guilty,  and  in  the  forms  of  verdict 
given  to  the  jury  one  form  was  given  to  be  used  in  case  the 
jury  found  against  both  the  defendants,  and  the  other  in 
case  they  found  in  favor  of  one  defendant  and  against  the 
other,  and  in  the  latter  they  were  required  to  name  the 
defendant  they  found  guilty  and  a4so  the  one  they  found 
not  guilty.  When  all  the  instructions  were  considered 
together,  the  jury  could  not  have  reasonably  understood 
that  appellee's  instruction  No.  2  above  referred  to  meant 
that  if  one  defendant  was  guilty  of  negligence,  they  should 
return  a  verdict  of  guilty  against  both. 

Upon  a  consideration  of  the  evidence  as  to  the  damages 
sustained  by  appellee,  we  can  not  say  that  the  amount 
allowed  by  the  jury  supports  the  claim  that  the  same  was 
excessive.  Certain  it  is  that  it  was  not  so  excessive  as  to 
warrant  a  reversal  of  the  judgment  on  that  account.  The 
judgment  of  the  court  below  will  be  affirmed  against  both 
of  the  appellants. 
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11  Oft      m^i 
112   ne?!  Tri-City  Railway  Co.  v.  John  Wearer. 

1.  Instructions— Due  Care  of  Plaintiff  and  Negligence  of  Defendant. 
— An  instruction  to  the  jury  that  if  they  believe  from  the  evidence  that 
at  tlie  time  of  the  alleged  injury  the  driver  of  plaintifTR  team  was  in 
the  exercise  of  ordinary  care  for  his  own  safety  and  that  of  his  master's 
property,  and  that  the  niotorman  in  charge  of  defendant's  car  was 
then  and  there  guilty  of  negligence!  and  that  by  reason  of  such  negli- 
gence plain tifTs  property  was  injured  and  plaintiff  thereby  damaged, 
they  should  find  the  issues  for  the  plaintiff,  is  proper,  as  under  it,  the 
juiy  was  only  permitted  to  find  the  defendant  guilty  of  such  negligence 
as  was  established  by  the  evidence. 

2.  Practice — Waiver  of  Objections  Not  Contained  in  a  Motion  for  a 
New  TWo/.'— Where  a  ruling  of  the  trial  court  is  not  objected  to  in  the 
motioa  for  a  new  trial,  it  is  waived. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  AfiSrmed. 
Opinion  filed  January  27, 1903. 

Jackson,  Hurst  &  Stafford,  attorneys  for  appellant. 

W.  C.  Allen  and  Peter  H.  Inoleson,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

On  the  evening  of  February  6,  1900,  one  of  appellant's 
street  cars  struck  a  team  and  wagon  belonging  to  appellee, 
in  charge  of  a  man  in  his  employ,  upon  the  car  tracks  in 
the  city  of  Moline.  As  a  result  of  the  collision  the  wagon 
and  harness  were  broken  and  one  horse  so  badly  injured 
that  it  shortly  afterward  had  to  be  killed.  Weaver  brought 
suit  before  a  justice  of  the  peace  to  recover  damages  for 
the  injuries  sustained  by  him  and  the  case  was  afterward 
appealed  to  the  Circuit  Court,  where  there  was  a  verdict 
and  judgment  in  his  favor  for  $50,  from  which  the  street 
railway  company  appeals. 

Appellee  claimed  that  the  street  car  which  struck  his 
wagon  was  running  at  a  rate  of  speed  forbidden  by  the 
ordinance  of  the  city  and  faster  than  was  consistent  with 
public  safety  at  the  crossing  of  a  crowded  thoroughfare, 
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that  the  gong  was  not  rung  to  give  a  signal  of  the  approach- 
ing car  and  that  appellant  was  negligent  in  having  piled 
snow  on  the  north  side  of  the  track,  from  which  side  the 
driver  of  the  team  approached,  so  that  the  driver  could  not 
pass  along  on  that  side,  but  was  required  to  drive  across 
the  oar  tracks  to  the  south  side  of  the  street. 

Appellant  claimed  that  the  driver  of  the  w^agon  was 
intoxicated  and  negligent  at  the  time  of  the  collision. 
These  were  all  questions  of  fact-  to  be  settled  by  the  jury 
and,  as  there  is  an  abundance  of  evidence  in  the  record  to 
support  the  verdict,  we   are  not  authorized  to  disturb  it. 

The  court  gave  but  one  instruction  for  appellee.  This 
instruction  told  the  jury  if  they  believed  from  the  evidence 
that  at  the  time  of  the  alleged  injury  the  driver  of  plaint- 
iff's team  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  and  that  of  his  master's  property,  and  that  the 
motorman  in  charge  of  the  defendant's  car  was  then  and 
there  guilty  of  negligence,  and  that  by  reason  of  suclv 
negligence  plaintiff's  property  was  injured  and  plaintiff 
thereby  damaged,  they  should  find  the  issues  for  the 
plaintiff. 

It  is  urged  by  appellant  that  this  instruction  was  erro- 
neous for  the  reason  that  it  permitted  the  jury  to  find  the 
defendant  guilty  of  negligence,  whether  it  was  proved  or 
not.  The  suit  having  been  begun  before  a  justice,  there 
were'  no  written  pleadings,  and  the  plaintiff  was  entitled  to 
recover  for  any  negligence  which  the  proof  established. 

We  are  of  opinion  that  under  this  instruction  the  jury 
was  only  permitted  to  find  the  defendant  guilty  of  such 
negligence  as  was  established  by  the  evidence  and  that 
no  other  reasonable  construction  can  be  given  it.  The 
instruction  is  therefore  not  subject  to  the  objection  made 
by  appellant. 

It  is  assigned  for  error  that  the  court  refused  to  give  two 
of  appellant's  instructions  as  asked,  but  modified  them  and 
then  gave  them  to  the  jury  as  modified.  The  defendant, 
however,  filed  a  written  motion  for  a  new  trial  and  the  fact 
pf  the  refusal  and  modification  of  defendant's  instruction^ 
was  not  embodied  in  such  motion.     That  groupd  for  rever- 
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sal  was  therefore  waived.     Matthews  v.  Granger,  196  III. 
164;  Consolidated  Coal  Co.  v.  Schaefer,  135  111.  210;   O.  O. 
&  F.  R.  V.  R.  R.  Co.  V.  McMath,  91  111.  104;  I.  C.  R.  R. 
Co.  V.  Sanders,  66  111.  App.  439. 
The  judgment  of  the  court  below  will  be  affirmed. 


Hattie  M.  Russell  t.  Alfred  Bosworth  et  al. 

1.  Promissory  Notes— iVeed  Not  Contain  the  Words  **  or  Order,^— 
The  statute  provides  that  any  promissory  note,  bond,  bill,  or  other 
instrument  in  writing,  made  payable  to  any  person  named  as  payee 
therein,  shall  be  assignable,  by  indorsement  thereon,  under  the  hand  of 
such  person,  and  of  his  assignees,  in  the  same  n^anner  as  bills  of 
exchange  are,  so  as  absolutely  to  transfer  and  vest  the  property  thereof 
in  each'  and  every  assignee  successively.  It  in  unnecessary  that  it 
should  contain  the  words  *'or  order"  in  connection  with  the  name  of 
the  payee. 

2.  UoKTGxOEa"  A  Mere  Change  in4he  Form  of  the  Evidence  of  a 
Debt,  Will  Not  Affect  the  Lien.— A  mere  change  in  the  form  of  the  evi- 
dence of  a  debt,  not  intended  to  operate  as  a  payment  but  as  an  exten- 
sion of  a  loan,  will  not  affect  a  mortgage  lien. 

,3.  Sa^k— Release  of  Mortgage  and  Giving  New  Note  and  Trust  Deed 
Does  Not  Deprive  Mortgagee  of  Security  of  Old  Mortgage, — A  release  of 
a  mortgage  and  the  giving  of  a  new  note  and  trust  deed  to  secure  the 
same  debt  does  not  deprive  the  holder  of  the  new  security  of  the  right  to 
foreclose  the  released  mortgage  if  there  is  a  defect  in  the  new  security. 

4.  Acknowledgments— yafcen  by  Notary  Public  Named  as  Trustee 
in  the  Instrument,  Void.— An  acknowledgment  taken  by  a  notary  public 
who  is  named  as  a  trustee  in  the  instrument  is  void. 

5.  Equity— Ma^/  Keep  an  Incumbrance  Alive  to  Execute  the  Actual 
Intentions  of  the  Parties.— Eqixiiy  will  keep  an  incumbrance  alive,  or 
consider  it  extinguished,  as  will  best  serve  the  ends  of  justice  and 
execute  the  actual  just  intention  of  the  parties. 

Bill  to  Foreclose  a  Mortgage.— Appeal  from  the  Circuit  Court  of 
Kane  County;  the  Hon.  Charlps  A.  Bishop,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed 
January  27,  1903. 

A.  G.  Waitb,  attorney  for  appellant. 

Frank  E.  Shopbn  and  Fisher  &  Mann,  attorney's  for 
appellees. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  a  bill  to  foreclose  a  real  estate  mortgage.  There 
was  a  decree  for  complainant  and  the  defendant  appealed. 
Hattie  M.  Russell  and  Charles  N.  Russell,  her  husband, 
to  secure  an  indebtedness  of  $2,000  to  Flora  E.  Booth, 
appellee,  executed  a  mortgage  on  the  real  estate  described  in 
the  bill.  Some  time  after  the  maturity  of  the  mortgage 
indebtedness  the  Russells,  for  the  purpose  of  extending  the 
loan,  executed  two  notes  payable  to  Flora  E.  Booth,  one 
for  $2,000  and  one  f br  $60,  the  amount  then  remaining  due 
upon  the  mortgage  indebtedness,  and  to  secure  the  same 
executed  a  trust  deed  of  even  date  upon  the  same  premises 
to  F.  E.  Shopen  as  trustee  and  Alfred  Bosworth  as  suc- 
cessor in  trust.  At  the  time  of  the  execution  and  delivery 
of  the  trust  de^d  Flora  E.  Booth  delivered  to  the  Russells  a 
release  of  the  mortgage  in  the  usual  form.  Shopen,  who 
was  named  as  trustee,  acted  as  a  notary  public  in  taking  the 
acknowledgment  of  the  trust  deed.  It  is  conceded  that  he 
was  incapacitated  to  take  the  acknowledgment,  and  that 
the  homestead  rights  of  the  Russells,  for  that  reason,  were 
not  waived  by  the  trust  deed.  Both  the  mortgage  and  the 
trust  deed  provided  that  if  there  was  default  of  payment  of 
any  of  the  installments  of  interest  the  whole  indebtedness 
might  be  declared  due  and  foreclosure  proceedings  imme- 
diately instituted.  There  was  such  default  in  the  payment 
of  interest  on  the  indebtedness  evidenced  by  the  notes 
secured  by  the  trust  deed.  Thereupon  a  bill  was  filed  in  the 
Circuit  Court  of  Kane^County  for  the  purpose  of  foreclos- 
ing the  trust  deed.  .The  defendants  demurred  to  the  bill 
on  the  ground  that  the  trust  deed  was  void  because  the 
acknowledgment  was  taken^  by  Shopen,  who  was  named 
as  trustee.  Thereupon  the  complainant,  by  leave  of  court, 
filed  an  amended  bill,  in  appropriate  form,  which  alleged 
the  existence  of  the  original  indebtedness,  the  execution  of 
the  original  notes  and  mortgage  to  secure  the  same,  the 
agreement  to  extend  the  indebtedness  by  the  execution  of 
the  new  notes  and  trust  deed,  and  prayed  that  the  com- 
plainant might  be  subrogated  to  her  rights  under  the  mort- 
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ga<je.  Issues  were  joined  upon  the  amended  bill.  The 
case  was  referred  to  the  master,  who  took  the  proofs,  and  a 
decree  entered  in  favor  of  the  complainant  subrogating  her 
to  the  rights  under  the  mortgage.  This  appeal  is  prose- 
cuted from  the  rendition  of  that  decree. 

The  principal  question  raised  in  argument  is  whether  the 
court  erred  in  entering  a  decree  based  upon  the  rights  of 
the  complainant  under  the  mortgage.  It  is  contended  by 
appellant  that  the  mortgage  indebtedness  w^as  paid;  that 
the  release  was  predicated  upon  a  valuable  consideration, 
the  alleged  consideration  being  the  exchange  of  negotiable 
notes  for  those  which  were  not  negotiable;  that  the  change 
in  the  form  of  the  security  from  a  mortgage  to  a  trust 
deed  w^as  at  the  instance  of  appellant  for  the  purpose  of 
enabling  her  to  hold  security  for  a  loan  which  would  not 
be  traceable  upon  the  records  by  the  authorities  levying 
assessments  for  the  purpose  of  taxation;  that  both  parties 
intended,  considered  and  treated  the  mortgage  indebted- 
ness as  paid;  that  the  release  which  recited  the  paj'^ment  pf 
the  mortgage  was  conclusive  evidence  of  that  fact;  and 
that  neither  party  to  the  transaction  contemplated  or 
intended  that  the  homestead  rights  should  be  waived  in  the 
trust  deed. 

From  a  consideration  of  the  facts  disclosed  by  the  record 
and  the  law  applicable  thereto  we  can  not  give  our  assent 
to  any  of  the  contentions  of  appellant.  The  proposition 
that  the  note  secured  by  the  mortgage  was  not  negotiable, 
that  the  new  notes  secured  by  the  trust  deed  were,  and 
that  fact  constituted  a  valuable  consideration  for  the 
release,  is  a  misapprehension  both  of  the  facts  disclosed  by 
the  record  and  the  law  applicable  thereto.  The  bill  alleges 
that  the  instrument  secured  by  the  mortgage  was  a  prom- 
issory note.  The  demurrer  of  appellant  admits  that  fact. 
The  answer  of  defendant  subsequently  filed  to  the  amended 
bill  also  admits  the  same  fact.  In  Illinois  a  promissory 
note  is  a  negotiable  instrument.  It  is  unnecessary  that  it 
should  contain  the  words ''or  order"  in  connection  with 
the  name  of  the  payee.  The  statute  in  force  at  the  date 
of  the  original  note  provides  that  all  promissory   notes, 
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bonds,  due  bills,  and  other  instruments  in  writing  made  or 
to  be  made,  by  any  person,  body  politic  or  corporate, 
whereby  such  person  promises  or  agrees  to  pay  any  sum  of 
money  or  articles  of  personal  property,  or  any  sum  of 
money  in  personal  property,  or  acknowledges  any  sum  of 
mone}''  or  article  of  personal  property  to  be  due  to  any 
other  person,  shall  be  taken  to  be  due  and  payable,  and  the 
sum  of  money  or  article  of  personal  property  therein  men- 
tioned shall,  bjr  virtue  thereof,,  be  due  and  payable  as 
therein  expressed.  And  that  any  such  note,  bond,  bill,  or 
other  instrument  in  writing,  made  payable  to  any  person 
named  as  payee  therein,  shall  be  assignable,  by  indorse- 
ment thereon,  under  the  hand  of  such  person,  and  of  His 
assignees,  in  the  same  manner  as  bills  of  exchange  are,  so 
as  absolutely  to  transfer  and  vest  the  property  thereof  in 
each  and  every  assignee  successively.  Moreover,  the  note 
is  described  in  the  certified  copy  of  the  mortgage  o^ered 
in  evidence  as  one  "  payable  to  the  order  of  Tlora  E. 
Booth." 

*  The  note  secured  by  the  mortgage  bore  interest  at  the 
rate  of  eight  per  cent,  while  the  notes  described  in  the 
trust  deed  were  at  the  rate  of  seven  per  cent.  The  conten- 
tion that  the  change  of  form  in  the  security  was  for  the 
purpose  of  enabling  the  complainant  to  elude  the  payment 
of  taxes  is  unwarranted  by  the  evidence.  The  contention 
that  both  parties  treated  the  mortgage  indebtedness  as 
paid,  that  the  release  was  conclusive  evidence  of  payment, 
and  that  neither  party  to  the  transaction  contemplated  or 
intended  that  the  homestead  rights  should  be  waived  by 
the  trust  deed,  are  clearly  untenable.  An  examination  of 
the  whole  record  demonstrates  that  there  was  no  payment 
in  fact,  of  the  mortgage  indebtedness;  that  the  execution 
of  the  new  notes  and  the  trust  deed  were  but  part  of  an 
understanding  between  and  a  mode  adopted  by  the  parties 
to  extend  the  payment  of  the  mortgage  indebtedness  upon 
the  same  security.  Both  parties  in  their  briefs  filed  in  this 
court  contend  that  the  test  is,  did  the  parties  intend  to 
extend  the  loan  upon  the  same  security,  which  of  necessity 
would  include  a  waiver  of  the  homestead  rights.     No- 
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where  in  the  evidence  oflfered  by  either  part}''  is  there  a 
sui^gestion  that  such  rights  were  to  be  eliminated  from 
the  trust  deed  when  executed.  That  the  loan  was  to  be 
extended  at  a  reduced  rate  of  interest  for  the  benefit  of 
appellant  and  upon  the  same  security  is  clearly  proven  by 
the  evidence.  While  the  acknowledgment  of  the  trust 
deed  is  void  and  fails  to  release  the  homestead  rights,  yet 
the  attempted  execution  thereof  by  appellant  and  her 
husband  conclusively  evidences  their  intention  and  under- 
standing that  such  rights  were  to  have  been  waived.  If, 
as  contended  now  by  counsel,  it  was  the  understanding  and 
intention  of  both  parties  to  the  transaction  that  the  home- 
stead rights  were  not  to  be  waived,  why  were  the  appellant 
and  her  husband  going  through  the  usual  form  of  making 
an  acknowledgment  calculated  to  waive  the  same  and 
which  would  have  resulted  in  such  waiver  but  for  the 
technical  reason  that  the  notary  taking  the  acknowledg- 
ment was  incapacitated  to  act  by  reason  of  being  named 
as  trustee  in  the  instrument?  As.  bearing  upon  the  ques- 
tion of  the  intention  of  the  parties  is  the  additional  fact 
that  the  body  of  the  trust  deed  contains  the  recital  that 
the  homestead  rights  are  expressly  waived.  Moreover  the 
evidence  shows  that  at  the  time  of  the  release  of  the 
mortgage  and  the  execution  of  the  trust  deed  the  com- 
plainant and  her  husband  were  financially  embarrassed 
if  not  hopelessly  insolvent,  and  that  the  security  offered 
little  if  any  margin  above  the  mortgage  indebtedness. 
Both  the  appellant  and  her  husband  executed  the  notes. 
There  is  upon  file  in  this  case  a  plea  setting  up  the  dis- 
charge in  bankruptcy  of  the  husband  of  the  complainant. 
It  is  unreasonable  to  suppose  that  under  such  circumstances 
the  complainant  would  voluntarily  have  diminished  her 
security  to  the  extent  of  the  value  of  the  homestead  rights 
in  the  premises,  in  extending  the  loan.  A  mere  change  in 
the  form  of  the  evidence  of  a  debt,  not  intended  to  operate 
as  a  payment  but  as  an  extension  of  a  loan,  will  not  aS'ect 
a  mortgage  lien.  Salem  National  Bank  v.  White,  159  111. 
136;  Roberts   v.   Doan,  180  111.  187.     Under  the  circum- 
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Stances  of  this  case  the  execution  and  delivery  of  the  release 
of  the  mortgage  and  the  surrender  of  the  note  secured 
thereby  were  but  a  formality,  and  in  no  wise  affected  the 
lien  originally  created  by  the  mortgage.  Campbell  v. 
Trotter,  100  III.  285.  The  doctrine  of  subrogation  was  cor- 
rectly applied  by  the  chancellor.  Equity  will  keep  an 
incumbrance  alive,  or  consider  it  extinguished,  as  will  best 
serve  the  ends  of  justice  and  execute  the  actual  just  inten- 
tion of  the  parties.  Henschel  v.  Mamero,  120  111.  665.  The 
decree  was  fully  sustained  by  the  evidence  aijd  administers 
justice.    It  is  aflSrmed. 


Milwaukee  Harvester  Co.  v.  L.  W.  Glidden  et  al. 

1.  Practicb— Tr/i^-e  One  of  Two  Innocent  Parties  Must  Suffer,— 
Where  one  of  two  innocent  parties  must  suffer  throup:h  the  act  of  a 
third,  the  loss  must  fall  on  iiim  who  puts  it  in  the  power  of  the  third 
person  to  commit  the  act  causing  the  loss. 

2.  Principal  and  Agent— PrinctjjaZ  Liable  for  Agenfs  Acts  WJien 
Acting  Within  the  Si^opeof  His  ^uf/iorif.y.— Plain tiflTs  agent  prepared  a 
duplicate  form  of  contract  between  his  principal  and  the  defendant  reg- 
ulating tlie  sale  of  the  plaintiffs  machinery  by  the  defendant.  It  was 
signed  by  defendant,  after  which  the  agent  detached  therefrom  a  slip 
of  paper  or  rider  which  provided  that  the  minimum  commission  of 
defendant  for  that  year  should  be  $500,  and  sent  both  copies  to  the  plaint- 
iff for  its  approval  and  signature.  They  were  executed  without  the  rider 
and  returned  to  the  agent,  who  replaced  the  rider  upon  defendant's  copy 
of  the  contract  and  delivered  it  to  defendant  in  that  condition,  which  was 
the  same  condition  in  which  defendant  had  signed  it.  The  twelfth  clause 
of  the  contract  provided  that  the  agent  might  make  any  subsequent 
agreement  after  the  execution  of  the  original  contract.  Held,  that  as 
the  agent  had  not  only  apparent,  but  actual  authority  to  make  the  con- 
tract, including  the  provisions  oontained  in  the  rider,  the  rider  was  a 
part  of  the  contract  and  binding  upon  plaintiff. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Henry  County;  the 
Hon.  Hiram  Bigblow,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.     Affirmed.    Opinion  filed  January  27,  1908. 

C.  M.  Turner,  attorney  for  appellant. 

N.  F.  Anderson,  attorney  for  appellees. 
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Mr.  Presiding  Jcstioe  Brown  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  appellant  against  appellees  to  recover 
upon  a  written  contract  between  the  parties  by  which  the 
latter  were  to  sell  farm  machinery  manufactured  by  the 
former.  Appellant  claims  that  appellees  were  to  sell  the 
machinery  upon  a  commission  fixed  by  the  contract.  Ap- 
pellees claim  the  contract  provided  for  a  minimum  commis- 
sion of  $500. 

The  case  was  tried  by  the  court  without  a  jury.  It  was 
stipulated  that  if  appellant's  contention  should  prevail  there 
should  be  a  judgment  in  its  favor  for  $444.55,  and  that  if 
appellees'  contention  prevailed  the  judgment  for  appellant 
should  be  $8.49.  The  court  sustained  the  contention  of  the 
appellees  and  rendered  judgment  against  them  for  $8.49. 
No  propositions  of  law  were  submitted  to  be  held  by  the 
trial  court. 

It  appears  from  the  evidence  that  Glidden  Brothers,  who 
are  the  appellees,  had  been  in  the  hardware  and  farming 
implement  business  at  Galva,  Illinois,  for  a  number  of  years. 
During  that  time  thoy  had  represented  the  .appellant  in  the 
sale  of  its  machinery  in  that  locality.  Annual  contracts  had 
been  executed  by  the  parties.  At  the  time  of  the  execution 
of  the  contract  in  question  George  M.  Hurff  was  the  gen- 
eral and  contracting  agent  of  appellant,  and  had  his  office 
at  Peoria,  Illinois.  Ilurflf  called  upon  appellees  for  the  pur- 
pose of  settling  the  business  for  the  year  1809,  and  for  the 
further  purpose  of  obtaining  a  contract  for  the  year  lOOO, 
which  is  the  contract  in  controversy.  The  result  of  the 
interview  was  that  a  duplicate  contract  was  signed  by  appel- 
lees, to  each  copy  of  which  was  attached  as  a  part  thereof 
a  slip  of  paper  or  rider,  which  provided  that  the  minimum 
commission  of  appellees  for  that  year  should  be  $5(.H>. 
IIurfF  took  both  copies  to  be  forwarded  to  the  main  office 
of  appellant  at  Milwaukee,  Wisconsin,  for  its  approval  and 
signature.  When  the  copies  reached  the  appellant  at  Mil- 
waukee the  rider  did  not  accompany  them.  They  were 
executed  without  it,  and  returned  to  Hurff  at  Peoria  to  be 
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delivered  to  appellees.  When  appellees'  copy  was  returned 
by  Hurff  from  Peoria,  executed  b\^  appellant  at  its  Milwau- 
kee office,  the  rider  was  attached  the  same  as  when  Hurflf 
received  it  from  appellees.  It  is  manifest  that  Hurff 
detached  the  rider  after  receiving  it  from  appellees  as  a 
part  of  the  contract  executed  by  them,  and  obtained  appel- 
lant's signature  to  the  contract  without  the  rider  attached, 
and  then  replaced  the  rider  upon  appellees' copy  of.  the  con- 
tract and  delivered  it  to  appellees  in  that  condition,  which 
was  the  same  condition  in  which  appellees  had  signed  it. 

If  the  rider  is  in  law  a  part  of  the  contract  the  judgment 
of  the  Circuit  Court  must  be  affirmed;  but  if  it  is  not,  the 
judgment  must  be  reversed.  The  evidence  shows  that 
Ilurff  was  the  agent  of  appellant  and  had,  not  only  appar- 
ent, but  actual  authority  to  make  the  contract,  including 
the  provisions  contained  in  the  rider.  The  twelfth  clause  of 
the  contract  in  question  provides  that  the  general  agent  at 
Peoria,  who  was  Hurff,  might  make  any  subsequent  agree- 
ment after  the  execution  of  the  original  contract.  We 
hold  that  the  rider  was  a  part  of  the  contract  and  binding 
upon  appellant.  But  aside  from  this,  if  we  were  to  consider 
the  acts  of  Hurff  as  in  excess  of  his  authority  and  were 
compelled  to  consider  the  case  as  one  in  which  one  or  two 
innocent  parties  must  sustain  a  loss  in  consequence  of  the 
unauthorized  act  of  Hurff  the  result  would  not  be  different. 
Taking  such  a  view  of  the  case,  the  judgment  must  be 
affirmed  upon  the  familiar  principle  that  where  one  of  two 
innocent  parties  must  suffer  through  the  act  of  a  third,  the 
loss  must  fall  on  him  who  puts  it  in  the  power  of  the  third 
party  to  commit  the  act  causing  the  loss. 

There  was  no  reversible  error  in  the  procedure  of  the 
trial.     The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Vol,  CYI  21 
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G.  H.  Myers  et  al.  y.  B.  J.  Dixon,  for  use  of,  etc. 

1.  Replevin— W/i«re  No  Writ  of  Retomo  is  Necessary.— Where  a 
snit  is  brought  to  recover  costs  for  a  breach  of  that  part  of  a  replevin 
bond  which  provides  that  the  plaintiff  shall  prosecute  his  suit  to  effect, 
a  recovery  may  be  had  although  no  writ  of  retomo  was  awarded. 

2.  Judgments — Not  Reversible  for  a  Technical  InfomicUity  Not 
Affecting  the  Merits  of  the  Case. — A  judgment  will  npt  be  reversed 
for  a  technical  informality  not  affecting  the  merits  of  the  case. 

Debt  on  a  RepleYin  Bond.— Appeal  from  the  Circuit  Court  of  Livings- 
toi  County;  the  Hon.  George  W.  Patton,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  Jan- 
uary 27,  1903. 

Z.  F.  Yost,  attorney  for  appellants. 

C.  C.  &  L.  F.  STRAtvN,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

Appellant  C.  H.  Myers,  on  June  4,  1901,  sued  out  a  writ 
of  replevin  against  Samuel  C.  Barber,  to  recover  possession 
of  a  calf  valued  at  $15.  On  the  following  day  he  and  the 
other  appellants  herein  executed  a  replevin  bond  to  R.  J. 
Dixon,  a  constable,  for  twice  the  value  of  the  property,  con- 
ditioned according  to  law.  Upon  the  trial  before  the  jus- 
tice of  the  peace,  the  jury  found  "  no  cause  of  action  "  and 
the  justice  gave  a  judgment  against  Myers  for  the  costs. 
He  appealed  to  the  Circuit  Court,  but  afterward  dismissed 
his  appeal,  and  judgment  was  there  entered  in  favor  of  Bar- 
ber and  against  Myers  for  the  costs  of  suit.  Soon  after- 
ward the  present  suit  was  brought  before  a  justice  of  the 
peace  on  the  replevin  bond  by  the  constable,  Dixon,  for  the 
use  of  Barber,  to  recover  the  costs  and  charges  expended  by 
Barber  in  the  replevin  suit.  In  the  Circuit  Court,  to  which 
the  case  was  taken  by  appeal,  an  instruction  was  given 
directing  the  jury  to  find  a  verdict  for  the  plaintiflF,  and  the 
jury  thereupon  found  the  issues  for  the  plaintiff  and  assessed 
his  damages  at  $18.  Judgment  was  entered  in  accordance 
with  the  verdict  and  the  defendant  appealed  to  this  court. 
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Appellants  contend  (1)  that  the  merits  of  the  case  were 
not  determined  in  the  original  action,  in  which  the  bond 
was  given,  and  that  they  therefore  had  a  right  to  go  into  the 
entire  controversy  involved  in  that  suit,  as  a  defense  to  the 
suit  on  the  bond;  (2)  that  there  was  a  valid  existing  agree- 
ment between  the  parties  waiving  all  right  of  action  on  the 
bond;  (3)  that  there  could  be  no  breach  of  the  conditions  of 
the  replevin  bond,  as  no  judgment  of  retorno  habendo  had 
been  awarded;  and  (4)  that  the  verdict  in  this  case  was 
informal  and  could  not  sustain  a  judgment.  The  judg- 
ment in  the  replevin  suit  before  the  justice  of  the  peace  was 
against  appellant  Myers  and  he  appealed.  If  he  had  dis- 
missed his  suit  in  the  Circuit  Court,  the  merits  of  the  case 
would  not  have  been  determined  and  they  could  have  been 
tried  in  the  suit  on  the  replevin  bond;  but  having  dismissed 
his  appeal,  the  judgment  before  the  justice  stands  as  a  final 
settlement  of  the  merits  and  the  court  correctly  refused  to 
permit  the  merits  to  be  litigated  in  this  suit  on  the  bond. 

An  attempt  was  made  to  show  a  settlement  of  the  replevin 
suit  and  another  suit  between  the  parties  by  the  terms  of 
which  there  was  to  be  no  action  brought  upon  the  replevin 
bond.  There  were  some  negotiations  to  the  effect  named 
and  a  written  stipulation  upon  the  subject  was  prepared  by 
the  attorney  for  Myers;  when,  however,  it  was  presented  to 
Barber,  he  refused  to  agree  to  the  arrangement  and  sign 
the  stipulation.  Appellant  Myprs  afterward  dismissed  his 
appeal  with  full  knowledge  of  this  refusal  on  the  part  of 
Barber,  There  were  therefore  no  conditions  connected 
with  the  dismissal  of  the  replevin  suit  which  could  affect 
the  right  of  appellee  to  maintain  this  suit  on  the  bond. 

The  fact  that  a  writ  of  retorno  Tiabeiido  was  not  awarded 
by  the  justice  in  the  replevin  suit,  is  not  a  good  defense  to 
appellee's  suit  on  the  bond.  Appellee  is  not  suing  here  for 
the  value  of  the  calf  but  only  for  the  expenses  incurred  by 
him. 

'^  The  condition  in  a  replevin  bond  that  the  plaintitf  will 
prosecute  his  suit  to  effect  and  without  delay,  is  a  substan- 
tive and  independent  condition  and  as  material  as  any  other. 
If  the  plaintiff  fails  to  do  this  he  is  liable  to  an  action,  not- 
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withstanding  he  may  have  kept  the  sheriff  harmless  and 
made  return  of  the  oroperty."  Humphrey  v.  Taggart,  38 
111.  229. 

In  the  case  of  Vinyard  v.  Barnes,  124  111.  346,  it  was 
held  that  the  conditions  in  a  replevin  bond  to  prosecute 
the  suit  to  effect,  and  to  make  return  of  the  property,  are 
distinct,  and  the  condition  is  broken  and  the  bond  forfeited 
by  a  failure  in  either.  In  this  case  appellant  Myers  did  not 
prosecute  his  suit  with  effect  and  his  failure  to  do  so  was  a 
breach  of  that  condition  of  the  bond  which  entitled  appel- 
lee to  maintain  this  suit.  This  court,  in  the  case  of  Reno  v. 
Woodj'att,  81  111.  App.  553,  said,"  a  judgment  in  a  replevin 
suit,  which  does  not  award  a  return,  does  not  impose  any 
liability  upon  the  sureties  on  the  replevin  bond."  In  that 
case,  however,  noproperty  being  found,  the  action  of  replevin 
was  changed  to  one  in  trover,  and  it  was  held  that  it  was 
not  the  intent  of  the  statute  that  the  replevin  bond  should 
secure  costs  and  attorney's  fees  in  an  action  of  trover,  fol- 
lowing a  failure  to  obtain  any  of  the  property  on  the  writ 
of  replevin.  This  was  the  main  feature  of  the  decision,  and 
the  theory  upon  v/iiich  the  case  was  decided,  and  what  was 
said  in  regard  to  the  liability  of  sureties  on  a  replevin  bond, 
where  no  return  was  awarded,  was  only  meant  to  apply  to 
the  case  then  before  the  court,  or  cases  involving  similar 
facts. 

We  are  of  opinion  that  where  the  suit  on  the  bond  is  for 
damages  for  failure  to  return  the  property,  there  can  be  no 
recovery  unless  a  writ  of  rctnrno  is  shown  to  have  been 
awarded  by  the  judgment;  but  where  no  such  damages  are 
claimed  and  the  suit  is  brought  to  recover  costs  for  a  breach 
of  that  part  of  the  bond  which  provides  that  the  plaintiff 
shall  prosecute  his  suit  to  effect,  a  recovery  may  be  had 
although  no  writ  of  retorno  was  awarded.  Fellheimer  v. 
Hainline,  65  111.  App.  384.  The  verdict  and  judgment  are 
both  informal.  The  penalty  of  the  bond  was  $30  and  a 
formal  verdict  would  have  found  the  debt  $30,  damages  $18, 
and  the  judgment  would  have  been  according  to  such  find- 
ing, the  debt  to  be  satisfied  on   payment  of  the  damages. 
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The  verdict  and  judgment,  however,  were  only  for  $18  dam- 
ages, no  mention  being  made  of  the  debt.  The  omission  to 
state  the  amount  of  the  debt  was  only  a  technical  infor- 
mality not  affecting  the  merits  of  the  case  and  affords  no 
reason  for  reversing  the  judgment.  Bowden  v.  Bowden, 
75  III.  Ill;  Italian-Swiss  Ag.  Colony  v.  Pease,  194:  III.  98. 
The  judgment  of  the  court  below  is  accordingly  affirmed. 


The  Ghieago^  Bock  Island  &  Pacific  By.  Go.  y.  Lawrence 

Urbaniac. 

1.  Rahjioads— Ot^  No  Duty  to  Trespassers  on  Right  of  Way  until 
They  Are  Seen.— A  railroad  oweB  no  duty  to  a  person  on  the  right  of 
way  outside  of  the  highway,  until  he  is  seen,  and  there  is  no  duty  to  be 
looking  for  persons  on  the  right  of  way  beyond  the  highway. 

2.  Pleadings — Recovery  Must  Be  Had  on  the  Ground  of  Negligence 
Alleged. — The  object  of  written  pleadings  by  plaintiff  is  to  apprise 
defendant  of  the  ground  of  action  on  which  plaintiff  relies,  in  order  to 
afford  defendant  an  opportunity  to  meet  that  specific  ground,  and  it  is 
not  admissible  that  one  ground  of  negligence  be  alleged,  and  recoveiy 
be  had  upon  another  and  different  ground. 

3.  Negligence—/!  Question  of  Fact  for  the  Jury. ^It  is  for  the  jury 
to  say  whether,  under  all  the  circumstances  then  existing,  plaintiff  was 
guilty  of  negligence  in  going  upon  the  tracks  within  the  highway  when 
the  gate  was  down. 

4.  Practice— Objection*  to  Rulings  of  the  Trial  Court  Not  Contained- 
in  Motion  for  a  New  TnaZ.— Objections  to  rulings  of  the  trial  court  not 
contained  in  the  motion^or  a  new  trial  are  waived. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County;  the  Hon.  Charles  Blanch  ard.  Judge 
presiding.  Heard  in  this  court  at  the  Octol^er  term,  1903.  Reversed 
and  remanded.    Opinion  filed  January  27,  1903. 

"W.  T.  Eankin  and  Fullerton  &  Eldredge,  attorneys 
for  appellant. 

Edward  J.  Kelly,  George  J.  Gleim,  Lester  H,  Strawn 
and  L.  O.  Browne,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
Lawrence  Urbaniack  was  run  over  by  a  switch  engine  of 
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the  Chicago,  Rock .  Island  &  Pacific  Railway  Company, 
running  backward  on  its  main  line  in  the  city  of  Peru, 
and  his  legs  were  so  crushed  that  amputation  was  neces- 
sary.  He  brought  this  suit  to  recover  damages  for  the 
injuries  so  received,  and  on  a  jury  trial  obtained  a  verdict 
for  $5,000.  Motions  by  both  plaintiff  and  defendant  for  a 
new  trial  were  overruled.  Plaintiff  had  judgment  on  the 
verdict  and  defendant  appeals. 

The  declaration  consisted  of  three  original  and  two  ad- 
ditional counts.  The  defense  pleaded  not  guilty,  and  also 
the  statute  of  limitations  to  the  additional  counts.  To 
the  last  named  plea  a  demurrer  was  sustained,  and  defend- 
ant abided  by  that  plea.  The  first  count  charged  that 
defendant  was  driving  its  engine  along  the  railroad 
toward  a  certain  crossing  of  said  .railroad  and  a  certain 
public  street  and  highway  in  the  city  of  Peru  known  as 
East  street;  that  while  plaintiff  was  about  to  cross  said 
railroad  at  said  crossing  upon  the  said  public  highway, 
defendant  negligently  drove  its  engine  upon  plaintiff. 
The  second  count  charged  defendant  Was  driving  its  en- 
gine along  said  railroad  toward  a  certafn  crossing  of  said 
railroad  and  a  certain  public  highway  known  as  East 
street  in  the  city  of  Peru,  and  while  plaintiff  was  walking 
across  said  railroad  at  said  crossing  on  s^id  highway,  de- 
fendant neofligently  drove  its  engine  upon  him.  The  third 
count  charged  that  defendant  was  driving  its  engine  along 
said  railroad  toward  a  certain  crossing  of  said  railroad 
and  a  certain  public  highway  known  as  East  street  in  the 
city  of  Peru;  and  while  plaintiff  was  walking  across  said 
railroad  at  said  crossing  upon  said  public  highway,  de- 
fendant drove  its  engine  across  said  highway  without 
ringing  a  bell  or  blowing  a  whistle  as  jequijred  by  law, 
and  ran  upon  plaintiff.  The  first  additional  count  con- 
tained like  averments  as  to.  place,  but  as  the  court  at  the 
request  of  plaintiff  instructed  the  jury  there  was  no  proof 
to  support  it,  its  allegations  need  not  be  stated.Vj  The  sec- 
ond additional  count  alleged  that  defendant  was  driving 
its  engine  along  said    railroad    toward   a  certain   cross- 
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ing  of  said  railroad  and  a  certain  public  highway  in  the 
city  of  Peru  known  as  East  street;  that  while  plaintiff  was 
attempting  to  cross  said  railroad  at  said  crossing  of  said 
highway,  and  was  necessarily  waiting  the  passing  by  of 
another  locomotive  and  train  belonging  to  defendant, 
said  defendant,  by  its  servants  in  charge  of  said  first 
engine,  though  they  knew  many  persons  were  in  the  habit 
of  passing  across  said  railroad  at  said  crossing  at  all  times  of 
the  day,  and  though  while  at  a  great  distance  from  the 
place  where  plaintiff  was  then  standing  said  servants  of  de- 
fendant saw  said  plaintiff  standing  at  said  crossing  and 
upon  and  between  the  tracks  upon  which  they  were  at  that 
time  driving  said  engine,  said  plaintiff  being  at  that  time  at 
a  great  distance  from  said  engine,  yet  said  servants  of 
defendant  wantonly,  recklessly,  and  with  gross  negligence 
drove  said  engine  backward  at  a  very  great  speed  along 
said  railroad  and  toward  plaintiff,  and  toward  and  across 
said  crossing,  and  did  not  make  reasonable  or  efHcient 
effort  to  avoid  causing  said  engine  to  strike  plaintiff,  and 
drd  not  give  adequate  or  timely -warning  to  plaintiff  that 
he  might  avoid  being  injured  by  said  engine;  and  that 
through  the  gross,  wanton  and  willful  neglect  and  im- 
proper conduct  of  said  servants  said  engine  ran  upon  and 
struck  plaintiff.  Every  count  of  the  declaration  therefore 
charged  that  plaintiff  was  struck  while  he  was  upon  East 
street  and  the  crossing  of  said  railroad  over  that  street,  a 
public  highway.  East  street  ran  north  and  south,  and  the 
railroad  ran  nearly  east  and  west  at  that  crossing.  Plaint- 
iff testified  he  was  struck  upon  that  street  crossing,  and 
endeavored  to  prove  that  fact  by  the  witnesses  .whom  he 
called.  Plaintiff  was  employed  at  Cahill's  shaft  some  dis- 
tance west  of  East  street  and  Avas  on  his  way  to  his  day's 
work.  A  short  distance  south  of  the  railroad  was  Brunner 
street,  running  in  an  easterly  and  westerly  direction,  and 
along  which  plaintiff  could  reach  the  coal  shaft.  Plaintiff 
claimed  that  at  the  time  he  was  struck  he  was  standing  on 
the  north  track,  waiting  for  an  east-bound  train  on  the 
south  track  to  go  by,  and  intending  to  cross  that /track  as 
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soon  as  the  train  passed,  and  that  he  bad  looked  east  and 
west  to  see  no  train  was  approaching  on  the  track  on 
which  he  was  standing.  It  was,  however,  a  nearer  route 
for  him  to  reach  the  coal  shaft  to  go  along  the  right  of 
way  of  the  railroad.  Defendant  introduced  proof  tending 
to  show  plaintiff  took  the  north  main  track  of  the  rail- 
road, which  wa^  the  west-bound  track,  and  walking  be- 
tween the  rails,  left  East  street,  and  was  walking  down  the 
track  toward  the  coal  shaft,  and  that  be  had  passed  from 
fifty  to  seventy-five  feet  west  of  the  west  line  of  East 
street  when  he  was  struck  and. run  over.  There  was  a 
great  conflict  of  proof  on  this  subject,  with  an  apparent 
preponderance  both  of  direct  proof  and  of  circumstances 
in  evidence  showing  that  plaintiff  was  west  of  East  street 
and  traveling  along  the  main  track  toward  the  coal  shaft. 
There  was  no  proof  that  any  one  on  the  engine  saw  plaint- 
iff, and  counsel  for  plaintiff  here  say  in  their  brief  that 
none  of  those  on  the  engine  saw  him.  In  this  state  of  the 
pleadings  and  proof  the  court,  at  the  request  of  plaintiff, 
instructed  the  jury  that  if  they  believed  from  a  preponder- 
ance of  the  evidence  that  the  accident  happened  west  of  the 
crossing  at  East  street,  that  would  not  prevent  plaintiff 
from  recovering  if  the  jury  further  believed  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  received  the  injury 
by  reason  of  gross,  wanton  and  willful  negligence  of  de- 
fendant as  charged  in  the  second  additional  count.  The 
court  refused  the  nineteenth  instruction  requested  by 
defendant,  to  the  effect  that  if  plaintiff  was  injured  while 
on  the  tracks  of  defendant  west  of  the  west  line  of  said 
crossing,  they  could  not  find  defendant  guilty,  and  also 
the  twenty-second  instruction,  which  said  that  if  plaintiff 
was  not  injured  on  the  railroad  crossing  known  as  East 
street  crossing,  but  was  injured  while  walking  along  the 
right  of  way  of  defendant  west  of  said  crossing,  then  they 
must  find  defendant  not  guilty. 

Plaintiff  had  rights  upon  the  public  highway.  He  was 
prima  facie  a  trespasser  if  he  was  walking  along  the  rail- 
road track  outside  the  limits  of  the  highway.    The  railroad 
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company  owed  duties  to  persons  on  the  highway.  It  owed 
none  to  a  person  on  the  right  of  way  outside  of  the  high-*/ 
way,  until  he  was  seen.  There  was  no  duty  to  be  look- 
ino^  for  persons  on  the  right  of  way  beyond  the  highway./ 
(Wabash*  E.  R.  Co.  v.  Jones,  163  111,  167;  Martin  v.  C.  & 
N.  W.  Ry.  Co.,  194  111.  138,  and  causes  cited  in  those  opin- 
ions.) Negligence  is  the  breach  of  a  duty.  The  duties  of 
defendant  toward  plaintiff  if  he  was  upon  the  highway 
being  entirely  different  from  those  it  owed  him  if  he  was 
traveling  on  its  tracks  outside  the  highway,  it  follows  the 
allegation  of  place  was  material.  The  object  of  written* 
pleadings  by  plaintiff  is  to  apprise  defendant  of  the  ground 
of  action  on  which  plaintiEF  relies,  in  order  to  afford  defend- 
ant an  opportunity  to  meet  that  specific  ground;  and  it  is 
not  admissible  that  one  ground  of  negligence  be  alleged, 
and  recovery  be  had  upon  another,  and  different  ground. 
(C,  B.  &  Q.*'r.  R.  Co.  v.  Bell,  112  111.  360;  W.  St.  L.  &  P. 
Ry.  Co.  V.  Coble,  1*13  111.  116;  C.  &  E.  I.  R.  R.  Co.  v.  Dris- 
coll,  176  111.  330;  C,  B.  &  N.  R.  R.  Co.  v.  Hawk,  42  111. 
App.  322.)  When  plaintiff's  counsel  filed  both  the  original 
and  the  additional  counts  they  must  have  known  that 
plaintiff  was  at  least  fifty -five  feet  west  of  the  street  imme- 
diately after  he  was  run  over.  They  could  have  filed  a 
count  charging  that  he  was  on  the  tracks  west  of  the  high- 
way and  that  defendant's  servants  willfully  and  wantonly 
ran  him  down,  if  they  had  desired.  They  apparently  pre- 
ferred to  take  their  chances  on  convincing  the  jury  that  the 
engine  rolled  plaintiff  from  the  street  to  the  place  where 
he  was  picked  up.  Having  pleaded  and  produced  proof  on 
that  theory  only,  the  court  should  not  have  permitted  him 
to  recover  upon  a  different  ground  of  negligence  which  he 
did  nqt  set  up  in  his  pleadings.  The  rulings  of  the  court 
upon  the  instructions  above  referred  to  were  erroneous. 

There  was  a  sidewalk  along  each  side  of  East  street, 
north  of  the  railroad  tracks,  but  the  west  part  of  the  street 
between  the  sidewalks  was  rough  and  uneven  and  not  used 
by  teams.  Teams  drove  along  the  east  side  of  what  is 
usually  the  way  for  teams  in   a  street,  and  defendant  had 
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constructed  a  gate  on  the  north  side  of  its  tracks  which, 
when  lowered,  covered  that  part  of  the  street  where  teams 
traveled,  and  about  half  the  east  sidewalk.  This  gate  was 
down  when  plaintiff  passed  upon  defendant's  track.  The 
court  refused  certain  instructions  requested  by  defendant, 
based  upon  the  fact  the  gate  was  lowered,  which  would 
have  precluded  a  recovery  by  plaintiff  even  if  he  was  struck 
while  on  the  highway,  unless  the  servants  of  defendant 
wantonly  and  willfully  ran  him  down.  Our  attention  is 
not  called  to  any  proof  that  the  city  of  Peru  had  ordered 
gates  to  be  erected.  We  can  not  accede  to  the  doctrine 
that  if  a  railway  company  voluntarily  erects  gates  for  its 
own  benefit,  they  become  a  substitute  for  the  signals 
required  by  law.  But  even  if  the  gates  were  there  pursu- 
ant to  a  requirement  by  the  city,  the  instructions  were 
incorrect  under  C.  &  W.  I.  R.  Jl.  Co.  v.  Ptacek,  171  111.  9. 
The  instructions  which  the  court  did  give  for  defendant  on 
this  subject  were  much  too  strong,  under  the  case  last  cited. 
It  was  for  the  jury  to  say  whether,  under  all  the  circum- 
stances then  existing,  plaintiff  was  guilty  of  negligence  in 
going  upon  the  tracks  within  the  highway  when  the  gate 
was  down. 

There  are  seventeen  assignments  of  error  on  this  record. 
Three  of  these  are  that  the  court  erred  in  overruling  defend- 
ant's motion  for  anew  trial,  and  its  motion  in  arrest  of 
judgment,  and  in  entering  judgment.  The  .rest  relate  to 
rulin":s  of  the  court  at  the  trial.  If  these  rulings  were 
included  in  the  points  filed  on  the  motion  for  a  new  trial, 
the  assignment  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial  presents  them  fully.  If  they  were  not 
included  in  that  motion  they  were  waived,  and  can  not  be 
assigned  for  error  here.  (I.  C.  U.  R.  Co.  v.  Johnscm,  191 
III.  594;  Matthews  v.  Granger,  196  111.  164.)  We  mention 
this  here  to  discourage  the  useless  but  growing'  practice  of 
repeating  the  details  of  the  motion  for  a  new  trial  in  the 
assignments  of  error. 

The  judgment  is  reversed  and  the  cause  remanded. 


Second  District — October  Term,  1902.     331 

Illinois  Steel  Co.  v.  Bycyznski. 


Illinois  Steel  Company  t.  John  Bycyznski^  Adm'r. 

1.  TrjlCTICE— Presumption  Can  Not  be  Based  upon  a  Presumption. 
— A  presumption  can  not  be  based  upon  another  presumption,  and  made 
a  ground  of  recovery. 

Trespass  on  the  Case.— Death  from  negh'gent  act.  Appeal  from  the 
Circuit  Court  of  Will  County;  the  Hon.  Robert  W.  Hilschbr,  Judge 
presiding.  Heard  in-  this  court  at  the  October  term,  1902.  Reversed 
and  remanded.    Opinion  filed  January  27,  1903. 

Garnsey  &  Knox  and  William  Duff  Haynie,  attorneys 
for  appellant. 

S.  J.  Drew  and  J.  W.  Downey,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Paul,  otherwise  called  Peter,  Bontoski,  was  killed  by 
the  explosion  of  a  mixer  ladle  on  the  evening  of  December 
17,  1900,  while  he  was  in  the  employ  of  the  Illinois  Steel 
Company  at  Joliet.  His  administrator  brought  this  suit  to 
recover  damages  for  his  death,  for  the  benefit  of  his  next 
of  kin.  More  than  two  years  after  the  accident  plaintiff 
amended  his  declaration.  Defendant  pleaded  not  guilty, 
and  also  pleaded  the  statute  of  limitations  to  the  amended 
third  count.  A  demurrer  was  sustained  to  the  last  named 
plea.  At  the  trial  defendant  offered  no  proof.  The  court 
instructed  the  jury  there  was  no  evidence  proving  the  first, 
second  and  fourth  counts  of  the  declaration.  The  case 
was  submitted  to  the  jury  under  the  third  count.  Plaint- 
iff had  a  verdict  and  a  judgment  for  $2,000  and  defendant 
appeals. 

The  proof  shows  that  a  mixer  ladle  is  kettle-shaped  and 
peaked  at  the  bottom,  and  is  made  of  boiler  iron  on  the 
outside  and  a  fire  proof  lining  on  the  inside,  with  bricks 
between.  Each  mixer  ladle  is  five  or  six  feet  high  and 
four  or  five  feet  across  at  the  top,  and  will  hold  eight  or 
ten  tons  of  molten  iron.  It  is  used  to  convey  molten  iron 
from  the  mixer,  where  it  is  stored,  to  the  con  vertor,  where  it 
is  to  be  subjected  to  other  processes.  The  ladle  rests  on  bear- 
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ings,  and  may  be  tipped  over  to  pour  out  the  liquid  con- 
tents through  a  nose  or  spout  on  one  side.  The  ladle  also 
rests  on  a  truck  by  means  of  which  it  is  moved  about  the 
mill  on  iron  rails.  Foreign  matter  always  rises  to  the  top 
of  melted  iron.  It  is  called  graphite  andkish,  and  also  by 
the  general  term  slag.  It  is  not  fluid  and  is  lighter 
than  the  molten  metal.  If  the  slag  has  become  a  large 
chunk  it  is  often  skimmed  oflf  before  or  when  the  molten 
metal  is  poured  out^of  the  ladle.  But  some  slag  adheres  to 
the  rim  of  the  ladle,  and  molten  iron  chills  and  builds  on 
it,  and  this  combination  on  the  rim  is  called  skull.  Some 
slao:  also  remains  in  the  bottom  or  at  the  side  of  the  ladle 
when  the  liquid  is  poured  out.  Every  mixer  ladle  becomes 
so  clogged  by  skull  and  slag  that  about  every  twelve  hours 
on  the  average  it  is  necessary  to  send  it  to  a  place  in  the 
yard  called  the  ladle  repair  shop  to  have  the  skull  and  slag 
removed,  as  otherwise  it^would  become  so  thick  as  to  seri- 
ously diminish  the  capacitx'^  of  the  ladle,  and  to  impede  the 
free  flow  of  the  liquid  through  the  nose. 

On  the  evening  of  December  17, 1900,  Otto  E.  Stadler 
was  in  charge  of  the  ladle  repair  shop,  and  Bonkoski  was 
a  laborer  there  under  him.  The  ladle  in  question  was 
brought  into  the  repair  shop.  It  was  hot,  as  they  gener- 
ally were  when  brought  there.  Bonkoski  was  engaged  on 
other  ladles.  Stadler  got  upon  the  truck  of  this  ladle, 
shaded  his  face  with  buckskin  mittens  which  he  wore  in 
that  business,  looked  into  the  ladle,  and  saw  a  pail  or  a  pail 
and  a  half  of  slag  on  the  front  side  of  the  ladle  directly 
under  the  nose,  extending  up  from  the  bottom.  This  slag 
had  been  left  in  the  ladle  when  the  liquid  was  poured  out, 
and  had  partly  fallen  back  to  the  bottom  when  or  after 
the  ladle  was  restored  to  an  upright  position  after  the 
molten  metal  had  been  poured  out.  It  was  necessary  to 
cool  the  ladle  before  the  men  could  work  at  cleaning  it  out. 
This  was  customarily  done  by  filling  the  ladle  with  Avater. 
Thirty  or  thirty-five  feet  away  was  a  hydrant  to  which  a 
hose  was  attached  for  that  purpose.  Stadler  placed  the 
end  of  the  hose  in  the  ladle,  turned  on  the  water  at  tlio 
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hydrant,  and  then  got  upon  the  frame  of  the  ladle  and 
watched  the  water.  This  hose  was  one  and  one-half  or  two 
inches  in  diameter,  so  that  it  must  have  taken  considerable 
time  to  fill  this  large  receptacle.  When  the  water  was 
within  about  a  foot  of  the  top  Bonkoski  came,  got  on  top 
of  this  ladle  and  took  charge  of  the  hose,  and  Stadler  went 
to  the  engine,  which  was  thirty-five  or  forty  feet  distant, 
in  an  engine  room.  There  was  a  hook  on  the  outside  of 
the  ladle  at  the  bottom.  When  it  was  desired  to  tip  the 
ladle  to  empty  it,  a  chain  was  attached  to  this  hook.  This 
chain  was  connected  with  mechanism  operated  by  the 
engine.  After  the  ladle  was  filled  with  water  Bonkoski 
went  to  the  hydrant  and  turned  off  the  water,  then  took 
the  hose  out  of  the  ladle,  and  called  out  to  Stadler  to  turn 
the  ladle  over.  Stadler  started  the  engine  and  tipped  the 
ladle.  It  was  Bonkoski's  duty  to  signal  Stadler  when  the 
ladle  was  tipped  enough  to  let  all  the  water  out.  When 
this  was  nearly  accomplished,  but  before  Bonkoski  had 
given  the  signal  to  stop,  the  ladle  exploded  and  Bonkoski 
was  thereby  killed. 

The  amendfid  third  count  set  out  in  detail  the  facts  about 
the  method  of  using  and  repairing  mixer  ladles,  and  further 
averred  that  when  a  mixer  ladle  was  taken  to  the  repair 
shop,'it  became  defendant's  duty,  before  discharging  water 
into  it,  to  see  it  was  sufficiently  cooled  and  in  a  proper  con- 
dition for  the  introduction  of  water  into  it  for  the  purpose 
of  cleaning  it,  and  to  inspect  the  ladle  to  ascertain  whether 
the  introduction  of  water  into  it  would  cause  it  to  explode; 
and  it  charged  that  defendant  did  not  cause  such  inspec- 
tion to  be  made,  but  caused  water  to  be  discharged  into 
the  ladle  when  the  same  was  of  a  very  high  temperature 
and  when  the  metal  in  the  bottom  of  the  ladle  was  not 
solidified  or  hardened;  that  by  reason  of  the  introduction 
of  water  into  the.  ladle  it  suddenly  exploded,  killing  Bon- 
koski, etc. 

The  negligence  charged  is,  therefore,  first,  omission  to 
inspect  the  ladle  to  see  whether  the  introduction  of  water 
into  it  would  cause  it  to  explode;  and,  second,  discharging 
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water  into  tbo  ladle  whea  the  ladle  was  hot  and  wi;ien  the 
metal  in  the  bottom  of  the  ladle  was  not  solidified  or  hard- 
ened. 

There  is  no  proof  there  was  any  molten  metal  under  the 
slag.  There  is  no  proof  that  Stadler  should  have  known  of 
the  presence  of  liquid  under  the  slag,  if  it  did  exist,  or  of 
any  fact  which  should  have  caused  him,  in  the  exercise  of 
prudence,  to  ascertain  whether  there  was  molten  metal 
under  the  slag.  There  is  no  proof  that  this  ladle  was  in 
any  other  than  the  usual  condition  in  which  ladles  came  to 
the  repair  shop.  *  The  same  course  was  pursued  with  this 
ladle  as  always  had  been  followed  with  mixer  ladles  in 
preparing  them  to  be  scraped  and  repaired,  and  none  had 
ever  exploded  before.  It  was  customary  to  fill  the  ladle 
with  water  to  cool  it  so  that  the  men  could  work  upon  it. 
Certainly  the  water  did  not  directly  cause  the  explosion, 
for  then  it  would  have  occurred  as  soon  as  the  first  water 
was  poured  in,  while  Stadler  was  at  the  ladle.  Plaintiff 
can  not  support  the  verdict  on  the  theory  that  as  the  slag 
cooled  it  contracted  and  opened  and  permitted  water  and 
hot  liquid  iron  to  meet,  for  Spencer,  plaintiff's  witness  of 
most  experience,  testified  that  the  slag  formed  on  defend- 
ant's ladles  did  not  crack;  that  he  never  knew  slag  to  crack 
which  was  composed  of  graphite  or  kish  and  that  be  had 
put  water  in  vessels  a  great  many  times  when  there  was 
slag  in  them,  meaning,  evidently,  when  the  vessels  were 
hot,  as  the  purpose  of  the  water  was  only  to  cool  the  ves- 
sels. Plaintiff  argues  the  slag  should  have  been  removed 
before  the  ladle  was  sent  to  the  repair  shop;  but  the  third 
count  does  not  charge  any  such  duty,  and  Spencer  testi- 
fied the  ladle  was  often  sent  to  the  repair  shop  with  slag  in 
it,  and  sometimes  also  a  very  little  molten  metal;  and  that 
a  ladle  never  exploded  in  the  fifteen  years  he  had  been 
employed  at  this  convertor.  The  proof  seems  to  show  that 
the  ladle  was  sent  to  the  repair  shop  in  the  customary 
manner  and  condition.  We  are  virtuall}^  asked  to  infer  or 
presume  that  there  was  molten  metal  under  the  slag  as  it 
rested  against  the  front  side  of  the  kettle  from  the  bottom; 
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that  the  slag  had  formed  a  crust  which  held  the  metal  under- 
neath it  in^  that  position  and  protected  it  from  the  water 
while  the  ladle  was  being  filled;  that  when  the  ladle  was 
tipped  to  let  the  water  run  out  the  weight  of  the  molten 
iron  broke  through  the  crust  of  the  slag  and  the  molten 
matter  dropped  into  the  water,  and  that  this  caused  the 
explosion.  A  presumption  can  not  be  thus  based  upon 
another  presumption,  and  made  a  ground  of  recovery. 
(Globe  Accident  Ins.  Co.  v.  Gerisch,  163  111.  625.)  The  only 
solid  basis  of  proof  underneath  this  verdict  is  that  the  ladle 
did  explode  and  the  explosion  killed  Bonkoski.  That 
explosion  had  some  cause.  But  the  record  does  not  show 
that  cause  was  the  negligent  act  or  omission  of  defendant 
charged  in  the  third  count.  It  may  have  been  purely 
accidental,  or  from  some  cause  other  than  that  alleged. 
We  are  of  opinion  that  the  proof  does  not  sustain  the  ver- 
dict. Plaintiff  failed  to  get  in  some  of  the  testimony  he 
offered  on  vital  points,  and  we  conclude  that  we  should 
remand  the  cause  for  another  trial. 

..  The  original  third  count  charged  that  defendant  caused 
water  to  be  discharged  into  said  ladle  when  the  same  was 
of  a  ver}''  high  temperature  and  "  when  the  metal  in  the 
bottom  of  the  said  ladle  was  entirely  solidified  and  hard- 
*  ened."  The  amendment  made  the  quoted  words  read, 
"  when  the  metal,  slag  or  skull,  in  the  bottom  of  the  said 
ladle  was  not  solidified  or  hardened."  The  negligence 
charged  was  omitting  to  ascertain  whether  the  introduc- 
tion of  water  would  cause  the  ladle  to  explode,  and  dis- 
charging the  water  into  the  ladle.  The  amendment  changed 
th6  conditions  existing  within  the  ladle,  but  left  the  same 
charges  of  negligence  standing,  viz.,  discharging  water  into 
the  ladle,  and  failing  to  ascertain  whether  that  would  cause 
it  to  explode.  We  conclude  the  amendment  did  not  state  a 
new  cause  of  action.  The  demurrer  therefore  was  properly 
sustained  to  the  plea  of  the  statute  of  limitations. 
The  judgment  is  reversed  and  the  cause  remanded. 
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Eva  K.  Kehl  t.  Louis  Burgener  et  al. 

1.  Freehold— Cro««-6i7Z  Having  as  its  Object  the  Taking  of  a  Title 
from.  One  and  Vesting  it  in  Another, — Where  the, object  of  a  cross- hi  11 
is  to  take  the  title  of  land  from  one  party  and  vest  it  in  another,  a  free- 
hold is  involved  and  the  Appellate  Court  has  no  jurisdiction. 

2.  MoRTOAOKS— JVfade  Before  Conveyance  of  Property  and  Recorded 
Afterward, — The  plaintiff  conveyed  premises  to  her  daughter,  who,  with 
the  plaintiffs  consent  and  knowledge,  gave  a  mortgage  to  tlie  defend- 
ant to  secure  notes  given  to  him  by  her  and  her  mother  for  loans  from 
time  to  time.  The  mortgage  was  not  recorded  until  after  the  dauj^hter 
reconveyed  the  premises  to  her  mother,  but  before  the  recording  of  the 
deed  of  reconveyance.  Held^  that  as  the  mortgage  was  given  with 
her  approval  to  secure  her  debt,  and  was  recorded  before  the  record 
of  the  deed  back  to  her,  it  is  entitled  to  precedence,  and  is  a  valid  lien 
upon  the  property. 

Bill  to  Set  Aside  a  Mortgogre.— Error  to  the  City  Court  of  Aurora; 
the  Hon.  Russell  P.  Goodwin,  Judge  presiding.  Heard  in  this  court 
at  the  October  term,  1903.    Affirmed.    Opinion  filed  January  27,  190S. 

A.  C.  Little  and  Theodore  Worcester,  attorneys  for 
plaintiff  in  error. 

Murphy,  Alschuler  &  Newhall,  attorneys  for  defend- 
ants in  error.  ' 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  and  prior  to  September  21,  1895,  Mrs.  Eva  K.  Kehl 
was  the  owner  of  certain  lots  and  parts  of  lots  in  the  city  of 
Aurora,  on  which  there  were  three  dwelling  houses.  On 
that  day  she  conveyed  the  premises  to  her  daughter,  Eliza- 
beth Kehl,  and  on  September  27,  1895,  she  executed  a  sec- 
ond deed  to  her  daughter,  to  correct  an  error  in  the  descrip- 
tion. These  deeds  were  recorded.  The  consideration 
therefor  was  not  money,  but  some  agreement  that  the 
daughter  would  stay  with  and  care  for  her  mother  durinor 
the  rest  of  her  mother's  life,  and  further,  as  the  mother 
alleges  and  the  daughter  denies,  would  not  marry  during 
her  mother's  life.  The  main  reason  for  this  conveyance 
seems  to  have  been  to  place  the  property  beyond  any  pos- 


Second  District — October  Term,  1902.     337 

Kehl  V.  Burgener. 

sible  reach  of  a  son,  from  whom  Mrs.  Kehl  had  then  been 
estranged  for  many  years.  Thereafter,  at  the  request  pf  her 
mother,  Elizabeth  gave  a  note  for  $500  to  William  Tucker, 
and  secured  it  by  a  mortgage  on  the  premises.  This  was  a 
loan  secured  through  Herman  Hunt,  and  it  is  spoken  of  in 
this  record  as  if  Hunt  were  the  mortgagee.  Under  date  of 
July  1,  1896,  Elizabeth  Kehl  gave  to  Louis  Burgener  a  note 
for  $3,000  payable  in  twenty  years  from  date,  with  interest 
at  five  per  cent  per  annum  payable  annually,  and  secured 
said  note  by  a  mortgage  upon  a  part  of  the  premises  her 
mother  had  conveyed  to  her,  the  date  of  the  instrument  and 
the  acknowledgment  thereof  being  July  1,  1896.  On  Au- 
gust 3,  1896,  Elizabeth  reconve3'ed  the  premises  to  her 
mother,  by  a  warranty  deed,  for  the  consideration  of  $1, 
and  subject  to  $400  of  the  Hunt  mortgao:e,  $100  thereof 
having  been  paid.  On  August  4,  1896,  Elizabeth  left  her 
home,  either  voluntarily  or  else  because  excluded  therefrom 
by  her  mother.  Elizabeth  and  Burgener  on  that  day  went 
to  the  county  seat  and  secured  a  marriage  license,  and 
Burgener  filed  his  mortgage  for  record,  and  they  returned 
to  Aurora  and  were  married  on  the  evening  of  that  day. 
On  August  12,  1896,  the  deed  from  Elizabeth  to  her 
mother  was  recorded.  Mrs.  Kehl  soon  after  became  recon- 
ciled to  her  son,  with  whom  she  had  had  no  dealings  or 
communication  for  sixteen  years.  Mrs.  Kehl  had  formerl}^ 
been  married  to  one  Michael  Kehl,  and  was  divorced  from 
him  on  March  28, 1883.  The  evidence  indicates  that  he  was 
not  the  father  of  her  children,  and  that  her  children  were 
born  out  of  wedlock,  and  that  Mrs.  Kehl  obtained  this  prop- 
erty, or  a  considerable  part  of  it,  from  Michael  Kehl  at  the 
time  she  was  divorced  from  him.  Mrs.  Burgener  and  her 
husband,  some  time  after  their  niarriage,  went  to  living  with 
Michael  Kehl  in  his  dwelling  house,  and  are  taking  care  of 
him.  Mrs.  Kehl  and  Mrs.  Burgener  have  had  no  dealings 
with  each  other  since  August  4, 1896.  The  feeling  between 
the  two  families  is  evidently  very  bitter.  On  JDecember 
11,  1896,  Mrs.  Kehl  began  this  suit  by  filing  a  bill  in  equity 
against  her  daughter  and  son-in-law,  to  have  the  mortgage 
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for  $3^000  to  Burgener  declared  void  and  set  aside  as  a  cloud 
upon  her  title.  The  bill  was  answered,  and  Elizabeth 
Burgener  filed  a  cross-bill  against  her  mother,  to  have  her 
deed  reconveying  the  premises  to  her  mother  declared  void 
and  canceled,  and  to  have  oross-complainant  reinvested 
with  the  title.  The  cross-bill  was  answered.  The  cause 
was  heard  upon  pleadings  and  proof.  The  court  found 
Mrs.  Kehl  the  owner  of  the  premises,  and  the  deed  from 
Elizabeth  to  her  valid;  and  also  found  the  mortgage  from 
Elizabeth  to  Burgener  a  valid  mortgage,  and  a  lien  on  the 
premises  described  therein;  and  the  court  dismissed  the  bill 
and  the  cross-bill.  Mrs.  Kehl  sued  out  this  writ  of  error  to 
reverse  the  decree  dismissing  her  bill;  and  Mrs.  Burgener 
assigns  cross-errors  upon  the  action  of  the  court  in  dismiss- 
ing her  cross-bill.  The  object  of  the  cross-bill  was  to  take 
the  title  from  Mrs.  Kehl  and  vest  it  in  Mrs.  Burgener.  The 
cross-errors  therefore  involve  a  freehold,  of  which  we  have 
no  jurisdiction. 

Although  the  burden  is  upon  Mrs.  Kehl  to  overturn  the 
mortgage,  it  seems  most  logical  to  state  first  the  considera- 
tion upon  which  the  mortgage  is  alleged  to  have  been  based 
and  the  facts  and  circumstances  leading  up  to  it.  Bur- 
gener claims  to  have  established  the  following  facts:  He 
was  a  German  Swiss.  He  came  to  this  country  in  1888. 
He  brought  with  him  $2,300.  He  was  a  jeweler  and 
watchmaker  by  trade.  After  living  for  a  short  time  in . 
two  or  three  other  places,  he  settled  in  Aurora.  The  Kehls 
spoke  his  language.  He  soon  became  acquainted  with 
the  mother.  In  May,  1890,  she  introduced  him  to  her 
daughter,  and  during  that  month  they  became  engaged  to 
be  married,  and  the  engagement  continued  in  force  until 
they  were  married,  August  4,  1896.  During  that  period  of 
time  he  made  to  Mrs.  Kehl  numerous  loans,  beginning  with 
small  sums.  These  moneys  were  expended  in  repairs  and 
improvements  upon  her  dwelling  houses,  such  as  paper- 
ing and  painting,  and  in  building  an  addition  containing 
seven  rooms  to  one  qf  them,  practically  turning  it  iiito  a 
double  house,  and  in  building  porches,  etc.    Some  of  it  was 
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also  used  to  buy  for  the  daughter  a  patent  right  for  the 
State  of  Illinois  for  a  system  of  dressmaking,  which  the 
daughter  sought  to  introduce  in  different  parts  of  the  state, 
but  without  substantial  success.  The  women  were  clothed 
better  after  he  began  to  make  these  loans  to  them  than 
they  had  been  before.  To  evidence  and  secure  these  loans 
ho  took  notes  signed  by  the  mother  and  daughter,  except 
that  two  of  the  loans  were  made  after  the  premises  were 
conveyed  to  the  daughter,  and  for  those  loans  the  daugh- 
ter signed  the  notes  alone;  and  except  •  that  there  were 
a  few  loans  of  small  sums,  aggregating  between  forty 
and  '  fifty  dollars,  for  which  no  notes  were  taken.  In 
May,  1896,  Burgener  learned  for  the  first  time  tljat  Mrs. 
Kehl  had  a  son  with  whom  she  had  had  nothing  to  do  for 
many  years,  and  who  did  not  go  by  her  name,  but  who  lived 
in  Aurora  and  was  married.  Up  to  that  time  Burgener 
had  felt  entirely  secure  with  the  notes  of  the  mother  and 
daughter,  in  view  of  the  fact  that  they  owned  this  consid- 
erable property,  and  that  he  was  to  marry  the  daughter  and 
they  were  all  to  live  together  upon  the  premises  thereafter. 
In  thinking  it  over,  after  learning  of  this  sdn,  he  began  to 
feel  uneasy,  fearing  that  if  the  mother  or  daughter  should 
die,  the  son  might  claim  the  property,  and  dispute  these 
debts,  and  that  he  might  have  trouble.  Accordingly,  about 
the  middle  of  June,  1896,  he  told  the  women  that  he  wanted 
a  mortgage  to  secure  what  was  due  him  upon  the  property, 
and  this  was  discussed,  and  Mrs.  Kehl  expressed  her  willing- 
ness that  her  daughter  should  give  the  mortgage,  but 
objected  to  having  it  placed  on  record.  Pursuant  to  their 
conversations  on  the  subject,  on  July  1, 1896,  Elizabeth  and 
Burgener  met  in  the  office  of  John  P.  Galvin,  an  attorney 
and  notary  public.  Burgener  produced  his  notes.  Galvin 
computed  the  interest  upon  them.  Burgener  stated  the 
amounts  of  the  small  loans  for  which  no  note  had  been  given 
and  they  were  added  in.  It  was  then  found  that  the 
amount  was  |239  less  than  $3,000.  Dtiring  the  preceding 
spring,  it  had  been  arranged  that  the  marriage  between 
Elizabeth  and  Burgener  should  take  place  the  following 
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October.  Elizabeth  then  stated  that  she'  wanted  some 
money  to  prepare  for  her  wedding,  ancj  it  was  arranged 
that  Burgener  should  pay  her  the  $239  for  that  purpose 
and  she  should  give  her  note  and  her  mortgage  for  the  even 
sum  of  $3,000,  and  this  was  done,  and  the  papers  were 
executed.  Galvin,  by  direction  of  Burgener,  wrote  npon 
each  of  the  nine  notes  that  it  was  canceled  and  paid.  The 
new  note  and  mortgage  and  the  old  notes  were  delivered  to 
Elizabeth.  There  is  some  discrepancy  as  to  whether  the 
$239  or  some  part  of  it  was  paid  to  her  then,  or  whether  it 
was  paid  in  the  evening.  The  parties  separated.  That 
evening  Burgener  and  Elizabeth  met  at  the  home  with  Mrs. 
Kehl  present,  and  the  notes  and  new  notes  and  mortgage 
and  the  money  were  there,  and  the  transaction  was  all  gone 
over,  and  was  approved  by"  Mrs.  Kehl,  and  the  old  notes 
and  the  money  were  then  taken  by  the  daughter  and  put 
in  a  trunk  in  the  house,  and  the  new  note  and  mortgage 
were  delivered  to  Burgener.  The  relations  between  Bur- 
gener and  Mrs.  Kehl  had  always  been  friendly,  and  so  con- 
tinued till  the  night  of  August  2d,  at  which  time  Burgener 
and  Elizabeth  having  gone  upon  the  porch  because  of  the 
heat,  Mrs.  Kehl  locked  the  door,  and  resisted  all  efforts  of 
her  daughter  to  enter  until  about  two  o'clock  the  next 
morning,  when  they  threatened  to  get  a  policeman,  and  she 
opened  the  door  and  let  her  daughter  in.  The  next  morn- 
ing, August  3d,  she  compelled  her  daughter  by  the  presenta- 
tion of  a  revolver,  and  a  threat  to  kill  her,  to  go  to  the  office 
of  an  attorney  and  execute  a  deed  re-conveying  the  premises 
to  her  mother,  which  Elizabeth  did.  The  next  succeeding 
morning,  August  4th,  she  compelled  her  daughter  to  leave 
the  house,  forbidding  her  ^ver  to  return,  and  Elizabeth  car- 
ried with  her  only  the  clothing  she  wore  and  a  small  hand 
satchel.  Elizabeth  then  went  to  Burgener  and  told  him  she 
was  expelled,  and  he  thereupon  took  her  to  the  county 
seat,  recorded  his  mortgage,  got  a  marriage  license,  and 
thev  returned  to  Aurora,  and  were  married  that  evening. 
They  waited  some  considerable  time,  hoping  for  a  recon- 
ciliation, but  none  coming,  Elizabeth  replevied  her  wearing 
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apparel  and  various  articles  of  personal  property  which* 
were  in  her  mother's  house  and  endeavored  to  get  access  to 
the  trunk,  for  the  purpose  of  getting  the  money  and  old 
notes  and  other  papers,  but  Mrs.  Kehl  resisted  and  the 
officers  did  not  get  them. 

Mrs.  Burgener  was  a  witness  in  behalf  of  her  husband, 
and  as  she  was  a  party  to  the  suit,  it  seems  to  have  been 
assumed  that  she  was  competent  to  testify  in  his  behalf. 
Our  attention  is  not  called  to  any  objection  to  her  testi- 
mony. Not  only  are  the  facts  above  stated  as  claimed  by 
Burgener  testified  to  in  the  main  by  both  Mr.  and  Mrs. 
Burgener,  but  Galvin  also  testified  in  support  of  the  mort- 
gage note.  It  is  argued  that  his  testimony  does  not  dis- 
tinctly state  that  the  transaction  occurred  on  July  1st,  but 
reading  his  entire  evidence  in  the  record  we  think  it  clear 
he  intended  so  to  testify.  'He  stated  that  a  number  of 
notes  were  produced,  signed  by  Mrs.  Kehl  and  her  daugh- 
ter, and  some  other  notes  signed  by  the  daughter  alone; 
that  he  computed  the  principal  and  interest;  that  something 
like  $40  was  added  to  it,  and  that  the  total  fell  more  than 
S200  short  of  $3,000,  and  that  by  the  direction  of  the  par- 
ties, the  papers  were  drawn  for  $3,000  and  the  diflFerence 
was  to  be  paid  to  Elizabeth  in  money,  and  that  she  took 
the  papers  away  with  her,  to  hold  until  the  money  was  paid 
to  her.  In  favor  of  the  mortgage  having  been  executed 
upon  July  1st,  is  also  the  official  certificate  of  acknowledg- 
ment  by  Galvin  as  a  notary  public,  which  is  dated  on  that 
day.  If  this  transaction  was  not  what  it  appears  on  the 
face  of  the  papers,  then  eijher  Burgener  and  Elizabeth 
forged  Mrs.  Kehl's  name  to  a  number  of  notes,  or  Galvin 
conspired  with  them  to  testify^  falsely  on  this  trial,  without 
any  motive  so  to  do  disclosed  by  the  evidence. 

The  claims  in  opposition  to  the  mortgage  are  as  follows  : 
Mrs.  Kehl  in  her  testimony  denied  that  Burgener  ever  paid 
any  attention  to  her  daughter,  of  any  kind,  until  about  the 
last  of  June,  1896.  Mrs.  Kehl  opposed  his  attentions.  She 
denied  she  ever  borrowed  a  dollar  of  money  of  Burgener 
or  ever  gave  him  any  note,  or  ever  consented  to  the  execu- 
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• 
tion  of  the  $3,000  note  and  the  mortgage  securing  it.  She 
testified  that  all  the  improvements  she  put  upon  her  prop- 
erty were  paid  for  with  money  she  herself  earned,  except 
the  $500  she  borrowed  from  Hunt,  $100  of  which  she 
returned.  She  claimed  that  when  her.  daughter  left  the 
house,  she  really  did  so  voluntarily;  that  her  daughter  had 
been  packing  up  for  a  week,  and  that  she  told  her  if  she 
intended  to  go,  she  might  as  well  go  and  not  come  back. 
It  is  the  theory  of  Mrs.  Kehl's  counsel  that  this  note  and 
mortgage  were  not  drawn  on  July  1,  1896,  but  on  August 
4th,  after  her  daughter  had  left  the  house,  and  on  the  day 
she  married  Burgener,  and  that  the  purpose  thereof  was  to 
cloud  her  title,  and  cheat  and  defraud  her. 

Besides  her  own  positive  testimony  in  denial,  Mrs.  Kehl 
produced  various  witnesses  to  corroborate  her  story.  To 
show  that  Burgener  was  not  paying  attentions  to  her 
daughter  prior  to  June,  1896.,  and  that  they  were  not 
engaged  prior  to  that  time,  she  produced  various  neighbors 
who  had  never  seen  Burgener  go  to  the  house.  She  proved 
by  various  witnesses  that  during  that  period  her  daughter 
told  them  she  never  intended  to  marry,  or  never  intended 
to  marry  during  her  mother's  life.  She  proved  that  in 
June,  1890,  the  next  month  after  Burgener  and  Elizabeth 
cl^im  this  engagement  to  marry  was  made  between  them, 
Burgener  was  arrested  on  a  charge  of  bastardy,  on  the  com- 
plaint of  one  Mary  Channon;  that  after  being  in  jail  over 
Sunday  he  married  her;  that  the  woman  had  a  child^which 
died,  and  Burgener  refused  to  pay  its  funeral  expenses  on 
the  ground  he  had  no  money;  and  that  he  was  divorced 
from  her  in  1892.  Mrs.  Kelil  also  called  a  woman  who 
was  a  fortune  teller,  and  who  testified  that  Elizabeth  told 
her  that  she  became  engaged  to  Burgener  in  June,  1896. 
To  support  her  claim  that  there  was  no  indebtedness  owing 
to  Burgener,  Mrs.  Kehl  called  the  clergyman  who  married 
Burgener  and  Elizabeth,  and  the  clergyman's  wife.  They 
testified  that  after  this  suit  was  begun,  they  sought  to 
restore  the  family  peace,  and  after  visiting  Mrs.  Kehl,  they 
called  upon  Mr.  and  Mrs.  Burgener,  and  «asked  them  why 
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the  mortgage  was  given,  and  that  nothing  was  said  to  them 
about  any  indebtedness,  but  that  Burgener  and  his  wife 
stated  that  the  mortgage  was  given  on  account  of  this  son 
of  Mrs.  Kehl,  and  from  the  fear  that  he  who  had  been 
away  from  his  mother  so  many  years,  might,  at  her  death, 
seek  to  get  the  property,  to  the  injury  of  the  daughter,  who 
had  always  stayed  with  her  mother,  and  had  been  a  dutiful 
child,  and  helped  to  earn  and  save  the  property,  etc.  Accord- 
ing to  the  testimony  of  the  clergyman  and  his  wife,  they 
asked  no  questions  about  money  or  an  indebtedness,  and 
that  subject  was  not  discussed,  although  the  clergyman  said 
he  remembered  Burgener  did  say  something  about  having 
assisted  the  family  a  little  but  did  not  remember  that  any^ 
amount  was  stated.  The  reply  to  this  testimony  is  that 
the  existence  of  the  son  was  in  truth  and  fact  the  reason 
why  Burgener  called  for  a  mortgagie,  he  having  thereto- 
fore been  satisfied  vvith  the  notes  of-  the  woman  whom  he 
was  to  marry  and  of .  her  mother,  whom  they  expected  to 
make  her  home  with  them  the  rest  of  her  life.  It  ouo^ht 
to  be  stated  here  that  Burgener  denied  that  he  was  the 
father  of  the  Channon  woman's  child,  or  had  ever  had 
illicit  intercourse  with  her,  and  claimed  he  married  her  to 
get  out  of  jail,  and  that  he  never  lived  with  her;  and  that 
Elizabeth  testified  she  was  cognizant /)f  the  circumstances, 
and  still  con  tinned,  her  engagement  with  Burgener.  The 
evidence  is  very  voluminous,  and  it  would  be  impracticable 
to  set  out  all  the  details  in  this  opinion.  Each  side  has 
brought  out  many  circumstances  in  the  proof  confirmatory 
of  its  theory  of  the  truth.  Counsel  for  Mrs.  Kehl  lay  great 
stress  upon  the  fact  that  Burgener  collected  no  interest  on 
these  various  notes  he  claims  to  have  had;  that  he  reduced 
the  interest  from  seven  per  cent  to  five  in  the  new  note, 
and  made  the  principal  run  for  twenty  years.  Burgener's 
counsel  argue  it  was  not  unnatural  that  he  should  not 
desire  any  speedy  paj'^ment  of  the  nioney,  when  he  was 
going  to  marry  the  daughter,  to  whom  the  property  had 
been  conveyed,  and  to  live  with  her  upon  the  premises. 
They  call  attention  to  the  fact  that  Mrs.  Kehl  herself  tes- 
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tified  thatiti  1892  or  1893  Bur^ener  was  on  such  terms  of 
intimacy  with  her  that  he  was  at  her  house  consulting*  her 
about  some  business  affair,  and  she  was  advising  him  what 
to  do.  Defendants  called  several  witnesses  who  testified 
Mrs.  Kehl  had  boasted  to  them  that  she  iad  compelled  her 
daughter,  at  the  point  of  a  revolver,  to  re-deed  the  prop- 
erty to  her,  and  introduced  other  testimony  tending  to 
show  that  Mrs.  Kehl  was  a  woman  of  violent  and  ungov- 
ernable temper. 

There  is  clearly  a  very  great  conflict  in  the  testimony. 
Its  consideration  has,  however,  led  us  to  the  conclusion  that 
the  preponderance  of  the  proof  supports  the  claim  of  Bur- 
gener  that  he  did  make  these  loans,  and  that  this  mortgage 
was  given  with  the  approval  of  Mrs.  Kehl,  to  secure  a 
bona  fids  indebtedness  for  the  amount  named  therein;  and 
•that,  though  it  was  recorded  after  the  execution  of  the 
deed  back  to  Mrs.  Kehl,  still  it  was  given  with  her  ap})roval 
to  secure  her  debt,  and  was  recorded  before  the  record  of 
the  deed  back  to  her,  and  is  entitled  to  precedence,  and  is  a 
valid  lien  upon  the  property.  The  decree,  so  far  as  it  sus- 
tains the  mortgage  and  dismisses  the  original  bill,  is  there- 
fore affirmed. 
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Illinois  Central  B.  B.  Co.  v.  John  Scheffner. 

1.  Practick— One  Good  Count  in  a  Declaration  is  Sufficient  —Where 
there  is  one  good  count  in  a  declaration,  a  motion  in  arrest  of  judg- 
ment is  properly  overruled,  whether  the  other  counts  are  good  or  not. 

2.  Railroads— Common  Law  Duty  to  Qive  Warning  When  Ap- 
proaching a  Crossing. — It  is  the  common  law  duty  of  a  railroad  com- 
pany in  approaching  crossings  of  known  or  apparent  danger,  to  give 
reasonable  warning  of  danger  to  those  using  the  public  highway. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Stephenson  County;  the  Hon.  James  S.  Baume,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  January  27,  1903. 

J.  H.  Stearns,  attorney  for  appellant;  William  Eaege, 
of  counsel. 
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BuKCHAKD  &  BuKRELL,  attorney s  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  damages  brought  by  appellee  against 
the  Illinois  Central  Railroad  Company  for  injuries  alleged 
to  have  been  received  by  him  at  a  highway  crossing  in 
Stephenson  county. 

At  the  place,  where  the  accident  occurred  appellant  had 
a  single  track  railroad.  October  5, 1900,  at  about  2  o'clock 
p.  M.,  appellee  approached  the  crossing  with  a  horse  and 
buggy.  His  horse  was  within  a  few  feet  of  the  track  when 
what  was  known  as  "  Motor  Car  No.  1,"  belonging  to 
appellant,  passed  along  the  track,  causing  the  horse  to 
turn  sharply  to  the  right  and  upset  the  buggy.  Appellee 
was  thrown  out  of  the  buggy  and  thereby  received  the 
injuries  complained  of.  This  motor  car  was  a  small  flat 
car,  something  like  a  hand  car  in  appearance,  eight  feet 
four  inches  long,  furnished  with  three  seats  and  equipped 
with  a  gasoline  engine  as  motive  power.  The  car  also  bore 
five  standards  frbm  which  colored  flags  were  flying,  and 
the  operation  of  the  engine  caused  sharp  explosions,  sound- 
ing like  pistol  shots.  At  the  time  of  the  accident  the  car 
was  occupied  by  four  local  officials  of  the  road,  who  were 
out  upon  a  trip  of  inspection.  Commencing  at  a  point  450 
feet  west  of  the  crossing,  the  railroad  runs  toward  the  east 
through  a  cut,  the  greatest  depth  of  which,  sixteen  feet, 
occurs  some  300  feet  west  of  the  crossing.  At  the  crossing 
the  depth  of  the  cut  is  nine  or  ten  feet.  .  The  highwa}*^ 
approach  on  the  south  commences  200  feet  from  the  cross- 
ing, and  slopes  gradually  north,  in  which  direction  appellee 
was  going  at  the  time  of  the  accident,  to  the  railroad  track. 
The  view  of  the  track  from  the  direction  in  which  the 
motor,  was  coming  was  obstructed  to  one  coming  from  the 
south,  by  the  embankment,  so  that  the  motor  could  not 
have  been  seen  until  it  was  very  nearly  upon  the  crossing. 

Upon  the  trial  there  was  a  verdict-  in  favor  of  appellee 
for  $2,000.  Appellant,  its  motion  for  a  new  trial  having 
been  overruled,  moved  in  arrest  of  judgment,  for  the  reason 
that  the  declaration  did  not  state  a  cause  of  action.    The 
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court,  however,  overruled   the  motion  and  gave  judgment 
upon  the  verdict. 

The  first  count  of  the  declaration  charged  that  appellant, 
by  its  officers,  servants  and  employes,  so  carelessly, 
improperly  and  swiftly  and  without  due  warning,  managed 
and  drove  its  car  or  so-called  gasoline  motor,  over  its  rail- 
road, across  said  public  highway,  that  appellee's,  horse 
became  frightened  and  unmanageable.  This  was  a  good 
count  and  there  being  one  good  count  in  the  declaration, 
the  motion  in  arrest  of  judgment  was  properly  overruled, 
whether  the  other  four  counts  were  good  or  not.  B.  &  O. 
S.  W.  Ry.  Co.  V.  Alsop,  176  111.  471.  The  proof  was  that 
the  motor  approached  the  crossing  without  giving  any  warn- 
ing. While  a  gasoline  motor,  such  as  the  one  in  question, 
may  not  be  termed  a  locomotive  engine  so  as  to  fall  within 
the  provisions  of  the  statute  requiring  a  whistle  to  be 
sounded  or  bell  rung  eighty  rods  before  reaching  the  cross- 
ing and  such  signals  continued  until  the  crossing  is  reached, 
yet  it  is  the  common  law  duty  of  a  railroad  company  in 
approaching  crossings  of  known  or  apparent  danger,  like 
that  of  the  one  in  question,  to  give  reasonable  warning  of 
danger  to  those  using  the  public  highway.  C,  &  A.  E.  R. 
Co.  V.  Dillon,  123  111.  670. 

"  A  railroad  company  in  the  running  of  its  trains  is 
required  to  use  ordinary  care  and  prudence  to  guard  against 
injury  to  the  person  or  property  of  those  who  may  be  travel- 
in  tr  upon  the  public  highways  and  are  required  to  cross  its 
tracks,  whether  required  by  the  statute  or  not."  C.  B.  & 
Q.  R.  R.  Co.  V.  Perkins,  125  111.  127. 

We  are  therefore  of  opinion  that  the  declaration  and  the 
proof  both  showed  a  meritorious  cause  of  action  to  exist  in 
favor  of  appellee.  No  complaint  is  made  of  •  instructions 
given  on  behalf  of  appellee  and  we  find  no  error  in  the  action 
of   the  court   in  passing  upon  those   offered   by  appellant. 

Appellee  was  severely  injured  and  we  do  not  consider  the 
damages  awarded  him  excessive.  The  judgment  of  the 
court  below  will  be  affirmed. 
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Eittie  Alden  et  al.  y.  Margaret  Pierce  Church. 

1.  Husband  and  Wife— Acts  of  Husband  and  Wife  from  Which 
Intention  to  Create  the  Relation  May  Be  Prcawmcd.— Two  persons  went 
through  a  marriage  ceremony  of  their  own,  and  the  man  afterward 
held  himself  out  to  be  the  woman's  husband,  introduced  her  as  his 
wife,  and  they  lived  together  and  assumed  toward  each  other  the  ordi- 
nary conduct  of  husband  and  wife;  had  a  child  who  was  named  after 
the  mother.  Heldf  that  the  parties,  upon  the  date  of  the  alleged  mar- 
riage ceremony,  assumed  and  afterward  maintained  toward  each  other 
tlie  relation  of  husband  and  wife. 

Appeal  from  Probate.— Appeal  from  the  Circuit  Court  of  DeKalb 
County;  the  Hon.  George  W.  Brown,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  January  27, 
1903. 

James  W.  Cliffe,  attorney  for  appellants. 

Harvey  A.  Jones  and  J.  E.  Matteson,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 
•  Benjamin  F.  Church  died  testate  in  DeKalb  county  on 
November  15,  1900.  In  the  petition  filed  in  the  County 
Court  for  the  probate  of  the  will  and  letters  testamentary, 
appellee,  by  the  name  of  Magp^ie  Church,  was  named  as  his 
widow,  and  Martha  Florence  Church,  Kittie  Adaline  Alden 
and  Nellie  Roxana  Crowe,  were  named  as  his  only  heirs 
at  law  and  legatees.  Martha  Florence  Church  was  then 
of  the  age  of  four  months  and  was  a  child  of  said  Benja- 
min F.  Church,  deceased,  and  appellee.  Kittie  Adaline 
Alden  and  Nellie  Eoxana  Crowe  were  daughters  of  deceased 
by  his  first  wife.  Appraisers  filed  a  bill  of  appraisement 
of  the  personal  property  and  also  made  out  a  certified  esti- 
mate of  the  value  of  the  several  items  of  property  allowed 
to  the  widow  for  her  award.  Mrs.  Alden  and  Mrs.  Crowe 
filed  objections  to  the  allowance  of  a  widow's  award  to 
appellee,  alleging  that  deceased  left  surviving  him  no  per- 
son entitled  to  such  an  award.  The  County  Court  sustained 
the  objections  to  the  award.     The  Circuit  Court,  however, 
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to  which  the  case  was  appealed,  overruled  the  objections 
and  confirmed  the  award  in  favor  of  appellee  as  the  lawful 
widow  of  Benjamin  F.  Church,  deceased.  To  reverse  that 
order  Mrs.  Alden  and  Mrs.  Crowe  appeal  to  this  court. 

At  the  term  of  court  at  which  said  order  was  entered, 
there  were  three  cases  pending,  in  which  the  parties  to  this 
suit  were  interested.  One,  a  suit  in  chancery  which  is  not 
before  us,  and  the  pleadings  of  which  are  not  in  the  record; 
another,  a  suit  in  forcible  detainer  brought  by  John  B. 
Aurner  against  appellee  and  others,  which  is  now  pending 
in  this  court  on  appeal,  and  the  third  was  the  case  concern- 
ing the  widow's  award  allowed  to  appellee,  which  is  now 
before  us.  By  stipulation  the  parties  waived  their  rights 
to  a  jury  in  any  of  the  cases  and  they  were  all  three  tried 
together  before  the  judge  of  the  court  below. 

It  is  argued  by  appellant  here  that  there  were  certain 
errors  in  the  rulings  upon  evidence  and  appellee  assigns 
cross-errors  to  the  same  effect.  The  three  cases  being  tried 
together  it  was  the  duty  of  the  court  to  admit  the  evidence, 
if  it  was  admissible  in  any  one  of  the  three.  As  the  plead- 
ings in  the  chancery  case  are  not  before  us,  we  have  no 
means  of  knowing  whether  the  offered  evidence,  was  or 
was  not  competent  in  that  case  and  therefore  are  unable  to 
say  whether  the  court  erred  in  admitting  any  evidence. 
We  do  not  find,  nor  is  it  contended  that  the  court  com- 
mitted any  error  in  rejecting  any  evidence  offered  by  the 
present  appellants.  If  incompetent  evidence  was  admitted, 
that,  however,  would  not  warrant  a  reversal  of  the  cause,  if 
the  competent  evidence  admitted  was  sufficient  to  sustain 
the  order.  The  question  whether  the  court  improperly 
rejected  evidence  offered  by  appellee  is  immaterial,  in  view 
of  our  conclusion  on  the  merits  of  the  case. 

The  sole  question  to  be  considered  by  us  is  one  of  fact, 
and  that  is  whether  appellee  was  the  wife  of  Benjamin  F. 
Church  at  the  time  of  his  death. 

Martha  F.  Church,  the  second  wife  of  Benjamin  F. 
Church,  died  October  2,  1894,  and  appellee,  formerly  Mar- 
garet Pierce,  obtained  a  divorce  from  her  husband  in  1896. 
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Church  lived  over  a  store  kept  by  him  in  DeKalb,  and  M^s. 
Pierce  with  her  minor  sons  lived  in  an  adjoining  cottage. 
Shortly  after  the  death  of  his  second  wife,  Church  began  to 
take  his  meals  with  appellee  and  was  often  at  her  house. 

The  claim  of  appellee  was  that  a  marriage  contract 
was  entered  into  between  her  and  Church  on  June  18, 
1899.  One  of  her  sons,  Roy  Pierce,  testified  that  on  a  cer- 
tain Sunday  morning  Church  came  to  his  mother's  house 
and  they  sat  down  in  chairs  facing  each  other,  close 
together;  that  they  had  a  Bible  on  their  laps  and  joined 
hands;  that  he  heard  Church  ask  his  mother  "  if  she  would 
take  him  as  her  husband  and  live  happy,  or  something  like 
that;'*  that  she  said  she  would;  that  then  his  mother  said, 
"  Do  you  take  me  for  your  wife  and  live  happy"  or  some- 
thing like  that,  and  he  said,  "  Yes,  he  would."  He  also 
testified  that  the  Saturday  before  the  occurrence  mentioned. 
Church  told  him  that  he  was  going  to  marry  witness' 
mother,  and  that  witness  did  not  have  to  mind  her  but 
would  have  to  mind  him.  Another  son  of  appellee,  Ed- 
ward* Pierce,  testified  that  on  the  dajj^  above  mentioned. 
Church  sent  him  to  get  a  team  and  buggv"  and  that  when 
he  got  back  to  the  house  Church  said  to  him,  "  I  have  mar- 
ried your  mother.  I  have  got  control  of  you  now.  I  want 
you  to  be  a  good  little  boy;"  that  they  then  got  some  lunch 
read}''  and  all  got  into  the  buggy  and  went  out  to  the  Mil- 
ler farm.  That  evening,  after  the  return  from  the  country, 
one  of  the  boys  was  taken  sick  and  Dr.  C.  D.  Carter  was 
called.  He  testified  that  he  had  known  Church  and  Mrs. 
Pierce  a  long  time;  that  Church  had  some  peculiar  ideas  in 
reference  to  marriage;  that  he  thought  the  legal  form  was 
all  foolishness  and  that  if  people  were  willing  to  take  each 
other,  and  so  stated  to  each  other,  that  was  sufficient;  that 
on  the  Sunday  evening  above  mentioned  Church  introduced 
appellee  to  him  as  his  wife,  and  told  him  they  had  been 
married;  that  he  had  taken  a  Bible  and  gone  to  her  place, 
and  asked  her  if  she  was  willing  to  be  married  according  to 
the  Bible  and  she  had  said  she  was;  that  Church  then 
described  the  marriage  ceremony  to  him,  which  was  sub- 


350  Appellate  Courts  of  Illinois. 

Vol.  106.]  Alden  v.  Church. 

stantially  as  above  stated  by  the  witness  Roy  Pierce. 
There  was  some  testimony  having  a  tendency  to  show  that 
improper  relations  had  existed  between  Church  and  appel- 
lee prior  to  the  alleged  marriage  ceremony,  and  there  is 
other  testimony  denying  that  such  relations  existed.  It  is 
clear  that  immediately  after  the  ceremony  Church  and  Mrs. 
Pierce  commenced  living  together  and  assumed  toward 
each  other  the  ordinary  conduct  of  husband  and  wife.  For 
two  days  and  nights  they  remained  in  her  cottage;  then 
they  moved  upstairs  to  his  rooms,  sleeping  there  nights  and 
taking  their  meals  and  doing  their  cooking  in  the  cottage, 
for  a  considerable  time  thereafter.  A  local  newspaper  pub- 
lished the  fact  of  their  marriage.  Many  witnesses  testified 
that  thereafter  Church  told  them  he  was  married  ai>d  intro- 
duced appellee  as  his  wife.  They  attended  the  wedding 
of  a  niece  of  appellee's  at  Naperville,  and  there  Church 
informed  his  wife's  relatives  that  they  were  married  and 
she  was  introduced  to  the  guests,  of  whom  there  were 
between  fifty  and  one  hundred  present,  as  his  wife. 

On  July  13,  1900,  a  daughter  was  born  to  them  which  he 
named  after  his  second  wife.  He  talked  of  this  child  to 
many  witnesses  in  terms  of  pride  and  affection.  He  spoke 
of  his  wife  and  baby  together  and  treated  various  men 
because  of  the  birth  of  the  child.  On  the  day  before  his 
death,  Church  made  a  will  in  which  he  gave  certain  real 
estate  to  this  child,  Martha  Florence  Church,  and  certain 
other  real  estate  to  his  two  marrfed  daughters,  who  are 
appellants  here.  He  explained  to  the  attorney  to  whom  he 
gave  the  instructions  for  the  will,  and  who  drew  the  will, 
that  he  didn't  want  to  give  his  wife  anything  because  of  the 
sum  she  had  received  from  her  mother's  estate.  There  was 
counter  testimony  by  a  much  smaller  number  of  witnesses, 
most  of  whom  were  directly  or  indirectly  interested  in  the 
result  of  the  suit.  Some  of  them  testified  that  after  the 
date  of  the  alleged  marriage  Church  told  them  he  was  not 
married,  and  that  he  would  never  marry  appellee  or  any 
one.  One  witness,  Mrs.  Cotton,  testified  that  shortly  before 
the  child  above  named  was  born,  appellee  told  her  that  she 
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aod  Church  were  not  married  and  that  he  had  refused  to 
marry  her;  that  witness  went  to  Church,  and  he  denied 
that  he  had  ever  promised  to  marry  appellee;  that  later 
appellee  told  her  she  was  married.  Appellee  testified,  how- 
ever, that  she  had  never  told  Mrs.  Cotton  that  she  and 
Church  were  not  married  or  that  he  had  refused  to  marry 
her.  In  papers  relating  to  her  mother's  estate,  signed  after 
June  18»  1899,  appellee  signed  her  name  Margaret  Pierce, 
and  she  was  so  named  in  a  decree  entered  in  that  estate 
thereafter.  It  was  explained,  however,  by  the  attorney  who 
was  acting  for  her  at  the  time,  she  so  signed  her  name  by 
his  direction,  .and  that  he  knew  at  the  time  that  she  was 
married  to  Church.  While  the  evidence  was  somewhat 
conflicting,  a  clear  preponderance  thereof  was  in  favor  of 
appellee  and  showed  that  the  parties  upon  the  date  of  the 
alleged  marriage  ceremony,  assumed. and  ever  afterward 
maintained  toward  each  other,  the  relation  of  husband  and 
wife.  The  court  below  was  therefore  fully  warranted  in 
finding  that  appellee  was  entitled  to  her  award  as  the  law- 
ful widow  of  Benjamin  F.  Church,  deceased,  and  the  order 
entered  in  accordance  with  such  finding  is  affirmed. 

Mr.  Presiding  Justice  Brown,  having  tried  this  cause  in 
the  court  below,  took  no  part  here. 


Alexander  Jennette  et  al.  v.  Gamelia  Meloche. 

1,  Foreclosure— i^ai«i — ^Tlie  court  reviews  the  evidence  in  the 
case  and  holds  that  it  does  not  successfully  assail  the  settlement  made 
by  the  defendants  with  full  knowledge  of  all  the  facts. 

Bill  to  Foreelose  a  Trast  Deed.— Error  to  the  Circuit  Court  of  Kan- 
kakee County;  the  Hon.  John  Small,  Judge  presiding.  Heard  in  this 
court '^at  the  October  term,  1902.  Affirmed.  Opinion  filed  January  27, 
1903. 

Stephen  R.  Moore  and  Hibam  L  Richardson,  attorneys 
for  plaintiffs  in  error. 
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W.  H.  Savaey  and  H.  K.  &  H.  H.  Wheeleb,  attorneys 
tor  defendant  in  error. 

Mb.  Justice  Dibkll  delivered  the  opinion  of  the  court. 

On  January  •28, 1898,  Alexander  Jennette  received  from 
Camelia  Germain  (now  Meloche)  a  deed  of  a  house  and  lot 
in  Kankakee,  and  Jennette  executed  to  Camelia  Germain  a 
promissory  note  of  that  date  for  $500,  due  two  years  after 
date,  with  interest  at  seven  per  cent  per  annum,  and  exe- 
cuted to  Daniel  H.  Paddock  a  note  for  $50,  due  in  one  year, 
and  executed  to  Bert  L.  Cooper,  as  trustee,  a  trust  deed  to 
secure  said  notes,  and  also  to  secure  "  all  advances  said  Pad- 
dock may  make  in  the  business  of  said  Alexander  Jennette." 
This  was  a  bill  and  an  amended  bill  filed  by  Mrs.  Meloche 
to  foreclose  the  trust  deed  for  the  payment  of  her  note. 
Jennette  and  wife,  and  Cooper  and  Paddock  were  defend- 
an  ts.  Cooper  and  Paddock  were  defaulted.  The  Jennettes 
answered,  setting  up  that  this  note  and  trust  deed  were 
given  in  settlement  of  a  prior  transaction,  that  they  were 
defrauded  in  said  prior  transaction  and  were  frightened 
into  making  this  settlement.  There  was  a  hearing  and  a 
decree  of  foreclosure.  Jennette  and  wife  have  sued  out 
this  writ  of  error  to  reverse  said  decree. 

The  main  facts  are  as  follows:  A  few  days  before  the 
date  of  these  instruments,  Jennette  owned  this  house  and 
lot  in  Kankakee.  He  was  in  ill  health,  and  desired  to 
remove  to  Florida.  He  had  negotiations  on  foot  with  a 
party  by  the  name  of  Madison  or  Matson  for  some  Florida 
property.  Onisene  Germain,  the  father  of  Camelia  Ger- 
main, lived  in  Kankakee,  and  seems  to  have  been  acting  as 
a  real  estate  agent.  Jennette  applied  to  Germain  to  exam- 
ine the  papers  and  see  if  they  were  all  right.  Germain  did 
examine  them,  and  insisted  Jennette  ought  not  to  make 
the  trade  without  ascertaining  from  some  other  source 
than  the  seller  if  the  property  was  what  it  was  represented 
to  be.  He  wrote  a  letter  of  inquiry  on  that  subject  for 
Jennette.  Theophile  Labounty  owned  a  house  and  two 
lots  in  Le  Ro}^  Marion  county,  Florida,  and  an  orange 
grove  of  four  acres  near  by,  and  a  timber  lot  of  five  acres. 
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He  had  formerly  lived  there,  but  he  and  his  wife  had  sepa- 
rated, and  he  lived  in  Iroquois  county,  Illinois,  and  his  wife 
lived  at  St.  Anne,  in  Kankakee  county.  He  wished  to 
sell  this  Florida  property,  and  obtained  a  proposed  pur- 
chaser, but  his  wife  refused  to  sign  the  deed  because  she 
was  not  receiving  a  sufficient  amount  of  the  consideration. 
While  Germain  was  waiting  to  hear  about  the  Madison 
property  he  learned  of  this  Labounty  property.  He  talked 
about  it  with  Mrs.  Labounty,  and  sent  for  Labounty,  and 
brought  Labounty  and  Jennette  together.  As  the  result  of 
several  interviews,  a  trade  was  efifected,  in  which  Germain 
practically  bought  the  Florida  property  from  the  Labountys 
and  sold  it  to  Jennette  in  exchange  for  the  Kankakee  prop- 
erty. The  Kankakee  property  was  put  in  at  $950,  and 
Jennette  took  the  Florida  property  at  $750,  and  Germain 
paid  him  $200  in  cash.  Germain  paid  Mrs.  Labounty  $150 
and  paid  Labounty  $100.  Germain  caused  Jennette  to 
deed  the  Kankakee  place  to  Camelia  Germain,  the  osten- 
sible reason  being  that  she  contributed  part  of  the  money 
which  Germain  paid.  Mr.  and  Mrs.  Jennette  shortly  after 
left  for  Florida.  When  they  arrived  at  Le  Roy  Mrs. 
Labounty  was  sick,  and  they  were  both  very  much  disa]> 
l)ointed  with  the  appearance  of  the  house  in  Le  Roy  and  of 
the  village  itself.  They  found  another  party  in  possession 
of  the  house  as  tenant  of  a  third  party  who  claimed  he  had 
bought  the  property  from  Labounty  and  paid  $10  on  the 
bargain,  and  who  refused  to  surrender  possession.  They 
fi)und  the  orange  grove  ha^l  been  frozen  and  would  not 
bear  fruit  until  it  had  been  grafted  or  budded.  They  were 
evidently  very  homesick.  The  parties  claiming  the  prop- 
erty there  advised  them  to  return  and  get  their  Kankakee 
property  back,  and  after  a  few  days'  stay  at  Le  Roy  they 
returned  to  Kankakee.  They  testify  to  statements  made 
to  them  by  Germain  as  to  the  population  of  the  village 
which  were  wholly  untrue,  and  that  the  house  was  not  as 
good  as  represented.  Jennette,  however,  admits  that 
Germain  told  him  the  orange  grove  had  been  frozen  and 
would  not  bear  again  till  it  was  grafted  or  budded.    Ko 
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fault  seems  to  have  been  found  with  the  timber  lot.  We 
think  it  a  reasonable  inference  from  the  evidence  that 
before  the  orange  trees  were  frozen  this  property  was 
worth  more  than  Jennette's  property  in  Kankakee,  but 
that  at  the  time  this  contract  was  made  it  was  worth 
much  less.  It  is,  however,  by  no  means  clear  that  Ger- 
main was  guilty  of  fraud.  It  appears  from  the  proof 
that  he  had  never  seen  the  property,  and  that  the  repre- 
sentations concerning  it  came  originally  from  Mr.  and 
Mrs.  Labounty.  Germain  testifies  that  he  strongly  urged 
Jennette  to  go  and  visit  this  property  before  buying  it,  so 
as  to  see  for  himself  if  it  was  what  it  was  represented  to 
be,  and  that  Jennette  said  he  believed  Labounty  was  tell- 
ing the  truth,  and  would  not  go  there  before  buying. 
Jennette  did  not  deny  this.  There  is  no  proof  that 
Labounty  did  not  have  good  title,  nor  is  there  any  proof 
that  the  parties  in  possession  had  any  right  to  remain 
there.  Jennette  made  no  etf ort  to  assort  his  rights  under 
his  deed. 

When  Jennette  and  wife  reached  Kankakee  they  im- 
mediately moved  back  into  their  old  home.  The  evidence 
leaves  it  uncertain  whether  the  building  was  vacant  or 
whether  Jennette's  mother  was  still  occupyino;  it.  Havin^j 
obtained  possession  of  their  former  property,  Jennette  and 
wife  went  to  see  H.  L.  Richardson,  an  attorney.  He  was 
busy  trying  a  lawsuit,  and  they  came  acro.ss  D.  H.  Paddock, 
another  attorney.  They  stated  to  him  their  troubles  and 
he  invited  them  into  his  office  and  heard  their  story  in  full. 
He  told  them  he  believed  ttey  had  been  defrauded,  and 
could  get  their  property  back,  but  they  might  have  to  pay 
back  what  they  had  received.  He  sent  an  officer  for  Ger- 
main, took  the  latter  into  his  inner  office,  and  obtained 
from  him  an  offer  of  settlement,  which  he  communicated 
to  Jennette  and  wife,  and  they  accepted.  According  to 
their  version,  Paddock  told  them  they  must  decide  in  ten 
minutes  or  they  would  lose  their  property.  Paddock's 
version  seems  to  be  that  he  was  anxious  the  offer  should  be 
accepted  before  Germain  had  a  chance  to  back  out.     The 
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settlement  proposed  and  carried  out  by  the  execution  of 
the  papers  now  in  question  was  that  Jennette  should  retain 
the  Florida  property  (which  Paddock  says  they  claimed 
could  be  readily  sold  and  showed  him  letters  to  that 
effect),  that  Jennette  should  have  back  his  Kankakee  prop- 
erty, and  that  he  should  repay  to  Germain  the  $200  he, 
Jennette,  had  received,  the  $150  paid  Mrs.  Labounty,  the 
$100  paid  Labounty,  and  $50  for  Germain's  services 
and  expenses.  Germain  agreed  to  give  him  two  years  in 
which  to  pay,  and  Jennette  was  to  secure  payment  by  a 
trust  deed  upon  the  property.  The  note  in  question 
for  $500  covered  the  amounts  just  specified.  It  was  also 
arranged  that  Paddock  should  retain  the  Florida  deed 
and  should  endeavor  to  effect  a  sale  of  the  Florida 
property  for  Jennette,  and  a  note  was  drawn  for  $50  to 
Paddwk  to  secure  him  for  services  he  might  render  in  the 
transaction.  Paddock  testified  he  believed  this  to  be  a 
favorable  settlement  for  his  clients  to  make.  In  order  to 
get  back  the  title  to  their  Kankakee  propertj^  except  by  a 
settlement,  they  must  bring  a  suit  in  equity.  Jennette 
could  not  read  or  write,  and  Paddock  found  neither  he  nor 
his  wife  could  give  a  clear  account  of  the  transaction,  and 
they^  claimed  that  conversations  between  Labounty  and 
Germain  in  their  presence  had  been  id  French,  which  was 
not  understood  by  Mrs.  Jennette  at  least.  There  is  noth- 
ing to  show  that  Paddock  did  not  advise  his  clients  wisely, 
nor  that  he  was  guilty  of  any  fraud  or  of  any  collusion 
with  Germain.  Nor  is  it  shown  that  the  settlement  was 
in  fact  unreasonable  and  a  fraud  upon  Jennette.  Although 
Jennette  and  wife  intended  to  see  Richardson,  yet  it  is 
clear  that  finding  Richardson  busy,  and  coming  across  Pad. 
dock  in  the  hallway  leading  to  both  their  ofHces,  they  did 
consult  Paddock  as  their  attorney.  The  papers  were  not 
actually  delivered  till  next  day,  so  that  they  had  an  oppor- 
tunity for  reflection.  A  few  days  later  one  of  them  came 
to  Paddock  and  got  the  deed  of  the  Florida  property  and 
sent  it  to  Florida  and  had  it  recorded.  Even  if  the  original 
trausaction  was  a  fraud  upon  Jennette,  still  the  settlement 
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made  by  Jennette  and  wife  when  they  knew  all  the  facts, 
and  the  benefit  of  which  settlement  they  retained  till  about 
the  time  this  bill  was  filed,  when  they  oflFered  to  return  the 
Florida  property,  is  not  successfully  assailed  by  the  proof 
in  this  record.  Paddock  testified  he  desired  nothing  under 
hisxnote  except  repayment  of  a  small  disbursement. 
The  decree  is  therefore  affirmed. 


Chicago  &  Joliet  Electric  By.  Go.  t.  Matilda  S.  Ferguson. 

1.  Corporations— fFTien  Consolidation  is  Effected  by  Transfer  of 
Franchise  of  One  Concern  to  Another, — A  consolidation,  not  a  pur- 
chase, is  effected  by  the  transfer  of  the  franchise  and  aU  the  property 
of  one  corporation  to  another  under  an  arrangement  by  which  the 
stockholders  of  the  former  company  exchange  their  stock  for  stock  in 
the  latter  company. 

2.  SJihiE— Consolidated  Company  Liable  for  All  Debts  or  Liabilities 
of  Each  Company  in  the  Consolidation,— In  all  cases  when  any  com- 
pany or  corporation  chartered  or  organized  under  the  laws  of  this  state 
shall  consolidate  its  property,  stock  or  franchises  with  any  other  com- 
pany or  companies,  such  consolidated  company  shall  be  liable  for  aU 
debts  or  liabilities  of  each  company  included  in  the  consolidated  com- 
pany, existing  or  accrued  prior  to  such  consolidation,  and  actions  may 
be  brought  or  maintained,  and  recovery  had  therefor,  against  such  con- 
solidated company. 

3/  Sa^^— Consolidated  Company  Liable  for  Judgment  Rendered 
Against  One  of  Its  Constituent  Companies  After  the  Consolidation.— 
A  consolidated  company  is  not  relieved  from  liability  upon  a  judg- 
ment rendered  against  one  of  its  constituent  companies  after  the  con- 
solidation. 

4.  Equity— Par<2/  Halving  an  Adequate  Remedy  at  Law  Must  Pro- 
ceed There, — A  party  who  has  a  plain  and  adequate  remedy  at  law  must 
proceed  there,  and  so  long  as  his  remedies  at  law  are  not  exhausted  be 
may  not  resort  to  a  court  of  equity. 

5.  Equity  Practice— vr/icre  Defendant  Reserves  in  His  Answer  All 
Advantage  lie  Might  Have  Hid  by  Demurring  to  the  BiT/.— Where  the 
defendant  reserves  in  his  answer  all  advantage  he  might  have  had  by 
demurring  to  the  bill,  he  is  enabled,  on  the  hearing,  to  raise  the  question    * 
that  complainant  had  a  complete  and  adequate  remedy  at  law. 

Bill  t\)  Enforce  a  Lien.— Appeal  from  the  Circuit  Court  of  Will 
County;  the  Hon.  Dorrance  Dibell,  Judge  presiding..  Heard  in  this 
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court  at  the  October  term,  1902.    Reversed  and  remanded.    Opinion 
filed  January  27, 1908. 

E.  Mbbrs  and  D.  F.  Higgins,  attorneys  for  appellant. 

Frederick  A.  Hill,  J.  W.  D'Aecy  and  J.  L.  O'Donnbll, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

Matilda  S.  Ferguson,  appellee,  was  personally  injured  by 
the  fault  and  negligence  of  the  Joliet  Railway  Company, 
on  the  12th  day  of  March,  1898.  On  the  25th  day  of 
March,  1898,  she  instituted  suit  against  said  company  in 
the  Circuit  Court  of  Will  County,  to  recover  damages  for 
such  injuries.  May  24,  1900,  she  recovered  judgment  in 
her  suit  against  said  company  for  $950  and  costs. 

At  the  time  appellee  received  her  injuries  the  Joliet 
Railway  Company,  a  corporation,  owned  and  was  operat- 
ing a  street  railway  system  in  the  city  of  Joliet,  and  was 
capitalized  for  $300,000.  April  25,  1898,  said  company,  by 
its  officers,  executed  a  deed  of  conveyance  of  all  of  its  prop- 
erty, including  its  franchise,  to  C.  Thornton  Libby,  for  the 
expressed  consideration  of  one  dollar.  On  the  same  day 
Libby,  for  a  like  expressed  consideration,  conveyed  said 
franchise  and  property  to  the  Joliet  Railroad  Company,  a 
newly  organized  corporation,  capitalized  at  $600,000.  The 
stockholders  in  the  first  company  received  two  shares  of 
stock  in  the  new  company  for  each  share  held  in  the 
first  company.  September  1,  1899,  the  Chicago  &  Joliet 
Rapid  Transit  Company,  a  corporation,  was  organized  for 
the  purpose  of  operating  an  electric  line  of  railroad  between 
Joliet  and  Chicago,  connecting  with  the  northern  terminus 
of  the  Joliet  Railroad  Company,  in  the  city  of  Joliet. 
January  15, 1901,  By  the  joint  action  of  the  two  companies, 
the  Joliet  Railroad  Company  and  the  Chicago  &  Joliet 
Rapid  Transit  Company  consolidated  under  the  name  of 
the  Chicago  ifc  Joliet  Electric  Railway  Company,  the  appel 
lant. 
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The  appellee,  Matilda  S.  Ferguson,  filed  the  bill  in  this 
case  against  Jacob  A.  Henry  and  William  B.  McKinley,  as 
stockholders  in  the  Joliet  Railway  Company,  and  against 
all  of  the  above  named  railway  companies,  and  prayed  that 
said  defendants  and  each  of  them  might  be  required  to  dis- 
close the  nature  of  its  right,  title  and  interest  in  and  to  the 
property  of  every  kind  of  the  Joliet  Railway  Company  upon 
the  date  of  the  rendition  of  her  said  judgment  and  at  the 
present,  and  that  the  same  might  be  subjected  to  the  pay- 
ment of'said  judgment.  After  the  bill  was  amended,  and 
issue  joined  by  answers  and. replications  by  the  defendants, 
Jacob  A.  Henry,  William  B.  McKinley,  and  the  Chicago 
&  Joliet  Electric  Railway  Company,  the  court  heard  the 
proofs  and  entered  a  decree  dismissing  the  bill  as  to  the 
defendants  Jacob  A.  Henry  and  William  B.  McKinley,  for 
want  of  equit}^  and  as  to  all  the  other  defendants  except 
the  Chicago  &  Joliet  Electric  Railway  Company,  for  want 
of  service,  and  decreed  that  the  last  named  defendant  pay 
the  complainant  the  amount  of  her  said  judgment,  interest 
and  costs,  within  thirty  days  from  the  date  of  entering  the 
decree. 

It  admits  of  no  controversy  that  the  procedure  by  which 
the  Joliet  Railway  Company  became  merged  in  its  succes- 
sor, the  Joliet  Railroad  Company,  was  not  a  purchase  of 
the  former  company  by  the  latter,  but  was  a  consolidation 
of  the  two  companies  in  the  Joliet  Railroad  Company.  The 
former  company  ceased  to  exist;  thereafter  it  had  no  offi- 
cers, stockholders  or  property.  Everything  it  formerly 
had,  which  would  be  available  to  a  judgment  creditor, 
passed  to  the  possession  and  control  of  the  latter  company. 
A  consolidation,  not  a  purchase,  is  eflFected  by  the  transfer 
of  the  franchise  and  all  the  property  of  one  corporation  to 
another  under  an  arrangement  by  which  the  stockholders  of 
the  former  company  exchange  their  stock  for  stock  in  the 
latter  company.  The  Chicago,  Sante  Fe  and  California  Rail- 
way Company  v.  Ashling,  160  111.  373.  Thus  wo  find  all  the 
assets  of  the  Joliet  Railway  Company  passed  by  an  act  of 
consolidation  to  the  Joliet  Railroad  Company.     It  is  next 
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transferred  to  the  appellant  by  the  consolidation  of  the 
Joliet  Railroad  Company  and  the  Chicago  &  Joliet  Rapid 
Transit  Company.  The  record  shows  the  adoption  by  the 
Joliet  Railroad  Company  of  the  following  resolution  : 

"  Whereas,  the  board  of  directors  of  this  company  desire 
and  have  agreed  with  the  board  of  directors  of  the  Chi- 
cago &  Joliet  Rapid  Transit  Company  to  consolidate  this 
company  with  that  company  upon  the  following  terms  and 
conditions,  viz  :  The  name  of  such  consolidated  company 
shall  be  the  Chicago  &  Joliet  Electric  Railway  Company. 

Therefore,  be  it  resolved,  that  the  stockholders  of  this 
company  do  hereby  ratify,  confirn;i  and  adopt  the  recom- 
mendation and  agreement  of  their  board  of  directors,  and 
upon  the  adoption  of  a  similar  resolution  by  the  stockhold- 
ers of  the  Chicago  &  Joliet  Rapid  Transit  Company,  these 
resolutions  shall  become  and  be  the  agreement  of  consoli- 
dation between  the  Joliet  Railroad  Company  and  the  Chi- 
cago &  JolietRapid  Transit  Company." 

Similar  action  was  taken  by  the  Chicago  &  Joliet  Rapid 
Transit  Company,  and  thus  came  into  existence  the  appel- 
lant, possessed  of  all  the  property,  franchises  and  stock  of 
the  constituent  companies  and  burdened  with  their  liabili- 
ties. The  statute  provides  that  in  all  cases  when  any  com- 
pany or  corporation  chartered  or  organized  under  the  laws 
of  this  state  shall  consolidate  its  property,  stock  or  fran- 
chises with  any  other  company  or  companies,  such  consoli- 
dated company  shall  be  liable  for  all  debts  or  liabilities  of 
each  company  included  in  said  consolidated  company,  exist- 
ing or  accrued  prior  to  such  consolidation;  and  actions 
may  be  brought  or  maintained,  and  recovery  had  therefor, 
against  such  consolidated  company. 

A  consolidated  railroad  company  is  not  relieved  from 
liability  upon  a  judgment  rendered  against  .one  of  its  con- 
stituent companies  after  the  consolidation.  Chicago,  Santa 
Fe  &  California  Railway  Co.  v.  Ashling,  stipra. 

Appellee's  claim  is  meritorious.  The  facts  presented  by 
this  record  entitle  her  to  recover  the  amount  of  her  judg- 
ment  in  an  appropriate  form  of  action.  It  is,  however, 
insisted  by  appellant  that  appellee  has  an  adequate  remedy 
at  law,  and  for  that  reason  the  decree  of  the  Circuit  Court 
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should  be  reversed.  The  case  of  the  Chicago,  Santa  Fe  and 
California  Railway  v.  Ashling,  Bujpra^  which  was  in  form 
an  action  at  law,  demonstrates  that  a  resort  to  equity  juris- 
diction was  unnecessary  to  obtain  the  relief  here  souorht. 
In  Black  v.  Miller,  173  111.  489,  it  was  held  that  an  objec- 
tion to  the  jurisdiction  of  a  court  of  equity  on  the  ground 
of  an  adequate  remed}'  at  law  could  always  be  taken  by 
answer.  The  answer  of  the  appellant  denied  that  appellee 
was  entitled  to  any  of  the  relief  sought  by  the  bill  of  com- 
plaint, and  prayed  all  the  advantage  of  a  demurrer.  In 
Schack  V.  McKey,  97  III.  App.  467,  the  court  said : 

"  Whatever  may  be  the  doctrine  of  other  courts,  the 
rule  in  this  state  is  unmistakable  that  a  party  who  has 
a  plain  and  adequate  remedy  at  law  must  proceed  there, 
and   so  long    as    his   remedies  at  law  are  not  exhausted 

\  he  may  not   resort  to  a  court  of  equitv.     Gore  v.  Kra- 

I  mer,  117  111.  176;  County  of  Cook  v.  Davis,  143  111.  151; 

Kimball  v.  Walker,  30  111.  482;  Comstock   v.  Henneberry, 

\  66  111.  212.     The  reservation  by  appellee  in  his  answer  of 

all  advantage  he  might  have  had  by  demurring  to  the  bill, 
enabled  him,  on  the  hearing  of  the  application  for  the 
appointment  of  the  receiver  and  the  turning  over  to  him  of 
possession  of  the  property,  which  was  the  substantial  relief 
sought  by  the  bill,  to  raise  the  question  that  appellant  had 

^  a  complete  and  adequate  remedy  at  law.     Black  v.  Miller, 

173  111.  489;  1  Daniell's  Ch.  PI.  and  Pr.  715." 

Keluctant  as  we  are  to  subject  appellee  to  further  delay 
and  expense  in  the  collection  of  a  demand  shown  by  the 
record  to  be  just  and  legal,  we  can  find  no  alternative  but 
to  reverse  the  decree  of  the  Circuit  Court  upon  the  ground 
that  appellee  had  an  adequate  remedy  at  law.  The  decree 
is  reversed  and  the  cause  remanded. 

Mr.  Justice  Dibell,  having  heard  this  cause  in  the  court 
belovr,  took  no  part  in  its  consideration  here. 
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Elon  Steer  et  al.  t.  H.  B.  Brown. 

■  1.  CoKTRAcrs— Promding  Sum  as  Compenmtion  for  Breach— 
Whether  Liquidated  Damages  or  a  Penalty.— 'Where  the  parties  to  an 
agreement  have  expressly  declared  the  sum  agreed  upon  as  compensa- 
tion for  a  breach  of  the  contract  to  be  intended  as  a  forfeit  or  penalty, 
and  no  other  intention  is  to  be  collected  from  the  instrument,  it  will  be 
generally  so  treated,  and  a  recovery  will  be  limited  to  the  damages  actu- 
ally sustained  by  the  breach  of  the  covenant  it  was  to  secure.  On  the 
otlier  hand  it  will  be  inferred  that  the  parties  intended  the  sum  named 
as  liquidated  damages,  when  the  damages  arising  from  the  breach  are 
uncertain,  and  are  not  capable  of  being  ascertained  by  any  satisfactory 
or  known  rule,  or  where,  from  the  nature  of  the  case,  and  the  tenor  of 
the  agreement,  it  is  apparent  that  the  damages  have  already  been  the 
subject  of  actual  and  fair  calculation  and  adjustment. 

2.  Same—  Cour  is  Prefer  to  Construe  Contract  as  Providing  for  a  Pen- 
02^2^.— While  it  is  competent  for  parties  to  agree  upon  a  sum  as  com- 
pensation for  a  breach  of  a  contract,  which  does  not  manifestly  exceed 
the  amount  of  the  injury  sustained,  the  courts  have  nevertheless  gen- 
erally refused  to  give  a  construction  oppressive  in  its  effect.  Where 
such  a  state  of  facts  has  arisen,  the  courts  have  generally  construed 
the  contract  to  be  one  providing  a  penalty  for  the  damage  actually  sus- 
tained. 

3.  Same— WZiere  the  Court  Will  Construe  the  Contract  as  One  Afford- 
ing a  Penalty,  Not  Liquidated  Damages.— Where  a  contract  provides  for 
the  payment  of  a  gross  sum  as  damages  for  a  failure  to  fulfill  any  one 
of  several  covenants,  and  the  damages  arising  from  some  of  the  breaches 
are  uncertain  antf  difficult  to  ascertain,  while  the  damages  arising  from 
others  are  susceptible  of  easy  ascertainment,  the  courts  will  construe  the 
contract  as  one  affording  a  penalty,  not  liquidated  damages. 

4.  Same— Can  Not  be  Construed  as  Creating  a  Penalty  for  One  Party 
and  Liquidated  Damages  for  the  Other,— A  contract  can  not  be  con- 
strued as  creating  a  penalty  for  one  party  and  liquidated  damages  for 
the  other.    Neither  can  it  be  held  for  some-purposes  to  create  a  penalty, 

'  and  for  other  purposes  liquidated  damages;  it  must  be  held  to  be  one  or 
the  other. 

5.  Words  and  Fhrasbs— Penalty  and  Forfeiture.  —The  words  •  *  pen- 
alty" and  *  *  forfeiture ''  are  generally  used  as  synonymous  terms.  Prima 
facie,  the  word  penalty  excludes  the  idea  of  stipulated  or  liquidated 
damages,  and  it  has  been  held  that  the  words  **  liquidated  damages  " 
are  not  conclusive  between  the  parties. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
Leslie  D.  Poterbaugh,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.  Reversed  and  remanded.  Opinion  tiled  January 
27, 1003. 
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B.  F,  Thompson  and  Feank  Thomas,  attorneys  for  appel- 
lants. 

Frank  A.  Kerns  *  and  W.  T.  Whiting,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  assumpsit  brought  by  appellee 
against  the  appellants  to  recover  damages  for  breach  of  a 
written  contract,  by  which  the  appellant  Elon  Steer  agreed 
to  purchase  of  appellee,  H.  B.  Brown,  his  hardware  im- 
plement business,  stock  of  goods  and  fixtures  at  an  invoice 
price  to  be  made  by  a  competent  hardware  man  to  be 
selected  by  the  parties.  The  contract  was  dated  and  exe- 
cuted August  23, 1900.  The  invoice  was  to  be  made  Decem- 
ber 1, 1900.  When  the  invoice  amount  was  determined 
Brown  was  to  deliver  possession  to  Steer,  who  was  to  pay 
the  consideration  in  cash.  The  contract  also  provided  that 
Brown,  who  was  the  owner  of  the  premises  where  the  busi- 
ness was  conducted,  was  to  lease  the  same  to  Steer  for  a 
term  of  three  years,  with  the  privilege  of  a  two  years 
extension,  at  a  rental  of  $35  per  month,  payable  in 
advance.  Brown  was  to  pay  the  taxes  on  the  stock  of 
goods  for  the  year  1900,  and  was  not  to  engage  in  the 
same"  kind  of  business  in  the  city  of  Wyoming  during  the 
time  Steer  occupied  the  premises  under  the  lease.  The 
contract  also  provided  that  Brown  was  to  assign  the  insur- 
ance policies  upon  the  stock  of  goods  to  Steer  upon  pay- 
ment of  the  unearned  premium.  It  was  further  agreed 
between  the  parties  that  each  should  execute  a  note 
in  the  sum  of  $1,000,  with  good  and  suflSicient  surety, 
conditioned  that  they  would  each  abide  by  and  perform 
their  several  and  respective  agreements  and  undertakings; 
that  said  notes  should  stand  as  a  forfeit  that  each  should  do 
so;  that  upon  default  of  any  of  said  agreements  by  either 
of  said  parties  the  note  of  the  defaulting  party  should 
immediately  become  due  and  payable  to  the  other.  Steer 
refused  to  carry  out  the  contract.     Brown  thereupon  com- 
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menced  this  suit,  declaring'  upon  the  written  contract  and 
t^e  Steer  note,  which  was  signed  by  Maud  King  as  surety. 
The  defendants  pleaded  the  general  issue  and  want  of  con- 
sideration. Plaintiff  introduced  the  contract  and  notes  in 
evidence  and  proved  that  he  was  ready,  willing  and  able  to 
carry  out  his  part  of  the  contract  and  that  Steer  refused  to 
comply.  The  defendants  introduced  no  evidence.  The 
court  instructed  the  jury  to  find  the  issues  for  the  plain tiflf 
and  to  assess  his  damages  at  $1,000.  A  verdict  being  ren- 
dered for  that  amount,  and  motion  for  a  new  trial  over- 
ruled, the  court  entered  judgment  upon  the  verdict.  The 
defendants  appealed.  To  reverse  the  judgment  of  the  trial 
court  two  defenses  are  relied  upon:  first,  that  the  note 
was  without  consideration;  second,  that  there  can  be  no 
recovery,  in  any  event,  in  excess  of  the  amount  of  damages 
established  by  the  evidence. 

Steer  and  Brown  both  executed  the  contract  for  the  sale 
and  purchase  of  the  property  therein  described,  and  exe- 
cuted the  notes  provided  for  in  the  contract.  Each  note 
in  express  terms  refers  to  the  contract  for  the  sale  of  the 
hardware  business  and  provides  that  it  shall  be  void  if  the 
payor  performs  his  part  of  the  contract.  The  contention 
that  the  note  in  question  is  without  consideration  is  with- 
out merit.  The  mutual  obligations,  undertakings,  and 
promises  of  the  respective  parties  constitute  a  valuable 
consideration  for  the  notes. 

The  notes  and  written  agreement  to  which  they  refer 
must  be  construed  together  to  determine  the  rights  and 
liabilities  of  the  parties.  They  are  parts  of  one  transac- 
tion and  together  constitute  a  single  contract.  The  record 
fails  to  disclose  that  Brown,  by  reason  of  the  breach  of 
the  contract,  sustained  anything  more  than  nominal  dam- 
ages. The  trial  court,  in  instructing  the  jury  to  assess 
the  damages  at  $1,000,  evidently  proceeded  upon  the 
assumption  that  the  contract  between  the  parties  was 
one  for  the  payment  of  liquidated  damages.  In  that  view 
of  the  case  proof  of  actual  damages  was  unnecessary.  If 
the  contract  is  for  liquidated  damages  the  judgment  of 
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the  trial  court  must  be  affirmed.  If,  upon  the  other  hand, 
the  contract  should  be  construed  as  simply  providing  a 
penalty  for  the  amount  of  damages  actually  sustained  in 
the  event  of  a  breach  thereof  by  either  party,  then  the 
judgment  must  be  reversed. 

The  adjudicated  cases  of  the  various  jurisdictions  of  our 
land,  as  well  as  the  other  literature  of  the  profession  sup- 
plied by  the  many  able  text  writers,  recognize  the  difficulty 
of  drawing  the  line  of  demarcation  between  liquidate 
damages  and  a  penalty.  However,  where  the  parties  to  an 
agreement  have  expressly  declared  the  sum  to  be  intended 
as  a  forfeit  or  penalt}^  and  no  other  intention  is  to  be  col- 
lected from  the  instrument,  it  will  be  generally  so  treated, 
and  a  recovery  will  be  limited  to  the  damages  actually 
sustained  by  the  breach  of  the  covenant  it  was  to  secure. 
On  the  other  hand,  it  will  be  inferred  the  parties  intended 
the  sum  named  as  liquidated  damages,  when  the  damages 
arising  from  the  breach  are  uncertain,  and  are  not  capable 
of  being  ascertained  by  any  satisfactory  or  known  rule,  or 
where,  from  the  nature  of  the  case  and  the  tenor  of  the 
agreement,  it  is  apparent  the  damages  have  already  been 
the  subject  of  actual  and  fair  calculation  and  adjustment. 
Gobble  V.  Linder,  76  111.  157. 

While  it  is  competent  for  parties  to  agree  upon  a  sum  as 
compensation  for  a  breach  of  a  contract  which  does  not 
manifestly  exceed  the  amount  of  the  injury  sustained,  the 
courts  have  nevertheless  generally  refused  to  give  a  con- 
struction oppressive  in  its  effect.  Where  such  a  state  of 
facts  has  arisen  the  courts  have  generally  construed  the 
contract  to  be  one  providing  a  penalty  for  the  damages 
actually  sustained.  Radloff  v.  Haase,  96  111.  App.  74; 
Scofield  V.  Tompkins,  95  111.  190;  Iroquois  Furnace  Com- 
pany V.  The  Wilkin  Manufacturing  Company,  181  111.  582. 

Where  the  question  is  whether  the  contract  creates  a 
penalty  or  liquidated  damages  for  its  breach  it  must  be 
construed  to  be  one  or  the  other.  It  can  not  be  held  for 
some  purposes  to  be  a  penalty  and  for  others  to  be  liqui- 
dated damages.     Tested  by  the  authorities  above  referred 
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to.  the  contract  now  under  consideration  presents  some 
features  which  would  incline  us  to  the  conclusion  that  it 
should  be  construed  as  creating  liquidated  damages.  It 
must  be  admitted  that  from  August  23d  to  December  1st 
Brown  had  a  right  to  assume  that  Steer  would  comply 
with  his  contract.  It  might  well  be  assumed  and  argued 
that  Brown  would  be  making  plans  to  go  into  other  busi- 
ness in  the  citv  of  Wvominff,  where  he  had  resided  for 
3'ears,  or  that  be  might  be  planning  to  go  into  the  same 
business  elsewhere,  which  he  might  lawfully  do  under  the 
contract.  A  breach  of  the  contract  by  Steer  on  Decem- 
ber 1st  would  of  necessit}''  disarrange  such  plans  and  if 
such  were  the  only  elements  of  damage  to  be  considered 
in  construing  the  contract  much  force  of  necessity  would 
be  given  to  the  argument  that  the  damages  were  uncertain 
and  difficult  of  ascertainment  by  proof,  and  that  the 
parties  under  such  circumstances  may  well  have  been  pre- 
sumed to  have  considered  all  of  these  elements  in  making 
the  contract  and  have  agreed  that  the  sum  fixed  should  be 
considered  the  actual  damages  sustained.  But  there  are 
other  features  of  the  contract  to  be  considered.  This 
contract  can  not  create  a  penalty  for  one  party  and  liqui- 
dated damages  for  the  other.  We  must  examine  the 
whole  scope  of  the  possible  liabilities  of  the  parties  in 
order  to  correctly  construe  the  contract.  Suppose  Steer 
had  conaplied  with  his  contract  in  every  respect,  Brown 
had  transferred  the  property  as  agreed,  and  had  performed 
every  part  of  his  contract  except  the  payment  of  the 
taxes  upon  the  stock  of  goods  for  the  year  1900,  and  Steer 
had  sought  to  recover  $1,000  for  such  breach  of  the 
contract  upon  the  theory  that  the  contract  provided 
for  liquidated  damages  and  not  a  penalty;  manifestly 
the  taxes  would  not  exceed  twenty  or  thirty  dollars;  the 
amount  could  be  definitely  ascertained;  if  Brown  should 
default  in  the  payment  of  the  taxes  and  Steer  should  pay 
them,  would  he  have  a  right  to  recover  $1,000  on  this 
contract  for  the  breach  ?     We  think  not. 

The   words  penalty   and   forfeiture  are  generally  used 
as  synonymous   terms.     Prima  faciei  the   word    penalty 
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excludes  the  idea  of  stipulated  or  liquidated  damages;  and 
it  has  been  held  that  the  words  liquidated  damages  are 
not  conclusive  between  the  parties.  Iroquois  Furnace 
Company  v.  The  Wilkin  Manufacturing  Company,  supra. 

The  contract  provides  that  each  party  shall  execute  a 
note  in  the  sum  of  $1,000  to  insure  the  performance 
of  the' several  and  respective  agreements  and  undertakings 
specified. 

Where  a  contract  provides  for  the  payment  of  a  gross 
sum  as  damages  for  a  faiJure  to  fulfill  any  one  of  several 
covenants,  and  the  damages  arising  from  some  of  the 
breaches  are  uncertain  and  difficult  to  ascertain,  while  the 
damages  arising  from  others  are  susceptible  of  easy  ascer- 
tainment, the  courts  will  construe  the  contract  as  one 
affording  a  penalty,  not  liquidated  damages.  People  v. 
Central  Pacific  Railroad  Company,  76  Cal.  29;  Iroquois 
Furnace  Company  v.  The  Wilkin  Manufacturing  Com- 
pany, 181  111.  582. 

We  hold  that  the  contract  in  this  case  should  be  con- 
strued as  a  penalty  authorizing  either  party  to  recover 
such  damages  only  as  the  evidence  shows  he  has  sustained. 
There  being  no  evidence  in  the  record  to  warrant  an 
award  of  $1,000  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 


OASES 
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Thikd  District — May  Term,  1902. 


First  National  Bank  et  al.  t.  Fidelity  &  Deposit  Go. 

1.  Contracts— itfecwjire  of  Damages  for  Breach,—!!!  actions  to 
recover  damages  for  the  breach  of  contracts,  the  law  does  not  aim  at 
complete  compensation  for  the  injury  sustained,  but  it  seeks  rather  to 
divide  than  to  satisfy  the  loss;  and  where  no  question  of  fraud,  malice 
or  oppression  arises,  the  direct  pecuniary  damages  with  costs  of  the  liti- 
gation form  the  measure  of  relief.  In  other  words,  the  law  refuses  to 
take  into  consideration  any  damages  remotely  resulting  from  the  acts 
complained  of.  In  such  actions  the  successful  party  recovers  only  such 
costs  as  are  taxable  under  the  statute.  He  can  not  usually  have  an 
allowance  for  his  loss  of  time  and  expense  in  prosecuting  the  demand 
or  ftiaking  the  defense  as  the  case  may  be,  and  the  expense  for  service 
of  attorneys  stands  upon  the  same  ground  as  the  other  personal 
expenses  of  the  party  not  embraced  in  the  list  of  taxable  costs. 

Debt-,  upon  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Mont- 
gomery County;  the  Hon.  Truman  E.  Ames,  Judge  presiding.  Heard 
in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion  filed  Novem- 
ber 1,  1902. 

Miller  &  Miller  and  Zink,  Jett  &  Kinder^  attorneys 
for  appellants. 

Lane  &  Cooper,  attoroeys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  upon  an  appeal  bond,  com- 
menced in  the  Circuit  Court  of  Montgomery  County,  March 
20, 1901,  by  the  appellants,  the  obligees  named  in  the  bond, 
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against  the  appellee,  one  of  the  obligors  thereof,  to  recover 
as  damages  the  cost  of  counsel  and  printing  their  briefs  in 
defending  the  case  on  the  appeal  for  which  the  bond  was 
given,  and  interest  on  the  fund,  which  it  is  claimed  appel- 
lants were  kept  from  receiving  by  reason  of  the  appeal, 
from  the  time  it  was  taken  until  it  was  disposed  of  by  the 
Appellate  and  Sjipreme  Courts.    The  bond  is  as  follows: 

"Know  all  Men  by  these  presents.  That  we,  Desnoyers 
Shoe  Company  and  Fidelity  &  Deposit  Company  of  Mary- 
land, are  held  and  firmly  bound  unto  the  First  National 
Bank  of  Litchfield,  Monark  Rubber  Company,  Geisecke 
Boot  and  Shoe  Manufacturing?  Companv,  David  R.  Kinder, 
Edwin  R.  Elliott,  Kate  E.Bolton,  Maria  Goodall,  A.  E. 
Nettleton,  Frank  N.  Tuttle  and  Henry  Tuttle,  in  the  penal 
sum  of  five  hundred  dollars,  for  the  payment  of  which  well 
and  truly  to  be  made,  we  and  each  of  us  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents.  Sealed  with  our  seal  and 
date  this  22d  day^  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight. 

The  condition  of  the  above  obligation  is  such,  that 
whereas,  on  the  first  day  of  December,  one  thousand  eight 
hundred  and  ninety-eight,  at  a  terra  of  the  Circuit  Court 
then  being  holden  within  and  for  the  county  of  !Mont- 
gomery,  in  the  State  of  Illinois,  the  court  vacated,  set  aside 
and  held  for  naught  a  certain  judgment  entered  bv  confes- 
sion in  vacation  after  the  April  term,  A.  D.  1898,  of  the 
said  Circuit  Court  of  Montgomery  Count}^,  Illinois,  to  wit, 
on  the  sixteenth  day  of  December,  1898,  in  favor  of  Des- 
noyers Shoe  Company  and  against  Henry  G.  Tuttle,  for  the 
sum  of  fifteen  hundred  and  sixty-three  dollars  and  seventy- 
four  cents  (besides  costs  of  suit),  and  held  that  the  First 
National  Bank  of  Litchfield,  Monark  Rubber  Company, 
Geisecke  Boot  &  Shoe  Manufacturing  Company,  David  R. 
Kinder,  Edwin  R,  Elliott,  Kate  E.  Bolton,  Maria  Goodall, 
A.  E.  Nettleton,  Frank  N.  Tuttle  and  Henry  G.  Tuttle  were 
entitled  to  priority  over  the  Desnoyers  Shoe  Company  in 
thej3roceeds  of  the  sale  of  the  ^oods  and  chattels  of  Henry 
G.  Tuttle,  sold  by  virtue  of  several  executions  in  the  hands 
of  the  sheritf  of  said  Montgomery  county,  Illinois,  from 
which  order  of  the  said  Circuit  Court  of  Montgomery 
County,  Illinois,  the  Desnoyers  Shoe  Company  has  prayed 
for  and  obtained  an  «ippeal  to  the  Appellate  Court  for  the 
Third  Districjb  of  this  State. 
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Now  if  the  said  Desnoyers  Shoe  Company  shall  duly 
prosecute  said  appeal,  and  shall  moreover  pay  the  amount 
of  the  costs  to  be  rendered  against  it,  the  said  DesnoVers 
Shoe  Company,  in  case  the  said  order  of  the  said  Mont- 
gomer}*^  County,  Illinois,  Circuit  Court  shall  bo  affirmed  in 
the  said  Appellate  Court,  and  shall  moreover  severally  pay 
any  and  all  damages  sustained  by  the  said  The  First 
National  Bank  of  Litchfield,  Mon'Srk  Rubber  Company, 
Geisecke  Boot  &  Shoe  Manufacturing  Company,  David  !fe. 
Kinder,  Edwin  R.  Elliott,  Kate  E.  Bolton,  Maria  Goodall, 
A.  E.  Nettleton,  Frank  N.  Tuttle  and  Henry  G.  Tuttle,  by 
reason  of  the  wrongful  prosecution  of  this  appeal,  then  the 
above  obligation  to  be  null  and  void;  otherwise  to  remain 
in  full  force  and  virtue. 

In  testimony  whereof,  the  said  Desnoyers  Shoe  Company 
has  caused  this  instrument  to  be  signed  by  its  president 
and  attested  by  its  secretary  and  its  corporate  seal  to  be 
hereto  affixed,  and  the  said  f'idelity  &  Deposit  Company  of 
ilarylund  has  caused  these  presents  to  be  executed  on  its 
behalf  by  a  member  of  its  local  board  of  directors,  and 
attested  by  its  agents  with  its  corporate  seal  hereto  affixed, 
all  done  this  22d  day  of  December,  189S. 

Desnoteks  Shoe  Company, 
By  J.  B.  Desnoyers,  Frest, 
Attest:     Celby  Barnes,  Secretary. 

Fidelity  and  Deposit  Company  of  Maryland, 
[Seal.]  By  C.  Wiggins, 

Member  of  Local  Board  of  Directors. 
Attest:    W.  H.  McLaran,  Agent." 

The  judgment  of  the  court  referred  to  in  the  bond  and 
sought  to  be  reversed  by  the  appeal  which  the  shoe  com- 
pany prosecuted  to  this  court  for  that  purpose,  was  entered 
by  the  Circuit  Court  of  Montgomery  County,  Illinois,  on 
December  1,  1898,  in  an  ap|)lication  which  the  sheriff  of 
that  county,  the  appellants  and  the  Desnoyers  Shoe  Com- 
pany made  to  the  court  to  determine  (among  other  things) 
the  conflicting  claims  of  the  shoe  company  and  the  appel- 
lants, other  than  Henry  G.  Tuttle,  in  and  to  a  fund  of 
$1,726,  which  was  the  proceeds  of  the  sale  of  certain  goods 
and  chattels  of  said  Henry  G.  Tuttle  which  the  sheriff  had 
taken  and  sold  by  virtue  of  certain  executions  against  him, 
•one  from  the  Circuit  Court  of  Montgomery  County,  Illinois, 
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upon  a  judgment  entered  in  vacation  in  favor  of  said  Des- 
noyers  Shoe  Company  for  $1,563.74  and  costs,  received  by 
the  sherifif  at  2  o'clock  p.  m.,  September  16, 1898;  two  from 
same  court  upon  judgments  in  favor  of  said  First  ^National 
Bank  aggregating  $551.75  and  costs,  received  by  the  sheriff 
at  7:30  o'clock  a.  m.,  September  26, 1898;  one  from  the  same 
court  upoii  a  transcript  judgment  of  a  justice  of  the  peace 
in  favor  of  said  Monark  Eubber  Company  for  $200  and 
costs,  received  by  the  sheriff  at  3:10  o'clock  p.  m.,  October  1, 
1898;  one  from  same  court  upon  a  transcript  judgment  of 
a  justice  of  the  peace  in  favor  of  said  Geisecke  Boot  & 
Shoe  Manufacturing  Company  for  $149.95 'and  costs, 
received  by  the  sheriff  at  3:10  o'clock  p.  m.,  October 
1,  1898;  one  from  the  City  Court  of  the  city  of  Litchfield 
in  Montgomery  county,  Illinois,  up©n  a  judgment  in  favor 
of  said  David  R,  Kinder,  for  $250  and  costs,  received  by 
the  sheriff  at  7:06  p.  m.,  October  10,  1898;  one  from  the 
same  court  upon  a  judgment  in  favor  of  said  A.  E.  Nettle- 
ton  for  $242.85,  received  by  the  sheriff  at  10:55  o'clock, 
October  11,  189S;  one  from  same  court  upon  a  judg- 
ment in  favor  of  said  Edwin  R.  Elliott  for  $722.35  and 
costs,  received  by  the  sheriff  at  10:50  o'clock  a.  m., 
October  11,  1898,  and  one  from  the  same  court  upon  a 
judgment  in  favor  of  said  Frank  N.  Tuttle  for  $302  and 
costs,  received  by  the  sheriff  at  11:55  a.  m.,  October  11, 
1898. 

After  hearinoj  the  application,  the  court  (among  other 
things)  adjudged  that  the  execution  in  favor  of  the  Des- 
noyers  Shoe  Company  was  void  for  the  reason  that  no 
proper  proof  was  made  of  the  execution  of  the  power  of 
attorney  to  confess  the  judgment  in  vacation  upon  which 
it  w^as  issued,  and  ordered  the  sheriff  to  pay  the  proceeds 
upon  the  other  executions,  beginning  with  the  first  one 
received,  then  the  next,  and  so  on  until  the  same  (less  the 
costs  of  taking  and  selling  the  goods  and  chattels)  was 
exhausted;  from  which  judgment  and  order  the  shoe  com- 
pany alone  prayed  for  and  was  allowed  an  appeal  to  this 
court,  and  to  effect  which  it  gave  said  bond  and  then  pros-  * 
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ecuted  its  appeal,  but  failed  to  secure  a  reversal  of  the  judg- 
ment and  order  which  was  affirmed  by  this  court  June  12, 
1900  (89  111.  App.  579);  and  upon  further  appeal  to  the 
Supreme  Court  by  the  shoe  company,  our  judgment  was, 
on  December  20,  1900,  affirmed  (188  111.  312). 

The  fund  in  question  was  deposited  by  the  sheriff  in  the 
First  National  Bank  of  Litchfield,  Illinois,  to  his  credit, 
before  such  application  was  made  to  the  court,  and  it 
remained  there  to  his  credit  until  January  21, 1901,  when  he 
paid  off  the  executions  in  favor  of  the  First  National  Bank, 
Monark  Rubber  Company,  Geisecke  Boot  and  Shoe  Manu- 
facturing Company,  and  David  E.  Kinder,  with  interest 
computed  thereon  up  to  the  time  of  paying  same,  which 
exhausted  the  fund.  From  the  time  the  application  was 
made  to  the  court  until  the  fund  was  paid  out,  none  of  the 
appellants  requested  the  sheriflf  to  pay  any  of  it  upon  any 
of  the  executions. 

A  part  of  the  appellants  each  paid  their  proportionate 
part  of  $100  for  fees  earned  by  counsel  in  defending  the 
appeal  for  them  and  also  $30  for  printing  the  briefs  of 
such  counsel,  and  some  of  the  other  appellants,  whose 
executions  were  not  paid  on  account  of  the  fund  being 
insufficient  to  reach  them,  were  severally  damaged  to  the 
extent  that  the  fund  was  depleted  by  the  payment  therefrom 
of  interest  upon  the  amount  of  the  respective  executions 
which  it  paid  for  the  time  the  appeal  was  pending  in  this 
and  the  Supreme  Court,  during  which  time  the  fund  bore 
no  interest. 

The  declaration  sets  out  the  bond  in  haeo  verba  and 

alleges: 

*  *  *  "by  which  writing  obligatory  the  defendant 
severally  acknowledged  itself  tX>  oe  held  and  firmly 
bound  unto  the  plaintiffs,  the  said  First  National  Bank 
of  Litchfield,  Monark  Rubber  Company,  Geisecke  Boot 
&  Shoe  Manufacturing  Company,  David  R.  Kinder,  Ed- 
win R.  Elliott,  Kate  E.  Bolton,  Maria  Goodall,  A.  E. 
Nettleton,  Frank  N.  Tuttle  and  Henry  G.  Tuttle,  in  the 
sum  of  SoOO,  according  to  the  tenor  and  effect  of  the 
said   writing  obligatory.     And    that  afterward     *     *    * 
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to  wit,  on  June  12, 1900,  by  the  consideration  of  said  Appel- 
late Court  the  said  judgment  and  order  in  the  said  writing 
obligatory  mentioned  was  affirmed  and  the  plaintiffs  recov- 
ered costs  against  the  said  Desnoyers  Shoe  Company. 

*'That  the  said  Desnoyers  Shoe  Company  further 
appealed  in  said  cause  to  the  Supreme  Court  of  the  State 

of   Illinois,  and  on   the  —  day  of in  the  year  1890, 

by  the  consideration  of  the  sKid  Supreme  Court,  the  said 
judgment  in  the  said  writing  obligatory  mentioned  was 
again  affirmed,  as  well  also  as  the  judgment  of  the  said 
Appellate  Court;  and  *  *  *  that  by  reason  of  the  pros- 
ecution of  the  said  appeal,  they  (plaintiffs)  were  each 
severally  damaged  by  reason  of  being  deprived  of  a  larffe 
amount  of  interest  upon  moneys  due  the  said  plaintiffs 
severally,  caused  by  said  appeal,  which  delayed  and  kept 
the  plaintiffs  from  receiving  said  sums  which  they  were 
entitled  to  receive  for  lon^  spaces  of  time,  to  wit,  for 
the  space  of  three  years,  which  interest  amounts  to  a  large 
sum  of  money,  to  wit,  the  sum  of  five  hundred  dollars; 
that  the  said  plaintiffs,  by  reason  of  the  said  appeal, 
severally  sustained  damages  by  reason  of  moneys  paid 
ont  for  printing  briefs  and  abstracts  in  and  about  defend- 
ing the  said  appeal,  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  two  hundred  dollars;  that  the  said 
plaintiffs  sustained  further  damages  by  reason  of  the  pros- 
ecution of  the  said  appeal  by  the  said  Desnoyers  'fehoe 
Company  in  a  large  sum  of  money,  to  wit,  the  sum  of  five 
hundred  dollars  paid  out  and  expended  by  the  plaintiffs 
for  attorneys  and  counselors'  fees  in  defending  the  said 
appeal  both  in  the  Appellate  Court,  and  the  Supreme 
Court;  that  neither  of  said  sums  of  money  for  interest, 
printer's  bill,  or  attorney  and  counsel  fees,  have  been  paid 
to  the  plaintiffs  as  provided  in  the  said  writing  obligatory 
or  interest  thereon,  or  any  part  thereof,  whereby  an  action 
has  accrued  to  the  plaintiffs  to  demand  from  the  defendant 
the  sum  of  five  hundred  dollars."  And  then  charges 
that  "the  defendant,  though  requested,  has  not  paid 
the  said  sums  of  money  or  any  part  thereof  to  the 
plaintiffs,  but  refuses  to  do  so,  to  the  damage  of  plaintiffs 
of  five  hundred  dollars,  and  therefore  they  bring  their 
suit,"  etc. 

The  pleas  were  non.  est  factum,  non  damnificatvs  and  a 
general  denial  of  each  fact  charged  as  a  breach  of  the 
bond.  Issue  was  joined  on  the  pleas  and  a  trial  had 
before   the  court   without  a  jury  by  consent  of   parties, 
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and  the  court  found  for  the  defendant  and  gave  judo;ment 
in  bar  of  the  action.  The  plaintiffs  excepted  to  such 
finding  and  judgment,  prayed  for  and*  were  allowed  an 
•appeal  to  this  court,  and  to  effect  a  reversal  of  the  judg- 
ment, argue  in  this  court  that  the  judgment  is  against  the 
evidence  and  the  law  applicable  thereto. 

It  is  contended  that  by  the  express  terms  of  the  bond, 
the  appellee  covenanted  with  the  appellants  that  the  shoe 
corfipany  should  prosecute  its  appeal  and  pay  the  costs  • 
rendered  against  it  in  case  the  judgment  and  order 
appealed  from  should  be  affirmed  by  this  court,  and  also 
that  the  shoe  company  should  pay  any  and  all  damages 
severally  sustained  by  the  appellants  by  reason  of  the 
wrongful  prosecution  of  the  appeal;  that  the  declaration 
charges  that  the  judgment  and  order  was  affirmed  by  this 
court;  and  that  the  appellants  were  severally  damaged  by- 
reason  of  the  wrongful  prosecution  of  the  appeal  to  the 
extent  of  certain  moneys  paid  out  by  them  respectively 
for  counsel  fees  and  printing  briefs  for  defending  the 
appeal  in  this  court,  and  that  they  were  severally  deprived 
of  the  interest  on  the  fund  from  the  time  the  appeal  was 
taken  until  the  fund  was  paid  on  the  executions. 

And  in  support  of  the  judgment  invoh^ed  in  the  case 
at  bar  it  is  insisted  that  by  the  terms  of  the  bond  the 
appellee  did  not  expretisly  undertake  that  the  shoe  company 
should  pay  interest,  counsel  fees,  or  for  the  printing  of 
briefs  if  the  judgment  and  order  mentioned  in  the  bond 
was  affirmed,  or  the  prosecution  of  the  appeal  was  wrong- 
ful, but  only  that  it  should  "  pay  the  amount  of  costs  to 
be  rendered  against  it  *  *  *  incase  *  *  *  said  order 
of  the  said  *  *  »  Circuit  Court  shall  be  affirmed  in  the 
said  Appellate  Court,  and  shall  moreover  severally  pay 
any  and  all  damages  sustained  by  the  said  (appellants)  by 
reason  of  the  wrpngful  prosecution  of  this  appeal;"  and 
that  the  language  of  the  undertaking  does  not  include 
interest  on  the  fund,  fees  paid  counsel  or  for  printing 
briefs,  when  strictly  construed  in  favor  of  the  appellee, 
who  being  surety,  is  not  liable  beyond  the  precise  terms 
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of  the  undertaking;  or  if  sQch  interest,  fees  and  printing 
bill  could  be  included  in  the  terms  of  the  undertaking, 
still  the  appellants  can  not  recover  in  this  uctiou  because 
the  declaration  charges  (as  they  insist)  that  the  appellees- 
joi7itly  sustained  the  damages  claimed,  whereas  the  evi- 
dence shows  they  sustained  them  severally. 

In  action^  to  recover  damages  for  the  breach  of  con- 
tracts, the  law  does  not  aim  at  complete  compensation 
for  the  injury  sustained;  but  it  seeks  ra.ther  to  divide 
than  to  satisfy  the  loss,  and  where  no  question  of  fraud, 
malice,  or  oppression  arises,  the  direct  pecuniary  damages 
with  costs  of  the  litigation  form  the  measure  of  relieL 
In  other  words,  the  law  refuses  to  take  into  consider- 
ation any  damages  remotely  resulting  from  the  acts 
complained  of.  Sedgwick  on  Damages,  6th  Ed.,  56. 
.  In  such  actions  *'the  successful  party  recovers  only 
such  costs  as  are  taxable  under  the  statute.  He  can  not 
usually  have  an  allowance  for  bis  loss  of  time  and 
expense  in  prosecuting  the  demand  or  making  the  defense 
as  the  case  may  be,  and  the  expense  for  service  of  attor- 
neys stands  upon  the  same  ground  as  the  other  personal 
expenses  of  the  party  not  embraced  in  the  list  of  taxable 
costs."    Jones  v.  The  People,  19  111.  App.  300. 

And  we  are  of  opinion  that  a  proper  construction  of 
the  language  used  by  the  parties  to  the  .  bond  does  not 
indicate  that  they  intended  that  the  appellants  should  be 
indemnified  by  the  bond  beyond  such  compensation  as  is 
usually  allowed  for  the  non-compliance  of  contracts  fairly 
made,  or  duties  which  ought  to  be  performed,  and  the  non- 
performance of  which  produces  loss  to  others  not  in  fault; 
and  no  such  fraud,  malice  or  op|>res$ion  exists  as  to  call 
for  exemplary  damages;  and  that  the  shoe  company  by 
litigating  its  claim  to  the  fund  under  its  execution,  even 
to  the  extent  of  prosecuting  the  appeal  to  this  court,  under 
the  circumstances,  should  not  be  and  was  not  required  to 
give  a  bond  that  it  should  pay  the  cost  of  opposing  coun- 
sel or  of  printing  their  briefs  or  the  payment  of  interest 
on  the  fund  pending  the  appeal,  when  the  effect  of  the 
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appeal  was  not  to  place  the  money  in  possession  of  the 
shoe  company,  but  to  leave  it  in  the  sheriff's  hands  where 
it  rightfully  was  at  the  time  such  claim  was  made,  and 
remained  until  the  appeal  was  disposed  of.  Van  Gordon 
V.  Ormsby,  60  Iowa,  510. 

The  cases  cited  by  counsel  for  appellants,  in  which  the 
court  allowed  for  opposing  counsel,  or  interest  and  the  like, 
held  the  obligees  upon  penal  bonds  by  reason  of  some  stat- 
ute allowing  such,  or  the  language  of  the  undertakings 
more  clearly  showed  that  such  were  intended  to  be  covered 
than  the  language  of  the  undertaking  in  question  in  the 
case  at  bar. 

The  other  points  raised  and  discussed  by  counsel  will 
not  be  considered  for  the  reason  that  the  conclusion  we 
have  reached  as  above  stated,  is  sufficient  to  affirm  the 
judgment,  which  is  therefore  accordingly  done. 


Frank  Freer  et  al.  v.  Mrs.  Mary  Holland  et  al. 

1.  Statute  OF  Iamttatioss— Evidence  Admissible  IVJiere  it  is  Spe- 
daily  Pleaded  and  Relied  Upon, -^In  an  action  for  damages  caused  by 
operating  a  coal  mine,  under  the  issue  presented  by  tlie  declaration, 
pleas  of  the  statute  of  Jitnitations  and  the  replication  thereto,  it  is  only 
evidence  .of  such  wrongful  acts  as  the  defendants  had  committed  within 
the  five  years  next  betore  the  suit  was  commenced,  and  of  wliich  the 
plaintiffs  complained  in  their  declaration,  that  is  admissible. 

Trespass  on  the  Case.— Damages  caused  by  operating  a  coal  mine. 
Appeal  from  the  Circuit  Court  of  Christian  County;  the  Hon.  Samuel 
L.  DwiGHT,  Judge  presiding.  Heard  in  this  court  at  the  May  term, 
1902.    Reversed  and  remanded.    Opinion  filed  November  1,  1903. 

J.  C.  MoQuiGG  and  J.  C.  &  W.  B.  McBride,  attorneys 
for  appellants. 

Drennan  &  Anderson,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 
This  was  an  action  on  the  case  brought  in  the   Circuit 
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Court  of  Christian  County,  on  November  15,  1900,  by  the 
appellees,  Mary  Holland,  Josie  G.  Shea,  Nellie  T.  Shea  and 
Kate  F.  Hon  burg,  against  the  appellants,  Frank  Froer,  D. 
H.  Harts,  Emma  Harts  and  Julius  Broehl,  to  recover 
damages  to  certain  lots  alleged  to  belong  to  them  and 
situated  in  the  city  of  Pana  in  said  county,  which  damages 
are  alleged  to  have  been  occasioned  by  the  wrongful  acts 
of  the  appellants  in  operating  their  coal  mine,  which  is 
situated  near  to  and  in  front  of  said  lots. 

The  case  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  the  appellees  for  $100. 

The  appellants  moved  for  a  new  trial,  which  beino:  denied, 
they  excepted,  bring  the  case  to  this  court  by  ap|>eal,  and 
to  eflfect  a  reversal  of  the  judgment,  argue  that  the  court 
admitted  improper  evidence,  gave  improper  instructions, 
refused  proper  instructions,  and  that  the  verdict  and  judg- 
ment are  not  supported  by  the  evidence. 

The  declaration  charged  that  one  Michael  Shea,  in  his 
lifetime  and  up  to  the  time  of  his  death,  in  1807,  was  the 
owner  in  fee  and  possessed  of  lots  9  and  10,  block  2,  in 
North  Pana,  Illinois;  that  he  died  intestate,  leaving  Ellen 
Shea,  his  widow  (who  afterward  intermarried  with  one 
Michael  Cummins),  and  the  plaintiffs  in  this  case,  his  chil- 
dren and  only  heirs  at  law;  that  he,  before  and  at  the  time 
of  his  death,  resided  upon  said  lots  with  his  said  wife  and 
children,  and  she,  at  his  death,  became  entitled  to  an  estate 
of  homestead  therein,  and  continued  to  reside  thereon  until 
her  death,  on  or  about  July  18,  1900;  that  said  lots,  before 
the  grievances  hereafter  alleged  to  have  been  committed  by 
the  appellants,  were  well  improved  with  buildings  on  each, 
which  were  of  great  intrinsic  and  rental  value;  that  the 
soil  of  said  lots  was  well  drained  and  fertile;  that  the  said 
lots  were  much  higher  than  the  ground  to  the  south  of 
them,  and  the  natural  drainage  from  them  was  to  the  south 
into  a  natural  slough  or  pond;  that  the  defendants,  in  ISSO, 
and  while  said  Ellen  was  in  possession  of  said  lots,  sunk  a 
coal  pit  upon  premises  in  front  of  and  adjacent  to  them, 
threw  up  an  embankment  or  mound  around  the  pit,  erected 
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a  tower,  chutes  and  other  structures  upon  said  mound  and 
around  said  pit  for  the  purpose  of  hoisting  and  shipping 
coal  out  of  the  coal  mine  connected  with  the  pit;  and  from 
thence  hitherto,  the  defendants  have  operated  the  coal 
mine  through  the  pit,  and  hoisted  and  shipped  therefrom 
great  quantities  of  coal,  slack  and  other  materials,  thereby- 
causing  great  jarring  and  shaking  of  the  buildings  on  said 
lots,  and  also  causing  great  noises  which  disturbed  and 
interfered  with  the  plaintiffs  in  the  use  and  enjoyment  of 
said  lots;  that  the  defendants  threw  into  said  buildings  and 
upon  said  premises,  dirt,  cinders,  ashes,  smoke,  acid,  salty 
and  oily  water,  slack,  noisome  vapors  and  other  offensive 
odors;  and  by  means  of  said  embankment  or  mound,  and 
the  structures  upon  the  same,  the  defendants  have  pre- 
vented the  water  which  falls  upon  the  ground  adjacent  to 
said  lots,  from  flowing  and  passing  away  into  a  natural 
slough  or  pond  which  is  servient  to  them,  and  caused  such 
water  to  flow  into  the  said  lots  and  stand  and  become 
stagnant  there;  and  that  the  defendants  have  hoisted  from 
said  coal  pit,  great  quantities  of  salty,  alkali,  acid  and  oily 
water  and  dumped  the  same  upon  said  mound  or  embs^nk- 
ment  so  that  it  flows  therefrom  onto  said  lots  and  into  the 
wells  and  under  the  buildings  thereon,  thereby  causing  the 
same  to  become  utterly  useless  and  entirely  preventing  the 
plaintiff  from  the  'use  and  enjoyment  thereof  without 
hinderance,  and  depreciating  the  intrinsic  and  rental  value 
thereof,  and  almost  destroying  the  same,  to  the  damage  of 
the  plaintiffs  of  $5,000. 

The  defendants  pleaded  first,  "  not  guilty,'*  and  second, 
five  years  statute  of  limitations,  and  issue  was  joined  on 
the  first  plea  and  a  replication  was  interposed  to  the  second 
that  the  several  grievances  in  plaintiffs'  declaration  men- 
tioned, were  committed  within  five  years  next  before  the 
commencement  of  this  suit  and  issue  was  joined  on  such 
replication. 

The  evidence  shows  that  Michael  Shea  died  intestate  in 
July,  1867;  that  he  owned  in  fee  and  was  in  possession  of 
the  said  lots  before  and  at  the  time  he  died;  that  at  the 
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time  he  died  he  was  occupyino;  said  lot  10  with  his  said 
wife  and  children  as  a  homestead,  and  left  surviving  him 
Ellen  Shea,  his  widow,  and  Mary  Holland,  Kate  F.  Hon- 
burg,  Josie  G.  Shea,  Nellie  T.  Shea  and  Bridgie  Shea,  his 
children  and  onl}*  heirs  at  law;  that  said  Bridgie  Shea  died 
intestate  and  without  ever  having  had  a  husband  or  child; 
that  said  Ellen  Shea  continued  to  live  on  said  lot  10  and  to 
possess  it  and  also  said  lot  9  until  she  died  intestate  on  July 
18,1900,  leaving  the  plaintiffs  in  this  case  and  one  John 
Cummins  (a  son  by  her  second  husband)  as  her  children  and 
only  heirs  at  law  her  surviving. 

In  18S0  a  coal  shaft  was  sunk  and  a  coal  mine  opened  by 
some  of  the  defendants  and  one  other  person  as  partners, 
upon  premises  immediately  south  of  the  two  lots  in  ques- 
tion in  this  case  and  within  175  feet  of  the  south  line  there- 
of, and  they  operated  a  coal  mine  there  as  such  copartners 
until  1891,  when  the  defendants,  as  copartners,  began 
operating  it  and  continued  to  do  so  until  July  1,  1897, 
when  "The  Pana  Coal  Company"  was  incorporated,  and 
since  that  date  said  coal  mine  has  been  owned  and  operated 
by  that  company  and  not  by  the  defendants.  On  the  trial 
the  court  permitted  the  plaintiffs  to  introduce  testimony  to 
the'effect  that  those  operating  the  said  coal  mine  caused 
slack,  surface  water,  coal,  smoke,  dust,  acid  water,  alkali 
water,  and  salt  water  to  be  thrown  upon  the  lots  in  ques- 
tion at  various  times,  continuously  from  1880  to  the  time 
this  suit  was  commenced,  and  defendants  objected  to  all 
such  testimony  except  such  as  tended  to  show  such  acts 
within  five  years  before  this  suit  was  commenced,  but  the 
court  overruled  the   objection  and  the  defendants  excepted. 

At  the  close  of  the  evidence  the  defendants  moved  the 
court  to  exclude  from  the  consideration  of  the  jury  all 
testimony  of  any  wrongful  acts  which  caused  damage  to 
said  lots  for  any  time  prior  to  five  years  before  this  suit 
\vas  commenced,  but  the  court  denied  the  motion  and  th^ 
defendants  excepted;  and  the  defendants  prepared  a  writ- 
ten instruction  to  the  effect  that  the  jury  should  not  con- 
sider any  of  the  testimony  as  to  any  wrongful  acts  commit- 
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ted  on  their  part  for  any  time  more  than  five  years  prior 
to  the  commencement  of  this  suit,  and  requested  the  court 
to  give  it  to  the  jury,  but  the  court  refused  so  to  do,  and 
they  excepted. 

It  is  contended  that  all  of  said  rulings  of  the  court  were 
improper  for  the  reason  that  under  the  issue  presented  by 
the  declaration  pleas  of  the  statute  of  limitations  and  tlie 
replication  thereto,  it  was  only  such  wrongful  acts  as  the 
defendants  had  committed  within  the  five  years  next  be- 
fore this  suit  was  commenced  and  of  which  the  plaintiffs 
complained  in  their  declaration  that  were  involved,  and  in 
that  view  we  must  concur. 

It  is  also  contended  that  the  verdict  and  judgment  are 
not  supported  by  the  averment  of  the  declaration  that  the 
plaintiffs  were  the  only  heirs  at  law  of  their  father;  or  the 
evidence,  which  showed  that  they  were  not  the  only  own- 
ers of  the  lots,  as  they  were  not  the  only  heirs  at  law  of 
their  father,  for  he  left  another  child  (Bridgie  Shea)  who 
died  before  this  suit  was  commenced,  and  her  portion  of 
said  lots  descended  to  .her  mother  and  her  sisters,  and  at 
the  death  of  her  mother,  the  mother's  share  descended  to 
the  plaintiffs  and  John  Cummins,  her  son  by  her  second 
husband.  And  in  that  view  we  must  also  concur,  for  the 
plaintiffs,  under  the  averments  of  their  declaration,  under- 
took to  show  that  they  were  the  only  heirs  at  law  of  their 
father,  while  the  proofs  showed  that  there  was  another  heir, 
a  portion  of  whose  interest  in  the  lots  was  owned  at  the 
time  this  suit  was  commenced,  by  John  Cummins. 

And  the  evidence  further  shows  that  whatever  damages 
have  been  caused  to  said  lots  since  July  1,  1897,  by  reason 
of  the  wrongful  acts  committed,  if  any,  and  of  which  com- 
plaint is  made  in  the  declaration,  were  committed  by  the 
Pana  Coal  Company  and  not  by  the  defendants. 

The  damages  assessed  by  the  jury  under  the  erroneous 
rulings  of  the  court  indicated,  doubtless  embraced  largely 
wrongs  committed  by  another  than  the  defendants,  and 
for  which  they  were  not  responsible;  and  also  for  wrongs 
committed  which  were  barred  bv  the  statute  of  limita- 
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tions,  which  was  specially  pleaded  and  relied  upon,  and 
therefore  the  judgment  based  on  such  will  be  reversed 
and  the  cause  remanded  to  the  Circuit  Court  for  such 
further  proceedings  as  to  law  and  justice  appertain,  and 
which  are  not  in  conflict  with  the  view  herein  expressed. 


W.  P.  Jeffries  v.  J.  N.  Loving. 

1.  Real  Estate  Brokers— When  Entitled  to  Commissions. —X  real 
estate  broker  is  entitled  to  his  comsnisdiond  when  he*  procures  a  pur- 
chaser ready,  wiUing  and  able  to  buy  the  land. 

2.  INSTRUCTIONS—S^af inflf  Abstract  Propositions  of  /.aw.— Instruc- 
tions stating  mere  abstract  propositions  of  law  are  properly  refused. 

Assninpsit,  with  attachment  in  aid.  Appeal  from  the  Circuit  Ck>urt 
of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion  filed 
November  1,  1902. 

Mills  &  Fitzgerald,  attorneys  for  appellant. 

I.  A.  Buckingham,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  (with  attacljment  writ 
issued  in  aid  and  levied  upon  real  estate  of  the  appellant), 
which  was  brought  in  the  Circuit  Court  of  Macon  County 
by  the  appellee,  John  M.  Losing,  against  the  appellant, 
W.  P.  Jeffries,  to  recover  $360  which  Jeffries  had  agreed 
to  pay  Loving  as  commissioner  for  procuring  a  purchaser 
to  whom  Jeffries  sold  his  farm  situated  in  said  countj^ 

The  declaration  consisted  of  the  consolidated  common 
counts,  to  which  the  appellant  pleaded  non-assumpsit,  and 
issue  being  joined,  a  trial  was  had  by  jury,  and  verdict 
returned  in  favor  of  the  appellee  for  $360. 

The  appellant  moved  for  a  new  trial,  which  being  denied, 
he  excepted,  and  judgment  was  rendered  upon  the  verdict, 
but  no  order  was  made  on  the  attachment;  he  appeals  to 
this  court,  and  to  reverse  the  judgment  alleges  that  the 


Thtud  DtsTRicT— May  Teem.  1902.        381 

Jeffries  v.  Loving. 

verdict  ia  not  supported  by  the  evidence,  that  the  court 
erred  in  ruling  upon  the  evidence,  the  instructions,  the 
motion  for  a  new  trial,  and  in  failing  to  make  any  order  on 
the  attachment. 

The  appellee  is  a  lawyer  and  real  estate  agent  residing 
in  Dalton  City,  Moultrie  county,  Illinois.  The  appellant 
owned  a  farm  of  360  acres  near  Dalton  City  upon  which  he 
formerly  resided  but  had  removed  from  it  to  Bartlett,  Ten- 
nessee. They  were  well  acquainted  with  each  other  and 
in  July,  1900,  the  appellee  wrote  to  the  appellant  inquir- 
ing whether  he  desired  to  sell  his  farm,  stating  that  in  case 
he  did,  he  (appellee)  would  like  to  be  agent  therefor. 

The  appellant  replied  by  letter  that  the  farm  was  for 
sale  and  that  he  wanted  the  appellee  to  sell  it  for  him;  that 
he  (appellant)  wanted  $85  per  acre  for  the  south  120 
acres,  and  $75  per  acre  for  the  remainder,  out  of  which 
he  would  pay  the  appellee  $1  per  acre  as  commissions 
for  making  the  sale,  or  would  pay  him  one-half  of  what  he 
might  get  for  the  farm  over  above  price. 

Upon  receipt  of  the  letter  from  the  appellant,  the  appel- 
lee listed  the  farm  for  sale  upon  his  books  at  the  price  and 
on  the  terms  stated  in  the  letter,  notified  the  various  real 
estate  agents  in  his  locality  that  he  had  the  farm  for  sale, 
and  posted  notices  in  Dalton  City  and  vicinity  to  the  same 
effect.  A  short  time  thereafter  one  Grounds  stated  to  the 
appellee  that  he  would  like  to  buy  80  or  120'acres  from  the 
south  part  of  the  Jeffries  farm  at  $80  per  acre,  and  the 
appellee  wrote  to  the  appellant  for  authority  to  sell  Mr. 
Grounds  the  part  of  the  farm  he  wanted  at  that  price.  The 
appellant  replied  by  letter,  that  the  appellee  might  sell  Mr. 
Grounds  120  acres  of  the  farm  at  $80  per  acre,  but  that  he 
must  take  the  west  eighty  and  the  north  forty  acres;  but  Mr. 
Grounds  declined  to  take  the  part  of  the  farm  designated 
by  Mr.  Jeffries  in  his  letter. 

In  the  early  part  of  October,  1900,  a  son  of  Mr.  Jeffries 
came  to  and  remained  in  Dalton  City,  and  one  Bradley 
was  keeping  an  eating  house  there.  During  this  time,  Mr. 
Kane  and  his  wife,  of  Ivesdale,  Champaign  county,  Illinois, 
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being  desirous  of  buying  a  farm,  came  to  Dalton  City  to 
look  at  one  which  was  for  sale  near  there  (not  the  Jeffries 
farm)  and  after  looking  it  over,  found  it  did  not  suit  them. 
They  took  dinner  that  day  at  Mr.  Bradley's  house  and 
upon  inquirin<T  of  him  whether  there  were  other  farms  for 
sale  around  there,  were  told  that  he  knew  of  none,  but 
suggested  that  if  they  would  leave  their  names  and  address, 
he  would  write  and  inform  them  in  case  he  should  learn  of 
any. 

This  they  did,  and  in  a  day  or  so  after  they  had  gone 
home,  Mr.  Bradley  sought  the  appellee  and  informed  him 
that  he  was  of  opinion  that  he  knew  parties  who  would 
buy  the  Jeffries  farm.  On  the  trial  Bradley  testified  that 
the  appellee  then  told  him  that  if  he  (Bradley)  would  sell 
the  farm,  he  should  have  commissions,  which  the  appellee, 
however,  denied.  At  any  rate  Mr.  Bradley  wrote  a  letter 
to  Mr.  and  Mrs.  Kane  informing  them  that  he  had  a  farm 
for  sale  near  Dalton  City  which  he  believed  would  suit 
them,  and  requested  them  to  come  and  see  it^  At  the  same 
time  the  Kanes  received  Mr.  Bradley's  letter,  they  also 
received  one  from  Mr.  Rogers,  a  real  estate  agent  of  Find- 
ley,  Illinois,  stating  that  he  bad  a  farm  for  sale  near  his 
place  and  requesting  them  to  come  and  see  it.  Findley  is 
between  Ivesdale  and  Dalton  City,  and  the  Kanes  con- 
cluded to  go  and  see  both  farms.  They  arrived  at  Findley 
first,  saw  Mr.  Rogers,  and  by  him  were  shown  the  farm  near 
there  about  which  he  had  written  them.  It  did  not  suit 
them  and  they  so  informed  Mr.  Rogers  and  told  him  also 
that  they  were  going  to  Dalton  City  to  see  a  farm  near 
there.  Mr.  Rogers  offered  to  send  them  to  Dalton  City  in 
his  carriage  and  suggested  that  they  ffo  and  see  the  apjiel- 
lee,  who  had  the  Jeflfries  farm  for  sale,  which  he  thought  • 
would  suit  them.  They  accepted  Mr.  Rogers'  offer  and 
went  in  his  carriage  to  the  appellee's  house.  Mr.  Rogers 
sent  a  note  to  the  appellee  along  with  the  driver  of  the  car- 
riage in  which  he  stated  that  "  this  will  introduce  Mr. 
Mike  Kane  to  you;  show  him  the  360  acres  of  Jeffries  land 
and  give  him  lowest  prices  subject  to  one  dollar  per  acre 
commissions  for  mvself.     I  think  1  can  sell  him  the  farm." 
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I  After  the  Kanes  arrived  at  the  appellee's  house,  they  were 

by  him  shown  the  Jeffries  farm  as  suggested  in  the  note  of 
Mr.  Rogers,  which  the  driver  gave  him,  and  the  Kanes  were 
so  much  pleased  with  the  farm  that  they  told  the  appellee 
that  they  would  take  it  in  case  the  price  was  suitable.  The 
appellee  informed  them  that  Mr.  Jeffries  had  listed  the 
farm  to  him  at  $85  per  acre  for  the  south  120  acres  and  8T5 
per  acre  for  the  remaining  240  acres;  that  afterward  he  had 
offered  to  take  $80  per  acre  for  a  part  of  it;  that  he  did 
not  know  if  he  would  take  that  for  it  now,  but  that  he 
would  find  out  and  let  them  know  the  lowest  price  for 
which  Mr.  Jeffries  would  sell;  they,  agreeing  to  wait  his 
ascertaining  it,  went  to  the  house  of  an  acquaintance  in 
Dal  ton  City.  The  appellee  at  once  wired  Mr.  Jeffries  that 
he  had  a  customer  for  his  farm  and  to  answer  him  quick 
the  lowest  price  he  would  take.  Mr.  Jeffries  answered  by 
wire,  "  T\vent\'-seven  thousand  five  hundred  dollars;"  upon 
receipt  of  which  the  appellee  went  to  where  the  Kanes 
were  stopping,  found  Mrs.  Kane  but  not  her  husband  (he 
having  gone  out),  and  upon  showing  her  the  telegram  he 
had  received  from  Mr.  Jeffries,  she  stated  that  they  would 
take  the  farm  at  that  price.  On  his  return  from  seeing  Mrs. 
Kane,  the  appellee  met  the  son  of  Mr.  Jeffries  on  the  street 
and  he  said,  "I  hear  you  have  purchasers  for  father's  farm;" 
and  the  appellee  replied,  "Yes;  I  have  sold  it."  In  a  short 
time  thereafter,  Mr.  Bradley  sought  the  appellee  and 
inquired  if  he  (Bradley)  would  be  paid  commissions  in  case 
a  sale  of  the  Jeffries  farm  was  made  to  the  Kanes,  and 
upon  being  informed  he  would  not,  Mr.  Bradley  replied 
that  Mr.  Jeffries'  son  could  sell  the  farm  to  them  and  then 
he  (Bradley)  would  get  commissions.  The  son,  with  Brad- 
ley, then  sought  Mr.  and  Mrs.  Kane  and  persuaded  them  to 
buy  the  farm  through  the  son,  who  would  throw  $335  off 
his  commissions,  so  the  farm  would  cost  them  only  $27,155 
if  he  bought  through  him,  instead  of  $27,500  if  he  bought 
through  the  appellee.  The  Kanes  then  agreed  to  buy 
through  the  son,  and  the  appellant,  with  full  knowledge  of 
all  the  foregoing  facts,  ratified  the  sale  made  by  the  son 
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and  conveyed  the  farm  to  Mr.  and  Mrs.  Kane  for  $27,165, 
out  of  which  he  paid  the  son  $25  as  commissions. 

The  appellant  contends  in  this  court  as  he  did  in  the  Cir- 
cuit Court,  that  under  the  facts  in  this  case,  he  acted  impar- 
tially as  between  his  two  agents,  the  appellee  and  the  son, 
each  of  whom  he  had  rightfully  employed  to  sell  his  farm 
at  the  same  price  ($27,500),  out  of  which  the  agent  making 
the  sale  should  have  $300  commissions,  leaving  the  appel- 
lant $27,140;  that  inasmuch  as  the  son  sold  the  land  first 
so  that  it  netted  the  appellant  $27,140,  therefore  the  son 
and  not  the  appellant  earned  the  commissions. 

A  complete  answer  to  that  contention  is  that  under  the 
undisputed  contract  of  employment  between  the  appellee 
and  the  appellant,  the  latter  agreed  to  pay  the  former  $360 
out  of  the  purciiase  price  when  the  former  procured  a  cus- 
tomer who  was  able  and  willing  to  purchase  the  latter's 
farm  at  $27,500.  And  that  the  appellee  did  procure  Mr. 
and  Mrs.  Kane,  who  were  able  and  willing  to  purchase  said 
farm  at  said  price,  and  the  appellant  accepted  them  as  pur- 
chasers and  actually  conveyed  the  farm  to  them. 

The  mere  fact  that  the  appellant  had  also  contracted 
with  another  agent  (his  son)  to  find  him  a  customer  for  the 
farm  at  the  same  price,  and  had  agreed  to  pay  him  the  same 
commissions,  and  that  such  other  agent  induced  the  appel- 
lant to  convey  the  farm  to  the  same  customers  which  the 
appellee  had  already  procured  at  a  price  which  netted  the 
af)pellant  the  same  sum  fpr  his  farm  but  which  reduced  the 
price  to  the  purchaser  and  also  the  commissions  to  the 
other  agent,  did  not  absolve  the  appellant  from  liability  to 
the  appellee  for  the  commissions  which  he  had  already 
earned. 

AVe  have  carefully  considered  the  rulings  made  by  the 
court  on  the  evidence,  of  which  the  appellant  complains, 
and  in  the  view  we  have  taken  of  this  case,  find  that  none 
of  them  were  improper.  The  court  gave  two  instructions 
for  the  appellee  and  five  for  the  appellant,  and  refused  a 
large  number  which  the  appellant  requested.  Those  refused 
nearly  all  stated  mere  abstract  propositions  of  la\V  and  were, 
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for  that  renson  alone,  properly  refused.  (Chicago  City  Ey. 
Co.  V.  Anderson,  193  III.  9.)  The  others  were  properly 
refused  because  there  being  no  evidence  of  any  fraudulent 
conduct  on  the  part  of  the  appellee,  there  was  no  evidence 
to  base  them  upon.  The  two  given  for  appellee  are  not 
complained  of. 

The  omission  of  the  court  to  make  any  order  on  the 
attachment  writ  which  had  been  issued  in  aid  of  the  action 
and  levied  upon  real  estate  belonging  to  the  appellant,  does 
not  work  any  prejudice  to  him,  for  it  is  undisputed  that  he 
resides  outside  of  the  state,  and  being  indebted  to  the  appel- 
lee, the  latter  had  the  right  to  have  the  writ  issued  in  aid 
of  his  action,  and  levied  upon  any  real  estate  he  could  find 
in  the  jurisdiction  of  the  Circuit  Court  where  this  action 
was  brought. 

The  appellant  has  not,  therefore,  been  prejudiced  by  the 
failure  of  the  court  to  make  any  order  respecting  the  attach- 
ment. Besides,  the  record  fails  to  show  that  either  of  the 
parties  requested  the  court  to  dispose  of  the  attachment, 
which  doubtless  was  the  occasion  of  none  being  made. 

Finding  that  the  conclusion  reached  in  this  case  in  the 
Circuit  Court  is  in  accordance  with  the  facts  and  the  law 
applicable  thereto,  and  does  justice  to  the  parties,  we  will 
affirm  the  judgment  there  entered. 


Schmoldt  Bros.  y.  M.  E.  Langston. 

1.  Principal  and  Agent— Principal  is  Bound  by  the  Acta  of  His 
Agent,  in  the  Exercise  of  Powers  Within  the  Apparent  Scope  of  His 
AutJiority.— The  principal  is  bound  by  the  acts  of  his  agent  in  the  exer- 
cise of  powers  within  the  apparent  scope  of  his  authority,  unless  lim- 
itations upon  such  power  are  brought  to  the  notice  of  the  person  with 
whom  the  agent  deals,  and  whether  the  agent  was  apparently  clothed 
with  such  authority  is  a  question  of  fact  to  be  determined  by  the  jury 
upon  a  consideration  of  all  the  facts  and  circumstances  proved. 

Vol.  OVl » 
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Assampslt,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cass  County;  the  Hon.  John  C.  Broady,  Judge  presiding. 
Hcjard  in  this  court  at  the  May  term,  1903.  Affirmed.  Opinion  filed 
November  1, 1902. 

A.  A.  Leepee  and  E.  K  Hewitt,  attorneys  for  appel- 
lants. 

Mills  &  Clifford,  attornej^s  for  appellee. 

Mr.  Presiding  Justice  Wright"  delivered  the  opinion  of 
the  court. 

Appellee  3ued  appellants  before  a  justice  df  the  peace  for 
the  price  of  hay  alleged  to  have  been  sold  and  delivered 
at  their  request.  The  case  was  taken  by  appeal  to  the 
Circuit  Court,  where  it  was  tried  by  a  jury  and  a  verdict 
for  $36  returned  against  appellants  upon  which,  after  over- 
ruling appellant's  motion  for  a  new  trial,  the  court  gave 
judgment  against  them,  and  to  reverse  it  this  appeal  is 
prosecuted. 

The  reasons  chiefly  urged  against  the  verdict  are  that  it 
is  against  the  law  and  the  evidence  of  the  case,  and  the 
court  gave  wrong  instructions  an4  improperly  modified 
instructions  asked  by  appellants. 

Appellants  owned  saw  mills,  and  were  engaged  in  man- 
ufacturing cooperage;  to  carry  on  the  business  it  is  their 
habit  to  buy  standing  timber  and  hire  the  men  to  cut  it 
under  the  supervision  of  a  foreman  or  let  the  work  by  con- 
tract. Wilds  was  one  of  the  foremen,  who,  as  testified  by 
one  of  appellants,  have  authority  to  buy  timber,  to  hire 
help  and  teams,  with  authority  to  buy  feed  for  them.  This 
authority,  it  appears  from  the  evidence,  had  been  frequently 
exercised  by  Wilds  along  the  river,  where  the  timber  was 
obtained,  and  in  the  neighborhood  where  appellee  lived. 
Wilds  employed  Emmons  to  bank  timber  on  Grand  Island. 
It  was  testified  by  appellee  and  two  other  witnesses  that 
Wilds  and  Emmons  together  went  to  appellee  to  buy  hay, 
and  that  Wilds  said  to  appellee  that  appellants'  men  would 
go  to  him  for  hay,  and  requested  that  he  let  them  have  it 
Emmons,  who  was  with  Wilds  on  this  occasion,  sent  men  for 
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the  hay,  of  which  they  got  4,300  pounds  at  $17  per  ton. 
Wilds  and  Emmons  testified  in  effect  that  Emmons  alone 
purchased  the  hay,  and  thus  the  vital  question  of  fact  in 
the  case,  as  to  who  did  purchase  the  hay,  was  to  be 
settled  upon  conflicting  evidence.  In  addition  to  this  it 
was  shown  that  Wilds  generally  purchased  supplies  for 
appellants  in  the  neighborhood,  but  to  break  the  force  of 
this,  it  was  also  shown  that  such  purchases  were  made  for 
the  men  of  the  gang  of  which  he  was  foreman.  We  are  of 
the  opinion  that  the  jury  was  warranted  in  finding  that 
Wilds  purchased  the  hay  of  appellee,  and  at  the  time  of 
such  purchase  and  delivery  appellants  had  no  knowledge 
or  notice  that  Emmons,  for  whose  use  the  hay  was  bought, 
was  a  contractor  merely,  for  whose  necessities  appellants 
were  not  responsible.  It  is  the  familiar  law  that  when  a 
person  clothes  another  with  authority  to  bind  him  under 
certain  conditions,  and  the  agent  appears  to  act  within  the 
conditions  by  which  his  authority  is  limited,  that  those 
who  deal  with  him  upon  the  faith  of  such  authority,  with- 
out notice  that  the  agent  has  overstepped  his  limitations, 
are  to  be  protected.  The  principle  that  upholds  this  state- 
ment is,  that  the  principal  is  bound  by  the  acts  of  his  agent 
in  the  exercise  of  powers  within  the  apparent  scope  of  his 
authority,  unless  limitations  upon  such  power  is  brought 
to  the  notice  of  the  person  with  whom  the  agent  deals; 
and  whether  the  agent  was  apparently  clothed  with  such 
authority  is  a  question  of  fact  to  be  determined  by  the 
jury  upon  a  consideration  of  all  the  facts  and  circumstances 
proved.  Insurance  Co.  v.  Stocks,  149  111.  319.  We  are  un- 
willing to  say,  therefore,  that  the  verdict  is  not  supported 
by  both  the  law  and  the  evidence. 

Complaints  are  made  of  the  instructions  in  the  case,  both 
given  and  refused,  as  well  as  those  modified  by  the  court. 
We  have  examined  the  instructions  in  the  light  of  the 
evidence  in  the  case,  and  find  no  material  or  prejudicial 
error  in  them. 

Those  given  by  the  court  at  the  request  of  the  plaintiff, 
are,  we  think,  based  upon  the  evidence  in  the  case,  and 
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are  in  substantial  harmony  with  the  law  of  the  case.  The 
modification  by  the  court  of  the  instructions  requested  by 
appellants,  by  the  addition  of  the  words  "apparent author- 
ity," so  as  to  require  the  jury  to  find  that  the  agent  had  the 
actual  or  apparent  authority  to  make  the  purchase  of  the 
hay,  we  think  are  necessary  to  put  the  instructions  in  har- 
mony with  the  law  as  we  have  stated.  The  instructions  as 
given  by  the  court,  we  think,  covered  all  the  material 
points  of  appellants'  defense  as  completely  and  accurately 
as  their  rights  demanded;  and  in  this  respect  we  are  of  the 
opinion  there  is  no  just  ground  of  complaint. 

There  is,  in  our  opinion,  no  reversible   error  in  this 
record,  and  the  judgment  will  be  affirmed. 


Catherine  Chilton  v*  Joseph  Chilton. 

1.  Practice—  Wfiere  Objections  to  Action  of  Trial  Court  Are  Waived, 
— Wiiere  an  alleged  error  in  the  giving  of  an  instruction  is  not  objected 
to  in  the  motion  for  a  new  trial,  nor  in  the  assignment  of  errors,  such 
error,  if  any,  is  waived. 

Divorce.— Error  to  the  Circuit  Court  of  Sangamon  County;  the  Hon. 
James  A.  Creiohton,  Judge  presiding.  Heard  in  this  court  at  tlie 
May  term,  1902.    Affirmed.    Opinion  filed.November  24,  1902. 

H.  S.  Miller  and  John  C.  Sniog,  attorneys  for  plaintiff 
in  error. 

Pebry  &  Morgan,  attorneys  for  defendant  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Catherine  Chilton,  on  August  21, 
1901,  filed  in  the  Circuit  Court  of  Sanorainon  County  her 
bill  for  a  divorce  from  her  husband,  the  defendant  in  error, 
Joseph  Chilton,  upon  the  alleged  ground  that  since  their 
marriage  on  September  5,  1900,  "she  has  always  behaved 
herself  toward  him  as  a '  chaste,  dutiful  and  affectionate 
wife,"  while  he,  '*  wholly  disregarding  his  marriage  vows 
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and  obligations  toward  her,  had  ever  since  said  marriage 
been  guilty  of  extreme  and  repeated  cruelty  toward  her, 
that  is  to  say  that  he,  on  divers  days  and  times  since  said 
marriage  has  beaten,  struck,  kicked  and  choked  her,  has 
neglected  to  furnish  her  with  proper  and  necessary  food 
and  clothing,  and  particularly  that  on  the  10th  and  12th  ,of 
June,  and  in  April,  1901,  at  their  home,  he  struck  her  a 
violent  blow  in  the  face  with  his  fist,  knocking  her  down 
and  otherwise  greatly  injuring  her;  that  af);erward  he  again 
attacked  her  in  their  home,  kicked,  choked  and  forced  her 
out  of  the  house;  and  again  he  struck  and  kicked  her  in  a 
violent  manner,  and  otherwise  ill  treated  her;  and  upon  each 
of  said  occasions,  used  the  most  obscene  and  opprobrious 
language  toward  her,  rendering  her  life  miserable." 

The  defendant  in  error  answered  by  admitting  that  he 
was  married  to  the  plaintiff  in  error  as  alleged  in  the  bill, 
but  denied  all  the  other  allegations  thereof  and  then  alleged 
that  his  wife  "  heretofore,  to  wit,  during  the  months  of 
January,  February,  March,  April,  May  and  June,  A.  D. 
1901,  on  divers  times  and  occasions,  wholly  disregarding 
her  marriage  vows  and  -obligations,  was  guilty  of  extreme 
and  repeated  cruelty  toward  him;  that  is  to  say  that  she,  on 
divers  days  and  times  since  their  marriage  and  during  said 
months,  slapped,  struck  and  kicked  him,  and  particularly 
on,  to  wit,  January  20,  1901,  at  their  home,  she  struck  him 
violent  blo^vs  on  his  face  with  her  open  hand  and  clinched 
fists,  greatly  injuring  him;  that  afterward,  on  to  wit.  May 
6th,  she  again  attacked  him  in  their  home,  and  kicked, 
struck  and  slapped  him;  and  again  on,  to  wit,  June  1,  1901, 
she  struck,  slapped  and  kicked  him  in  a  violent  manner  and 
otherwise  ill  treated  him;  and  that  she,  on  each  of  said 
occasions  and  on  numerous  and  divers  other  occasions  dur- 
ing said  months,  used  insulting  and  opprobrious  language 
toward  him,,  and  thereby  provoked  him  to  anger,  she  at 
such  times  indulging  in  sallies  of  passion  without  any  prov- 
ocation whatever,  and  while  in  a  rage  of  passion  she 
threatened  and  said  she  would  kill  him^  all  of  which  pro- 
voked and  angered  him." 
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And  the  answer  also  alleged  that  the  plaintiff  in  error, 
"  with  her  mother  and  brother,  on,  to  wit,  January  30, 1901, 
conspired  together  to  prefer  charges  of  insanity  against 
him  and  thereby  separate  him  from  his  wife,  and  force  and 
compel  him  to  be  taken  away  from  and  be  separated  from 
her,  and  in  furtherance  of  said  conspiracy  the  brother  filed 
a  petition  in  the  County  Court  of  Sangamon  County,  Illi- 
nois, praying  that  an  inquisition  be  held  as  to  the  sanity  of 
the  defendant;  that  his  wife,  her  mother  and  brother 
aforesaid,  in  pursuance  of  the  filing  of  said  petition,  caused 
the  defendant  to  be  incarcerated  in  the  county  jail  of  said 
Sangamon  county  for  a  long  space  of  time,  to  wit,  eighteen 
hours,  during  which  time  the  defendant,  by  reason  of  the 
aforesaid  acts  and  doings  of  his  wife,  her  mother  and  her 
brother  aforesaid,  suffered  great  mental  anguish,  and  his 
feelings  became  and  were  thereby  greatly  wounded  and 
hurt,  and  that  said  insanity  proceedings  were  wholly  un- 
warranted and  without  cause,  and  were  not  at  that  time, 
nor  at  any  time  since,  prosecuted." 

The  case  was  tried  by  jury  under  the  issue  formed  by 
the  bill  and  answer,  and  resulted  in  a  verdict  finding 
the  defendant  not  guilty,  upon  which  the  court,  after  over- 
ruling the  motion  of  the  plaintiff  in  error  to  set  aside  the 
verdict  and  grant  a  new  trial,  entered  a  decree  dismissing 
the  bill  for  want  of  equity,  to  which  she  preserved  an 
exception. 

The  grounds  specified  in  the  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial  were  as  follows : 

"  First,  the  court  erred  in  giving  the  first,  second,  third 
and  fifth  instructions  given  for  the  defendant. 

•'  Second,  the  verdict  is  contrary  to  the  evidence  of  the 
case. 

'*  Third,  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence of  the  case." 

The  plaintiff  in  error  brings  the  case  to  this  court  on 
writ  of  error,  and  has  assigned  on  the  record  only  the  fol- 
lowing: 

"  Assignment  of  errors :  (1)  The  court  erred  in  dismissing 
complainant's  bill  for  want  of  equity;  (2)  the  court  erred 
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in  overruling  complainant's  motion  for  a  new  trial;  (3)  the 
court  erred  in  giving  instructions  numbered  one  (1),  two  (2), 
three  (3),  four  (4)  and  five  (5)  as  asked  by  the  defendants." 

In  the  printed  brief  and  argument  filed  in  this  court  by 
counsel  for  the  plaintiflf  in  error,  it  is  urged  as  one  of  the 
grounds  for  reversing  the  decree,  that  the  court  erred  in 
giving  the  sixth  instruction  requested  by  the  defendant  in 
error,  but  this  court  can  not  be  called  upon  by  the  plaint- 
iff in  error  to  review  that  action  of  the  trial  court  for  the 
reason  that  neither  in  the  motion  for  a  new  trial,  nor  in 
the  assignment  of  errors,  is  the  giving  of  that  instruction 
alleged  as  being  erroneous,  and  therefore  such  error,  if 
any,  has  been  waived.  Illinois  Central  R.  R.  Co.  v,  John- 
son, 191  111.  594,  and  cases  there  cited. 

Nothing  is  urged  against  any  of  the  other  instructions, 
but  it  is  insisted  that  the  verdict  of  the  jur}^  and  the  decree 
are  not  supported  by  the  evidence.  The  evidence  is  very 
conflicting  on  the  question  as  to  whether  the  husband  was 
guilty  of  extreme  and  repeated  cruelty  toward  his  Wife  as 
she  charged  him  in  her  bill,  and  it  is  also  conflicting  as  to 
whether  she  was  guilty  of  the  recriminating  conduct  with 
w^hich  he  charged  her  in  his  answer.  It  is  very  clearly 
shown,  however,  that  the  conduct  of  each  toward  the  other 
was  such  as  to  arouse  anger  and  produce  domestic  infelicity'. 

The  evidence  also  tends  strongly  to  show  that  before  this 
suit  was  commenced,  there  had  been  such  a  reconciliation 
effected  between  the  parties  as  to  show  that  both  the  hus- 
band and  wife  had  condoned  the  prior  offenses  of  each 
toward  the  other,  after  which  the  wife  left  him  without 
sutficient  further  cause  for  so  doing,  and  in  that  state  of 
the  proof,  we  are  satisfied  that  the  conclusion  reached  by 
the  jury  and  the  trial  judge  has  such  support  in  the  evi- 
dence that  it  should  not  and  will  not  be  disturbed.    . 

The  decree  will  be  aflirmed. 
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Thomas  J.  McMahan  y.  L.  A.  Swain. 

1.  Negugbnce— -cl  Question  of  Fact  for  the  Jury.— Whether  a  ten- 
ant is  guilty  of  negligence  in  leaving  an  awning  down  while  he  is  away, 
when  his  woman  clerk  could  not  raise  it  in  case  of  a  storm,  is  an  ordi- 
nary question  of  fact  for  the  jury  to  determine  and  does  not  call  for 
expert  testimony. 

Assniupsit.— Appeal  from  the  Circuit  Court  of  Hancock  County;  the 
Hon.  John  J.  Glenn,  Judge  presiding.  Heard  in  this  court  at  the  May 
term,  1902.    Affirmed.    Opinion  filed  November  24,  1902. 

ScoFiELD  &  McMahan,  attorneys  for  appellant. 

Berry,  MoCrort  &  Kelly,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellant,  Thomas  J.  McMahan,  sued  the  api)ellee, 
L.  A.  Swain,  before  a  justice  of  the  peace  of  Ilancock 
county,  to  recover  damages  caused  by  the  breakino;  of  a 
plate  glass  window  of  a  store  building  in  the  city  of  Car- 
thage in  that  county,  which  the  appellee  had  in  possession  as 
tenant  of  the  appellant  under  a  verbal  lease  in  which  there 
was  no  express  agreement  that  the  tenant  should  keep  in 
repair. 

The  case  was  tried  before  the  justice,  and  then  taken  by 
appeal  to  the  Circuit  Court,  where  it  was  tried  by  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  apj^ellee. 

The  appellant,  having  been  denied  a  new  trial  in  the 
Circuit  Court,  brings  the  case  to  this  court  by  appeal,  and 
urges  us  to  reverse  the  judgment  on  the  alleged  grounds 
that  the  verdict  and  judgment  are  against  the  law  and 
evidence;  that  the  court  rejected  proper  evidence;  gave 
improper  and  refused  proper  instructions. 

The  undisputed  facts  are  that  the  appellee  occupied  the 
store  building  as  the  tenant  of  the  appellant,  under  a  verbal 
lease,  in  which  there  was  no  especial  agreement  that  the 
tenant  should  keep  the  premises  in  repair. 

Appellee  kept  a  music  store  in  the  buiJding  in  question 
and  employed  as  his  clerk  a  woman,  who  was  not  strong 
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enough  to  raise  and  lower  a  canvas  awning  which  the 
appellant  ^ad  provided  to  keep  the  sun  from  shining  into 
the  building  through  the  plate  glass  front,  ff)r  the  reason 
that  it  was  so  arranged  as  to  require  the  strength  of  a  man 
to  raise  and  lower  it. 

On  September  11,  1901,  appellee,  being  absent  from  the 
store  on  business,  had  left  the  awning  down  to  keep  the 
sun  out,  and  while  he  was  so  absent,  an  unusual  wind 
storm  caused  the  awning  to  break  the  plate  glass  in  front 
of  the  store  building,  and  the  appellant  was  put  to  the 
expense  of  $43  to  repair  it. 

The  only  issue  tried  was  whether,  under  those  facts,  the 
tenant  or  the  landlord  should  bear  the  loss  occasioned  by 
the  breaking  of  the  plate  glass  under  the  circumstances. 

On  the  trial  the  appellant  oflfered  to  prove  by  a  witness 
that  in  his  opinion,  the  tenant  (appellee)  was  guilty  of 
negligence  in  leaving  the  awning  down  while  he  was  away, 
when  the  woman  clerk  could  not  raise  it  in  case  of  a 
storm,  which,  upon  objection  of  the  appellee  that  it  was 
incompetent,  was  refused  by  the  court  and  appellant 
excepted  and  insists  that  it  was  improperly  refused. 

But  we  think  the  opinion  of  the  witness  as  to  whether 
such  act  of  the  appellee  was  or  was  not  negligence  under 
the  circumstances,  was  improper,  for  that  was  an  ordinary 
question  of  fact  for  the  jury  to  determine  and  did  not  call 
for  expert  testimony. 

The  court  ruled  properly  on  the  instructions,  and  also  on 
the  evidence,  and  the  verdict  is  supported  by  the  evidence 
and  the  law  applicable  thereto,  hence  we  think  the  judg- 
ment ought  and  it  will  be  affirmed. 


Sogers,  Bacon  &  Co.  v.  Mrs.  Thomas  Hart. 

1.  Evidence— Tendiiiflr  to  Show  a  Willingneaa  to  Comply  with  the 
Terms  of  a  Con^'ac^. —Evidence  of  facts  tending  to  sliow  a  willingness 
to  comply  with  the  terms  of  a  contract,  is  admissible. 

Assumpsit,  for  a  breach  of  a  contract.  Appeal  from  the  Circuit  Court 
of  DeWitt  County;  the  Hon.  William  G.  Cochran,  Judge  presiding. 
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Heard  in  tliis  court  at  the  May  term,  1902.    Affirmed.     Opinion  filed 
November  1,  1902. 

Hkrrick  &  Herrick,  attorneys  for  appellant. 
Edward  J.  Sweeney,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court  of  DeWitt  County  by  the  appellant,  Rogers,  Bacon 
&  Co.,  a  corporation,  against  the  appellee,  Mrs.  Thomas 
Hart,  to  recover  damages  for  her  failure  to  deliver  2,500 
bushels  of  corn  which  it  claimed  she  had  sold  and  was  to 
deliver  to  it. 

The  appellee  pleaded  the  non-joinder  of  one  John  War- 
ner as  a  proper  defendant,  nul  tiel  corporation  and  non- 
assumjysit^  upon  which  issue  was  joined.  The  case  w^as 
tried  by  jury,  and  resulted  in  a  verdict  in  favor  of  the 
appellee. 

The  appellant  moved  for  a  new  trial,  which  the  court 
denied,  and  entered  judgment  on  the  verdict,  to  which  the 
appellant  excepted. 

The  appellant  brings  the  case  to  this  court  by  appeal, 
and  to  effect  a  reversal  of  the  judgment  argues  that  the 
court  admitted  improper  evidence,  gave  improper  instruc- 
tions, improperly  modified  one  of  appellant's  instructions, 
and  refused  proper  instructions;  and  that  the  verdict  and 
judgment  are  contrary  to  the  evidence  and  tte  law  applica- 
ble thereto. 

There  was  no  dispute  but  that  the  appellant  is  a  corpora- 
tion engaged  in  buying  and  shipping  com  at  Wapella  and 
Clinton,  Illinois. 

The  appellee  is  a  tenant  of  one  John  Warner,  and  had  a 
lot  of  ear  corn  (estimated  to  be  2,000  to  2,500  bushels) 
which  she  had  grown  upon  the  farm  that  she  rented  of  Mr. 
Warner.  On  December  12,  1900,  she  agreed  with  appel- 
lant's agent  at  Clinton  to  deliver  the  corn  to  appellant  at 
Wapella,  shelled,  for  thirty-two  cents  per  bush^J.  Wapella 
is  three-fourths  of  a  mile  nearer  to  the  farm  than  Clinton, 
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and  the  road  from  the  farm  to  Wapella  is  better  than  the 
road  from  the  farm  to  Clinton. 

The  appellee,  from  December  20,*  1900,  to  January  22, 
1901,  frequently  tried  to  get  the  appellant  to  receive  the 
corn  at  Wapella,  but  its  aji^ent  there  declined  to  receive  it 
for  the  reason  that  during  all  that  time  he  could  not  get 
sufficient  cars  to  ship  the  corn  which  the  appellant  bad 
purchased  from  others  prior  to  that  which  he  purchased  of 
the  appellee,  and  it  was  the  usual  practice  for  shippers  to 
receive  the  corn  at  Wapella  from  their  patrons  in  the  order 
of  time  that  it  was  purchased.  On  January  29,  1901,  the 
appellant  made  demand  upon  the  appellee  for  the  corn,  as 
it  could  get  cars  to  ship  it  in  then,  but  she  declined  to  deliver 
it  unless  the  appellant  would  pay  her  thirty-four  cents  per 
bushel  for  it,  that  being  the  price  corn  tvas  then  bringing  at 
Wapella.  The  appellant  would  not  agree  to  pay  her  thirty- 
four  cents  per  bushel,  and  she  sold  the  corn  to  another  buyer 
for  that  price.  The  corn  when  shelled  and  weighed  ivas 
found  to  be  2,222  bushels,  and  three-fifths  of  it  belonged  to 
appellee  and  two-fifths  of  it  to  Mr.  Warner.  The  above 
facts  are  not  disputed;  but  the  appellee  testified  that  when 
she  talked  with  the  agent  of  the  appellant  at  Clinton  on 
December  12,  1900,  about  selling  the  corn  she  informed 
hira  that  it  belonged  three-fifths  to  her  and  two-fifths  to 
Mr.  Warner,  and  that  before  she  could  close  the  sale  she 
would  have  to  see  Mr.  Warner  and  he  would  have  to  join 
her  in  selling  it,  and  that  she  did  see  Mr.  Warner  and  he 
was  willing  to  sell  also,  and  so  informed  appellant's  agent; 
and  that  when  the  corn  was  ^6\d  she  expressly  told  appel- 
lant's agent  that  the  corn  was  so  exposed  on  the  farm  that 
she  would  deliver  it  not  later  than  January  1,  1901,  which 
the  agent  consented  to.  Appellant's  agent  denies  that  any 
particular  time  was  set  for  delivering  the  corn,  or  that 
appellee  informed  him  that  Mr.  Warner  owned  any  part  of 
the  corn.  The  appellee  was  corroborated  to  some  extent 
in  the  disputed  facts  by  other  witnesses.  Over  the  general 
objection  of  counsel  for  the  appellant  the  appellee  was  per- 
mitted to  show  by  one  Peters,  that  she  engaged  him  to  shell 
the  corn  between  December  25th  and  January  1,  19ul. 
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The  appellant  requested  the  court  to  give  twenty  instruc- 
tions; the  appellee  requested  four,  and  the  court  gave 
twelve  of  appellant's,  three  of  appellee's,  modified  one  of 
appellant's  and  then  gave  it  as  modified,  and  refused  seven  of 
appellant's  and  one  of  appellee's. 

We  are  of  opinion  that  the  court  did  not  commit  any- 
prejudicial  error  against  the  appellant  by  permitting  the 
appellee  to  prove,  over  the  general  objection  of  appellant, 
by  the  witness  Peters,  that  she  had  engaged  him  to  shell 
the  corn  between  December  25,  1900,  and  January  1,  1901, 
for  it  was  a  proper  circumstance  tending  to  show  her  will- 
ingness to  get  the  corn  ready  to  deliver  at  that  time,  as  it 
had  to  be  shelled  before  delivering,  under  the  contract  of 
sale. 

A  careful  reading  of  all  the  evidence,  the  instructions 
given,  refused  and  modified,  and  a  full  consideration  of  all, 
we  are  convinced  that  the  verdict  and  judgment  are  fully 
w^arranted  by  the  evidence  and  that  the  court  fully  and 
fairly  gave  the  jury  the  law  applicable  to  the  evidence  and 
the  issues  tried,  in  the  instructions  which  were  given;  and 
that  one  modified  and  those  refused  were  properly  so  modi- 
fied and  refused. 

Finding  no  prejudicial  errors  intervened  against  the 
appellant  in  the  proceedings  of  the  trial  court  leading  up 
to  the  verdict  and  judgment,  and  that  they  do  justice  to  the 
parties  on  the  whole  record,  we  will  affirm  the  judgment. 


The  Town  of  Ross  v.  G,  A.  Collins. 

1.  Towns— A^o  Limitations  upon  Right  to  Bring  Suit  Against-^The 
statute  provides  that  towns  may  be  sued  on  their  contracts  in  law  or 
equity,  and  being  liable  to  be  sued  and  no  limitation  being  imposed  as 
to  the  character  of  the  claim,  it  will  be  presumed  that  the  General 
Assembly  intended  that  suits  might  be  brought  in  all  cases,  as  the 
language  of  the  statute  is  sufficiently  broad  and  comprehensive  as  to 
embrace  them. 

2.  Same — Commissioners  of  High^oays  May  Hire  Tax  List  Made  Out, 
— Section  85  of  the  road  law  requires  the  commissioners  to  direct  the 
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clerk  of  the  town  to  make  a  copy  of  the  list,  and  even  if  this  were  not 
true,  it  is  made  the  duty  of  the  commissioners,  and  they  are  given  the 
power,  to  cause  these  lists  to  be  made,  which  includes  the  authority  to 
employ  the  necessary  services  for  that  purpose. 

3.  SAUE—Tovm  Clerk  Entitled  to  Per  Diem  Allowance  for  Making 
Out  Tax  Lists.— The  town  clerk  is  entitled  to  a  per  diem  allowance  for 
making  out  the  tax  lists;  such  labor  does  not  fall  within  any  of  the 
services  described  in  the  proviso  of  Art,  15,  Cb.  .189,  R.  S.,  for  which 
fees  are  prescribed. 

Assnmpsit.— Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  FerI)INand  Bookwax.ter,  Judge  presiding.  Heard  in  this  court 
at  the  May  t«rm,  1902.    Affirmed.     Opinion  filed  November  1,  1902. 

G.  W.  Salmans  and  FBEd  Draper,  attorneys  for  appel- 
lant. 

I.  A.  Love  and  W.  R.  Jewell,  Jr.,  attorneys  Ifor  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  coart. 

This  was  an  appeal  from  a  justice  of  the  peace,  in  which 
appellant  was  sued  by  appellee  for  compensation  for  serv- 
ices rendered  in  his  official  capacity  as  town  clerk.  A  jury 
was  waived,  and  the  trial  by  the  court  ended  in  a  finding 
and  judgment  against  appellant  for  $46,  to  reverse  which 
it  prosecutes  this  appeal. 

The  grounds  upon  which  a  reversal  of  the  judgment  is 
sought,  as  argued  by  counsel  for  appellant,  are,  (1)  that 
before  a  town  officer  can  sue  his  town  he  must  first  pre- 
sent his  claim  to  the  supervisor,  whose  duty  it  is,  under  the 
law,  to  submit  it  to  the  board  of  town  auditors;  and  (2) 
the  services  performed,  and  for  which  compensation  is 
sought,  were  not  services  required  of  him  by  law  to  be  per- 
formed, but  such  duty  devolved  upon  the  commissioners  of 
highways. 

By  direction  of  the  commissioners  of  highways  of  the 
town,  appellee  made  the  tax  lists  for  the  town,  under  the 
provisions  of  the  law  concerning  road  labor,  that  system 
being  in  vogue  in  the  town.  To  do  this  work  it  was  neces- 
sarv  to  go  to  the  office  of  the  county  clerk  at  the  county 
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seat,  outside  the  town.  Appellee,  as  he  testified,  and  he  is 
not  disputed,  was  employed  sixteen  days  at  his  work,  and 
served  four  days  at  meetings  of  the  commissioners,  for 
which  he  had  not  been  compensated.  A  bill  of  $40  for  the 
work  on  the  tax  lists  was  presented  to  the  supervisor,  but 
he  refused  to  pay  it 

The  point  that  the  claim  should  have  been  presented  16 
the  board  of  town  auditors  before  a  suit  cah  be  maintained 
upon  it,  is  without  force,  for  the  reason  no  such  con- 
dition has  been  prescribed  in  giving  the  right  to  sue  it. 
The  present  statute  is  the  same  in  substance  as  the  statute 
referred  to  in  EIrod  v.  Town  of  Bernadotte,  53  111.  368, 
where  it  was  said  that  towns  may  be  sued  on  their  con- 
tracts in  law  or  equity,  and  being  liable  to  be  sued,  and  no 
limitation  being  imposed  as  to  the  character  of  the  claim, 
it  will  be  presumed  the  General  Assembly  intended  that 
suits  might  be  brought  in  all  cases,  as  the  language  of  the 
statute  is  sufficiently  broad  and  comprehensive  as  to  em- 
brace theni.  No  doubt  the  better  practice  would  be  to 
present  claims  to  the  auditors  before  suing  upon  them,  but 
we  have  no  power  to  add  such  a  condition  to  the  statute. 
If  it  is  understood  by  claimants  that  their  demands  will  be 
allowed,  we  have  no  doubt  that  good  business  methods  will 
generally  secure  their  presentment  to  the  auditors;  but  in 
the  case  we  are  considering,  the  claimant  was  refused  pay- 
ment; and  when  suit  was  brought  to  enforce  his  demand, 
the  town  denied  its  liability  to  him,  and  defended  upon  that 
ground,  and  still,  in  this  court,  insists  upon  such  defense ; 
so  that  it  is  plain  that  to  have  presented  the  claim  to  the 
auditors,  as  counsel  insist  it  ought  to  have  been,  would  have 
resulted  in  its  (Jisallowance,  and  it  would  have  been  unrea- 
sonable to  require  the  performance  of  useless  acts.  Had 
the  town  authorities  a  real  purpose  to  avoid  a  suit  at  law 
in  the  courts,  it  could  have  done  so  by  auditing  the  claim 
and  tendering  payment;  but  instead  of  this,  they  canseil 
the  suit  to  be  defended,  and  disputed  all  liability  to  appellee. 

The  next  point,  that  the  services  performed  by  appellee 
were  not  such  as  the  law  required  of  him,  is  a  misappre- 
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hension  of  the  statute;  section  85  of  the  road  law  requires 
the  commissioners  to  direct  the  clerk  of  the  town  to  make 
a  copy  of  the  list,  and  even  if  this  were  not  true,  it  is  made 
the  duty  of  the  commissioners,  and  they  are  given  the  power, 
to  cause  these  lists  to  be  made,  which  includes  the  authority 
to  employ  the  necessary  services  for  that  purpose. 

It  is  also  argued  that  the  nature  of  the  services  did  not 
justify  a  per  diem  allowance,  but  this  also  is  a  misunder- 
standing of  the  statute — section  1,  article  15,  of  chapter  139, 
Kev.  St. — which  provides  the  town  clerk  shall  receive  for 
his  services  $2.50  per  day  when  attending  to  town  business 
out  of  town,  and  $1.50  for  town  business  in  town,  pro- 
vided, he  shall  receive  fees,  and  not  a  j9<er  diem^  for  serving 
notices  of  election  upon  town  officers;  for  filing  any  paper 
required  by  law  to  be  filed;  posting  up  notices  when  re- 
quired by  law;  for  recording  any  order  or  instrument  of 
writing  authorized  b}'  law;  for  copjdng  any  record  in  his 
office,  and  certifying  to  the  same,  and  for  cbpying  by-laws 
for  posting  or  publication.  It  is  clear  that  the  making 
of  the  tax  lists  does  not  fall  within  any  of  the  services 
described  in  the  proviso  of  the  section  from  which  we  have 
recited. 

The  finding  and  judgment  of  the  trial  court  being  right, 
the  latter  will  be  affirmed. 


Loyal  Americans  v.  Joseph  H.  Edwards^  Guardian. 

1.  Insurance— -EsfoppeZ  of  Company  by  Settlement  and  Payment  of 
Claim. — Where  the  board  of  directors  of  an  insurance  company  in  pos- 
session of  information  which  would  have  led  them,  upon  proper  inquiry, 
to  a  knowledge  of  facts  which  would  annul  the  contract,  elect  not  to 
contest  the  claim,  but  to  pay  it  off,  the  company  is  estopped  from  sot- 
ting up  fraud  in  the  original  application. 

2.  Guardian  and  Ward— Gwardian  Has  No  Power  to  Return  Money 
Belonging  to  Ward,  Recovered  from  an  Insurance  Company,— A 
guardian  can  not  surrender  the  money  of  her  ward  recovered  from  an 
insurance  company  without  first  obtaining  an  order  of  the  court  hav- 
ing supervision  of  her  guardianship. 
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Assumpsit.— Appeal  from  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  James  A.  Crkiohton,  Judge  presiding.  Heard  in  this  court 
at  the  May  term,  1902.    Affirmed.    Opinion  filed  November  1,  1902. 

In  1900,  appellant  was  organized  as  a  fraternal  bene- 
ficiary society  under  the  act  of  June  22,  1S93.  Soon  after 
its  organization,  Mary  Zimmerman,  an  unmarried  woman 
twenty-one  years  of  age,  became  a  member  and  took  out  a 
beneficiary  certificate  on  her  life  for  $1,000,  payable  to  her 
minor  brother,  Charles  Zimmerman,  on  her  death.  About 
two  and  one-half  months  after  receiving  the  certificate,  she 
died  from  inflammation  of  the  womb  and  blood  poisoning. 
Iler  disease  resulted  from  giving  birth  to  a  child  in  Chicago, 
where  she  had  secretly  gone  for  confinement.  Immedi- 
ately upon  her  death,  Caroline  Zimmerman  procurieil  let- 
ters of  guardianship  for  her  minor  son,  Charles  Zimmer- 
man, submitted  proofs  of  death  to  appellant  and,  by  order 
of  its  board  of  directors,  was  paid  the  $1,000  insurance. 
Within  a  few  weeks  thereafter,  appellant's  board  of  direct- 
ors instructed  its  supreme  secretary  to  demand  of  Caroline 
Zimmerman  a  return  of  the  money  so  paid,  less  $200,  which 
the  secretary  did.  Eight  hundred  dollars  was  accordingly 
returned  and  was  paid  into  the  treasury  of  appellant. 
Three  weeks  afterward,  Caroline  Zimmerman  resigned  as 
guardian  and  Joseph  H.  Edwards,  appellee,  was  appointed 
in  her  'stead.  On  the  22d  of  February,  1901,  he  began 
this  suit  to  recover  back  the  $800  so  returned,  and  after- 
ward obtained  a  judgment  against  appellant  for  $844.77 
and  costs. 

E.  J.  Dunn,  attorney  for  appellant. 

CoNNOLi.Y  &  Barnes,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant  that  it  is  not  liable,  because 
it  was  induced  to  enter  into  the  contract  of  insurance  by 
the  fraudulent  concealment  and  false  representation  of 
Mary  Zimmerman  in  regard  to  her  pregnancy.  That  fact 
she  did  not  make  known,  and  there  is  a  conflict  in  the  testi- 


Third  District— May  Term,  1902.        401 

Loyal  Americans  v.  Edwards. 

mony  as  to  whether  she  was  interrogated  concernincr  it. 
Appellant  contends  that  her  pregnancy  was  a  fact  material 
both  to  the  making  of  the  contract  and  to  the  risk,  and 
that  its  concealment  had  the  effect  to  render  the  policy 
void.  That  point  is  elaborately  discussed  in  the  printed 
brief  and  argument  of  appellant's  counsel. 

As  we  view  the  issues  involved  and  the  evidence  in  the. 
record,  the  question  of  fraudulent  concealment  and  false 
representation  of  the  applicant  need  not  be  passed  upon  by 
us.  When  the  proofs  of  death  were  submitted  and  appel- 
lant's board  of  directors  met  to  take  action  on  the  loss,  the 
rumor  that  an  abortion  had  been  produced  on  her  in  Chi- 
cago was  discussed.  One  of  the  members,  who  was  at  the 
time  supreme  vice-president,  testilied  that  the  falsity  of 
her  application,  her  pregnancy  and  the  supposed  abortion 
were  fully  considered,  and  it  was  there  decided  not  to  con- 
test the  claim,  but  to  pay  it  off  regardless  of  whether  the 
applicant  had  concealed  or  falsely  represented  her  condi- 
tion. In  accordance  with  such  decision,  the  claim  was 
paid.  While  the  board  at  that  time  may  not  have  had 
positive  information  of  her  pregnancy  and  the  real  cause 
of  her  death,  they  were  in  possession  of  such  information 
as  would  have  led  them,  upon  proper  inquiry,  to  the  real 
facts.  Having  made  settlement  and  payment  of  the  claim 
under  such  circumstances,  appellant  is  estopped  from  set- 
ting up  fraud  in  the  original  application.  It  could  not  on 
that  score  recover  back  the  money  so  paid,  in  a  suit  for 
that  purpose.  It  can  not,  therefore,  set  up  such  fraud  as  a 
defense  in  this  suit.     Ramsey  v.  Perley  et  al.,  34  111.  504-. 

When  the  case  was  submitted  to  the  jury,  the  special 
count  declaring  upon  the  certificate  of  insurance  had  been 
withdrawn  and  the  only  pleadings  involved  were  the  com- 
mon counts  and  the  pleas  thereto  interposed.  Appellee 
was  seeking  a  recovery  of  the  money  which  appellant's 
secretary  had  wrongfully  obtained  from  the  former  guard- 
ian— not  payment  of  a  claim  based  upon  the  certificate  of 
insurance.  The  certificate  of  insurance  was  no  part  of  appel- 
lee'scaseand  was  only  involved  under  thecontentionof  appel- 
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lant  that  the  settlement  was  procured  by  fraud,  and  in  the 
view  taken  by  us,  there  is  small  room  for  that  contention. 
It  can  not  be  seriously  contended  that  the  former  guard- 
ian entrapped  the  board  of  directors  into  a  settlement  of 
the  claim.  She  is  an  old  German  woman,  and  judging 
from  the  ease  with  which  appellant's  secretary  coaxed  and 
scared  her  into  paying  back  the  money,  must  be  quite 
ignorant  of  business  matters — incapable  of  devising  fraud 
and  deceit  sufficient  to  overreach  a  board  of  insurance 
directors.  As  a  matter  of  fact,  she  was  wholly  passive 
about  the  claim  under  the  certificate.  She  made  no  repre- 
sentations and  did  nothing  to  conceal  any  fact  within  her 
knowledge  or  prevent  inquiry.  The  evidence  fails  to  show 
that  she  knew  any  more  than  the  members  of  the  board  of 
directors  about  the  cause  of  the  death  of  her  daughter. 
All  she  did  was  to  file  the  certificate  of  the  attending 
physician  as  to  the  death,  receive  the  money  for  her  ward, 
sign  whatever  receipts  appellant  requested  her  to  sign  and 
surrender  the  certificate  of  insurance. 

After  it  was  decided  by  the  board  of  directors  to  rescind 
its  action  on  the  claim  and  get  back  the  money  paid,  the 
secretary  sought  the  guardian  at  her  home  in  Effingham 
county  and  procured  her  to  pay  him  $800,  agreeing  that  she 
might  retain  the  $200  in  payment  for  assessments,  funeral 
expenses,  etc.  There  is  no  pretense  that  the  guardian  was 
authorized  by  the  Probate  Court  to  make  any  snch  com- 
])romi8e,  or  to  pay  back  any  part  of  the  money.  She 
could  not  thus  surrender  the  money  of  her  ward  without 
first  obtaining  an  order  of  the  court  having  supervision  of 
her  guardianship.  Sec.  17,  Chap.  64,  Revised  Statutes  of  Illi- 
nois; Hayes  V.Massachusetts  Mutual  Life  Insurance  Co.,  125 
111.  626.  She  had  no  personal  discretion  in  the  matter,  the 
statute  having  substituted  the  judicial  determination  of  an 
established  court.  We  are  unable,  therefore,  to  see  how  any 
other  conclusionof  the  suit  than  the  judgment  rendered  could 
have  been  legally  reached.  In  that  view,  it  is  unnecessary 
to  express  any  opinion  as  to  objections  to  instructions  and 
rulings  upon  evidence.  Substantial  justice  has  been  done 
and  the  judgment  will  be  affirmed. 
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Dudley  Porter  t.  Adamson  &  Moll. 

1.  Practice— WTicre  Ttoo  Juries  Have  Found  for  the  Plaintiff.— 
Where  two  juries  have  found  for  the  plaintiff  and  their  finding  has  been 
approved  by  the  circuit  judge,  who  also  saw  and  heard  the  witnesses, 
their  verdict  will  not  be  disturbed  unless  it  is  against  the  evidence  and 
the  law  applicable  thereto. 

Assumpsit.— Api^eal  from  the  Circuit  Court  of  Shelby  County;  the 
Hon.  Samuel  L.  Dwioht,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  1902.    Affirmed.    Opinion  filed  November  1,  1003. 

Ohafbe  &  Chew,  attorneys  for  appellant. 

E.  A.  EicHABDsoN  and  E.  M.  Peadeo,  attorneys  for  appel- 
lees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellees,  Adamson  &  Moll,  sued  the  appellant, 
Dudley  Porter,  before  a  justice  of  the  peace  of  Shelby 
county,  to  recover  $50,  the  purchase  price  of  two  riding  corn 
cultivators  which  the  latter  had  bought  of  the  former.  The 
case  was  tried  by  jury  in  the  justice's  court,  and  a  verdict 
and  judgment  entered  in  favor  of  the  appellees  for  $50;  and 
after  being  removed  by  appeal  to  the  Circuit  Court,  was 
there  tried  by  jury  and  resulted  in  a  verdict  and  judgment 
as  before.  The  appellant,  having  moved  for  a  new  trial, 
which  was  denied,  excepted,  and,  to  eflfect  a  reversal  of  the 
judgment  of  the  Circuit  Court,  prosecutes  this  further 
appeal  and  insists  that  the  Circuit  Court  erred  in  giving 
appellees'  first,  second,  fifth,  sixth  and  seventh  instructions, 
and  in  not  granting  a  new  trial,  as  the  verdict  is  contrary  to 
the  law  and  evidence. 

The  appellees  are  engaged  in  selling  agricultural  imple- 
ments at  Moweaqua,  Shelby  county,  Illinois,  and  the  appel- 
lant is  engaged  in  farming  near  there.  On  March  23, 1901, 
the  appellant  purchased  of  the  appellees  two  "  Rock  Island 
Ideal  Gopher  Riding  Cultivators,"  which  were  the  same 
day  charged  to  him  upon  their  books  at  $50,  to  be .  paid 
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June  1,  1901.  The  cultivators  remained  with  the  appel- 
lees until  May  22, 1901,  when  the  appellant  took  them  to 
his  farm  and  used  them  in  cultivating  (with  the  aid  of  one 
more)  130  acres  of  growing  corn  twice,  and  then  (June  22, 
1901,)  he  brought  them  to  the  store  of  appellees  and  ten- 
dered them  back  to  appellees,  claiming  the  right  to  return 
them  under  the  contract  of  purchase.  The  appellees 
declined  to  receive  the  cultivators  and  denied  that  the 
appellant  had  the  right  to  return  them.  They  testified  that 
when  the  cultivators  were  purchased,  they  warranted  them 
to  work  as  well  as  any  others,  and  that  the  appellant  agreed 
to  take  and  try  them  and  in  case  they  worked  that  well, 
he  would  keep  them  and  pay  the  appellees  $50  on  or  before 
June  1,  1901;  while  the  appellant  testified  that  he  only  took 
them  on  trial  upon  the  representation  of  the  appellees  that 
they  would  do  as  good  work  as  the  ^*  Tower  Cultivator  ■' 
(with  which  he  was  acquainted)  or  any  others,  and  if,  after 
trial,  he  found  they  worked  as  represented,  and  suited  him, 
he  was  to  keep  them  and  pay  $50  the  first  of  September, 
1901,  or  some  time  in  that  month.  After  the  appellant  had 
used  the  cultivators  some  time,  he  complained  to  the  appel- 
lees of  the  kind  of  work  they  did  and  then  the  appellees 
went  to  his  farm  to  see  them  work,  and  while  there,  made 
some  changes  in  their  adjustment.  The  appellant  after 
that  continued  using  them,  but  complained  again  of  their 
work,  and  insisted  that  the  plows  upon  them  were  too  far 
in  front  of  where  the  operator  sat.  The  appellees  moved 
them  back  some  and  afterward  procured  an  expert  to  come 
to  appellant's  farm  June  21,  1901,  and  the  cultivators  were 
then  and  there  worked  in  appellant's  corn  field  and  their 
work  pronounced  by  the  expert,  first  class,  but  the  appel- 
lant still  insisted  that  they  did  not  work  properly  and  that 
he  was  not  satisfied  to  keep  them,  and  the  next  day  offered 
them  back  to  appellees  as  above  stated. 

The  case  was  tried  before  the  jury  by  the  a])pellees  npon 
the  theory  that  the  cultivators  were  sold  to  the  appellant, 
and  warranted  to  work  as  well  as  any  others,  and  if  they  did 
so,  he  was  to  pay  $50  for  them  on  or  before  June  1,  1901, 
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and  that  they  worked  as  warranted;  and  by  the  appellant 
upon  the  theory  that  he  took  them  upon  trial  and  if  he 
found  they  did  as  good  work  as  the  "  Tower  Cultivator" 
and  suited  him,  he  would  keep  them  and  pay  $50  during 
the  month  of  September,  1901,  but  if  they  did  not  work  as 
well  as  the  "  Tower  Cultivator,"  and  did  not  suit  him,  that 
he  had  the  right  to  return  them  and  would  have  done  so 
sooner  than  he  did,  but  was  induced  to  keep  on  trying  them 
as  long  as  he  did  by  the  maintenance  of  the  appellees  that 
they  and  their  expert  could  make  them  work  to  suit  him. 
Both  the  appellees  and  the  appellant  were  corroborated  in 
some  respects  by  other  witnesses. 

The  two  juries  before  whom  the. case. has  been  tried,  and 
who  saw  and  heard  the  parties  and  their  witnesses  while 
giving  their  testimony,  believed  the  appellees  and  their 
witaesses  rather  than  the  appellant  and  his  witnesses,  and 
their  finding  has  been  approved  by  the  circuit  judge,  who 
also  saw  and  heard  them;  and  in  light  of  the  arguments, 
respectively,  of  counsel  for  each  of  the  parties  filed  in  this 
court,  and  the  evidence  contained  in  the  bill  of  exceptions 
which  we  have  carefully  examined  and  considered,  we  are 
unable  to  find  that  the  verdict  is  against  the  evidence  and 
the  law  applicable  thereto. 

The  instructions  given  for  the  appellees  and  the  appel- 
hmt  when  read  as  one  charge,  correctly  and  fairly  stated 
the  law  applicable  to  the  evidence  and  the  respective  the- 
ories upon  which  the  parties  tried  the  case  in  the  Circuit 
Court,  and  therefore  the  judgment  there  rendered  ought  to 
and  will  be  affirmed. 


William  E.  Kendall  et  al.  V.  Hoes  &  Brother. 

1.  FRXcncE^Objections  Raised  for  the  First  Time  in  a  Court  of 
Review. — Objections  to  evidence  introduced  in  the  trial  court  come  too 
late  when  made  for  the  first  time  in  this  court 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Montgomery  County, 
the  Hon.  Tkuman  £.  Ames,  Judge  presiding.  Heard  in  this  court  at 
the  May  term,  1902.    Affirmed.    Opinion  filed  November  1,  1902. 
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ZiNK,  Jktt  &  Kinder,  attorneys  for  appellants. 
Lanb  &  Cooper,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellees  sued  appellants,  husband  and  wife,  before  a 
justice  of  the  peace,  for  expenses  of  the  family.  The  case 
having  been  taken  by  appeal  to  the  Circuit  Court,  was  there 
tried  by  a  jury.  Previous  to  the  trial  a  tender  of  $22.47 
had  been  made  by  appellants  to  the  appellees,  which  was 
refused,  and  the  tender  thereafter  kept  good.  The  jury 
returned  a  verdict  for  $21,  and  also  the  tender;  the  court 
ordered  the  verdict  in  form,  overruled  appellants'  motion 
for  a  new  trial,  and  gave  judgment  against  appellants  for 
$43.47,  to  reverse  which  this  appeal  is  prosecuted. 

To  effect  a  reversal  of  the  judgment  it  is  argued  that  the 
court  admitted  improper  evidence;  gave  wrong  instructions; 
the  verdict  is  not  supported  by  the  evidence;  and  the  court 
erred  in  giving  judgment  for  more  than  $21. 

Appellees'  claim  was  for  a  balance  due  upon  a  general 
store  account  of  $64.46,  and  contained  various  items  that 
were  clearly  family  expenses,  others,  consisting  of  hardware 
and  implements,  that  were  doubtful,  unless  supported  by 
evidence  that  they  in  fact  constituted  family  supplies,  and 
cash  lent  to  the  husband,  that  was  clearly  not  a  family 
expense  for  which  the  wife  was  liable.  The  abstract,  so 
far  as  we  are  able  to  discover,  does  not  show  that  any  objec- 
tion was  made  to  the  evidence  tending  to  prove  the  various 
items  of  appellees'  account,  or  that  they  were  not  family 
expenses;  nor  the  ruling  of  the  court  upon  them  concerning 
whether  they  constituted  family  expenses.  The  issue  tried 
by  the  jury  appears  to  have  been  the  amount  actually  due 
upon  the  account,  and  around  this  the  disputants  contended. 
No  question  appears  to  have  been  made  whether  the  items 
of  the  account  were  family  expenses  until  the  instructions 
asked  by  appellants  were  reached,  and  in  them  the  jury 
were  correctly  informed  that  money  lenjb  to  the  husband 
was  not  a  family  expense  chargeable  to  the  wife.     It  is 
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complained  that  the  first  and  second  instructions  given  for 
the  plaintiffs  ignored  the  question  of  whether  the  items  of 
the  account  constituted  family'  expenses,  for  which  both 
husband  and  wife  were  liable.  The  instructions  do  so  ignore 
that  question,  and  in  this  respect  they  are  inaccurate;  and 
had  there  been  a  question  made  upon  the  admission  of  the 
evidence,  or  to  exclude  it  for  the  reason  urged  against  the 
instructions,  or  if  there  was  anything  appearing  in  the 
abstract  by  which  we  could  ascertain  that  this  question  was 
made  and  presented  to  the  jury,  as  an  issue  of  fact  for  it  to 
pass  upon,  we  could  then  determine  whether  the  instruc- 
tions contained  prejudicial  error.  The  account  was  admitted 
in  evidence,  and  testimony  introduced  concerning  it,  with- 
out objection,  that  the  items  were  not  family  expenses, 
properly  chargeable  against  both  the  husband  and  wife. 
Whether  they  were  such  expenses  was  a  question  of  fact  to 
be  determined  by  the  jury  from  such  proper  evidence  as 
might  be  admitted  by  the  court  upon  that  point,  if  such  a 
question  had  been  made.  Had  such  question  been  raised  by  a 
proper  objection,  the  trial  court  would  have  been  called  upon 
to  decide  whether  sufficient  evidence  existed  to  submit  the 
question  to  the  jury,  and  also,  if  such  evidence  was  insuffi- 
cient, appellees  might  have  offered  other  sufficient  evidence. 
The  sufficiency  of  the  evidence  to  prove  the  account  was 
for  family  expenses  was  not  raised  in  the  trial  court.  We 
think  this  question  is  made  in  this  court  for  the  first  time, 
and  by  the  settled  practice,  it  is  not  to  be  considered.  The 
item  of  money  lent  to  the  husband  we  think  was  not 
included  in  the  verdict,  and  in  this  respect  there  was  no 
error,  and  as  regards  the  other  items  of  the  account  many 
of  them  were  such  that  all  would  consider  of  the  nature  of 
family  expenses  without  supplementary  proof;  and  still 
others  were  such  that  the  nature  of  them,  with  proper 
showing  it',  could  easily  have  attached  to  them  the  quality 
of  family  expenses. 

We  are  of  the  opinion  that  the  amount  of  the  judgment 
is  supported  by  the  evidence  and  that  the  jury  were  war- 
ranted in  finding  that  the  amount  was  for  family  expenses; 
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and  in  view  of  all  the  evidence  there  was  no  prejudicial 
error  in  the  instructions,  for  which  the  judgment  ought  to 
be  reversed.  The  chief  question  of  fact  for  the  determi- 
nation of  the  jury  was  whether  the  account  had  been  paid. 

The  tender  admitted  that  $22.47  was  due  and  that  it 
was  for  family  expenses;  and  the  jury  was  justified  in 
finding  that  $21  more  was  also  due,  and  of  the  same 
nature.  It  is  insisted  that  an  additional  credit  of  a  830 
check  was  due,  but  appellees  denied  receiving  the  check, 
the  jury  has  found  with  them  upon  that  point,  and  we  are 
unwilling  to  disturb  the  finding.  There  is  no  merit  in 
the  point  that  the  court  rendered  judgment  for  too  much. 
The  verdict  was  informal,  it  is  true,  but  the  order  of  the 
court  directing  it  in  form  for  $43.47,  the  amount  intende<l 
by  it,  and  giving  judgment  for  that  amount,  did  appellants 
no  harm,  but  accomplished  what  the  jury  intended  by 
their'verdict. 

Finding  no  reversible  error  in  the  record,  the  judgment 
of   the  Circuit  Court  will  be  affirmed. 


John  B.  Teazel  v.  Harber  Bros.  Co. 

1.  Pleading— H^/ien  Pleading  Will  be  Held  Bad  for  Duplicity.— A 
pleading  that  is  bad  for  duplicity  will  be  held  8o  only  when  the  demur- 
rer is  special  and  points  out  wherein  the  duplicity  consists. 

2.  Guaranty— f*ar^?/  Holding  the  Guaranty  is  Not  Bound  to  Demand 
Payment  in  Order  to  Hold  the  Ouarantor.— -The  principal  debtor  and 
guarantor  are  both  bound  to  see  that  payment  is  made  at  the  time 
specified,  and  the  party  holding  the  guaranty  is  not  bound  to  demand 
payment  in  order  to  hold  the  guarantor. 

Assumpsit,— Appeal  from  the  Circuit  Court  of  Champaign  County; 
the  Hon.  Francis  M.  Wright,  Judge  presiding.  Heard  in  this  court 
at  the  May  term,  1902.     Affirmed.     Opinion  filed  November  1,  1003. 

The  appellant  filed  his  demurrer  to  a  declaration  in 
assumpsit,  presented  by  appellee  against  appellant  and  one 
O.  F.  Kellogg.  The  declaration  aver&  that  appellant, 
on   the   3d   of    January,  1895,  executed  and  delivered  to 
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appellee  his  obligations,  under  seal,  guaranteeing  the  pa\'- 
ment  by  Kellogg,  of  any  indebtedness  due  appellee  from 
Kellogg  for  goods  and  property  which  should  be  sold, 
consigned,  or  delivered  by  appellee  to  Kellogg,  at  St. 
Joseph,  Illinois  that  Kellogg  was  appointed  the  agent  for 
appellee  and,  as  such,  received  goods  that  were  sent  to 
him;  that  appellant  afterward,  on  the  14th  day  of  March, 
1898,  entered  into  and  delivered  to  appellee  his  further 
obligation  under  seal,  whereby  he  guaranteed  payment  of 
all  such  bills  as  might  mature  for  the  sale  of  goods, 
including  notes  and  extensions  thereof,  given  in  settlement 
of  the  same;  that  after  the  making  of  the  second  obliga- 
tion, appellee  sold,  consigned  and  delivered  to  Kellogg 
certain  goods,  for  which  he  executed  one  promissory  note, 
dated  January  29,  1901,  for  the  sum  of  $264.20,  payable 
September  1,  1901;  a  promissory  note  dated  July  8,  1901, 
for  the  sum  of  $1,003.58,  payable  September  1,  1901; 
one  promissory  note  dated  July  8,  1901,  for  the  sum  of 
$456.25,  payable  October  1,  1901;  one  promissory  note 
dated  July  8,  1901,  for  the  sum  of  $155,  payable  October 
15,  1901;  another  note  dated  July  8,  1901,  for  $186.25, 
payable  December  1,  1901;  one  promissory  note  dated 
July  8,  1901,  for  the  sum  of  $186.25,  payable  on  the  first 
day  of  February,  1902;  and  one  other  note,  dated  the  8th 
day  of  July,  1901,  for  the  sum  of  $186.25,  payaTDle  June 
1,  1902;  that  Kellogg  delivered  said  notes  to  appellee; 
that  the  sums  mentioned  in  said  notes  have  long  since 
fallen  due,  but  that  none  of  them  have  been  paid;  that 
Kellogg,  in  addition  to  the  amounts  mentioned  in  said 
notes  was  indebted  to  appellee  on  the  first  day  of 
December,  1901,  in  the  further  sum  of  $354.38,  for  goods 
sold,  consigned  and  delivered  to  him  in  consideration  of 
the  written  obligation,  signed  by  appellant,  and  for  which 
account  a  statement  had  been  rendered  to  Kellogg.  The 
declaration  further  avers  that  by  reason  of  the  writings 
obligatory,  so  executed  by  appellant,  he  became  liable  and 
promised  to  pay  the  appellee  the  said  sums  of  money 
aforesaid  on  the  maturity  thereof,  and  that  although 
often  requested  so  to  do,  he  has  failed  and  refused. 
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The  court  overruled  the  demurrer  and  appellant  elected 
to  stand  by  his  demurrer.  A  -default  was  entered  against 
him,  and  the  court  assessed  the  damages  and  entered 
judgment  against  him  for  $1,719.83.  From  that  judgment 
appellant  prosecutes  this  appeal.  • 

C0GOE8HALL  &  Thompson,  attorneys  for  appellant. 

LiLLARD  &  Williams  and  Gere  &  Philbriok,  attorneys 
for  appellee. 

Mr.  Justice  Harkbr  delivered  the  opinion  of  the  court. 

The  only  question  for  our  decision  is  the  sufficiency  of 
the  declaration  upon  a  general  demurrer.  The  first  objec- 
tion urged  to  the  declaration  is  that  it  seeks  a  recovery 
upon  two  contracts  of  guaranty,  set  out  in  one  count. 
If  the  objection  were  a  valid  one,  it  could  not  be  raised 
by  general  demurrer.  A  pleading  that  is  bad  for  duplicity 
will  be  held  so  only  when  the  demurrer  is  special  and 
points  out  wherein  the.  duplicity  consists.  1  Chitty  on 
Pleading.  228;  Armstrong  v.  Webster  et  al.,  30  111.  333; 
Kipp  V.  Bell,  86  111.  577. 

It  is  insisted  that  the  declaration  is  bad  because  there  is 
no  averment  that  Yeazel  had  notice  that  his  guaranty  had 
been  accepted  and  that  goods  were  being  sold  to  Kellogg 
on  the  faith  of  it.  No  such  averment  was  necessary.  The 
contract  shows  upon  its  face  that  it  was  being  acted  upon. 
Yeazel  having  executed  and  delivered  it  to  the  plaintiflF, 
no  duty  rested  upon  the  plaintiff  of  formally  announcing 
to  Yeazel  that  the  contract  had  been  accepted  and  that 
the  plaintiff  would  sell  goods  to  Kellogg  on  credit  in  faith 
of  it.  The  contract  of  guaranty  became  absolute  the 
moment  it  was  delivered  and  he  became  bound  by  it  the 
moment  any  goods  were  sold  to  Kellogg. 

It  is  next  urged  that  the  declaration  is  bad  because 
^there  is  no  averment  of  a  demand  upon  Kellogg  at 
maturity  of  the  several  items  of  indebtedness  mentioned 
and  notice  to  Yeazel  of  non-payment.  Where  the  contract 
of  guaranty  is  an  original  undertaking,  the  guarantor  is 
not  entitled  to  notice  of  default  in  payment  by  the  debtor 
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whose  obligation  has  been  guaranteed.  The  principal  debtor 
and  guarantor  are  both  bound  to  see  that  payment  is 
made  at  the  time  specilSed  and  the  party  holding  the 
guaranty  is  not  bound  to  demand  payment  in  order  to  hold 
the  guarantor.  Yoltz  v.  Harris  et  al.,  40  111.  155;  Gage  v. 
Lewis,  68  111.  618;  Gage  v.  Mechanics'  National  Bank,  79 
111.  62.  The  contract  specifically  recites  that  Yeazel 
agreed  and  obligated  himself  to  become  jointly  and 
severally  liable  with  Kellogg  to  the  Harber  Brothers 
Company  for  the  payment  of  any  goods  sold  and  delivered 
to  Kellogg  by  it,  and  that  he  agreed  to  pay,  "  in  the  first 
instance,"  any  indebtedness  so  arising,  whether  on  note, 
bill  or  open  account.  The  contract  also  waives  any  notice 
of  sales  to  Kellogg,  of  the  accruing  indebtedness,  or 
defaults  in  the  payment  thereof.  The  declaration  contains 
the  usual  formal  averments  of  failure  to  pay  after  request, 
etc.,  and  that  is  sufficient. 

It  is  objected  that  the  declaration  contains  no  averment 
showing  diligence  upon  the  part  of  plaintiff  to  collect 
from  Kellogg.  For  the  reason .  that  Teazel's  liability  as 
guarantor  was  primary,  no  such  averment  was  necessary. 

We  think  the  declaration  was  not  obnoxious  to  general 
demurrer  and  therefore  affirm  the  judgment. 

Mr.  Presiding  Justice  Wright  took  no  part. 


Myra  Silver  t.  James  S.  Smith  et  al. 

1.  Practice— Erroneous  Instruction  Where  There  is  No  Defense  to 
the  Amount  of  the  Verdict. ^W here  it  is  clear  that  there  is  no  real  or 
meritorious  defense  to  the  amount  of  the  verdict  that  was  returned, 
erroneous  instructions  are  harmless  and  the  judgment  ought  not  to 
be  reversed  for  such  reason. 

2.  Presumptions— r/ia^  the  Court  Acted  Regularly. — In  the  absence 
of  evidence  to  the  contrary  it  will  be  presumed  that  the  court  acted  reg- 
ularly in  issuing  an  injunction  bond. 

Di^bt,  on  an  injunction  bond.  Appeal  from  •  the  CJounty  Court  of 
Chaiupaign   County;    the  Hon.   Calvin  C.  Staley,  Judge  presiding 
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Heard  in  this  court  at  the  May  term,  1902.    Affirmed.    Opinion  filed 
November  1,  1902. 

Kay  &  Dobbins  and  Walter  B.  Kiley,  attorneys  for 
appellant. 

F.  M.  Green  &  Son,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellees  sued  the  appellant  and  William  M.  Silver 
upon  an  injunction  bond  given  to  thera,  upon  which  appel- 
lant was  surety  only.  A  recovery,  by  the  verdict  of  a  jury, 
was  had  for  $201  damages,  and  the  court  having  overruled 
appellant's  motion  for  a  new  trial,  gave  judgment  for  the 
penalty  of  the  bond  and  the  damages,  the  former  to  be 
satisfied  by  payment  of  the  damages.  To  reverse  this 
judgment  appellant  has  brought  her  appeal  to  this  court, 
insisting  that  tlje  court  erred  in  sustaining  the  demurrer  to 
several  of  her  pleas;  that  the  verdict  is  contrary  to  the  law 
and  the  evidence  of  the  case,  and  the  court  gave  improper 
instructions.  Upon  the  examination  of  the  various  pleas 
in  the  case,  those  to  which  the  demurrer  was  sustained  and 
those  upon  which  issues  were  formed  and  the  trial  had,  in 
view  of  the  nature  of  the  case,  and  the  evidence  introduced 
upon  the  trial,  w^e  think  that  if  error  was  contained  in  the 
ruling  of  the  court  upon  the  pleas,  that  such  error  did 
appellant  no  harm,  for  the  reason  that  appellant  upon  the 
trial  had  the  full  benefit,  under  the  pleas  upon  which  the 
trial  was  had,  of  all  proper  matters  of  defense  contained  in 
the  pleas  to  which  the  demurrer  was  sustained,  and  it 
would  therefore  be  useless  for  us  to  take  up  the  several 
pleas  to  discuss  the  questions  arising  upon  them. 

The  bond  sued  upon  was  given  by  William  M.  Silver, 
with  appellant  as  surety,  in  a  suit  in  equity  by  the  former 
against  appellees.  Appellee  Johannah  Smith  owned  the 
legal  title  to  a  house  and  lot,  which  she  and  her  husband, 
James  S.  Smith,  claimed  to  occupy  as  a  homestead.  This 
property  had  been  conveyed  by  Silver  to  them,  and  he,  it 
seems,  had  retained  the  possession  of  and  occupied  a  part 
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of  the  house.  The  Smiths  sued  Silver  before  appellee 
Snyder,  a  justice  of  the  peace,  in  forcible  detainer,  and  had 
obtained  judgment  to  dispossess  him  of  the  rooms  he  so 
occupied.  The  bill  in  equity  was  for  an  injunction  against 
the  execution  of  such  judgment,  and  to  set  aside  the  con- 
ve\'ance  of  Silver  to  Smith  on  the  ground  of  fraud.  A  pre- 
liminary injunction  was  ordered  by  a  judge  of  the  Circuit 
Court,  conditioned  that  the  complainant  in  the  bill  would 
file  bond  duly  conditioned,  with  sufficient  surety,  in  the 
penal  sura  of  $300,  but  made  no  reference  by  whom  such 
bond  was  to  be  approved.  The  bond  was  accepted  by  the 
clerk  without  approval  by  the  judge,  and  the  writ  of 
injunction  issued.  The  bond  was  executed  to  all  the  defend- 
ants in  the  bill  as  obligees,  James  S.  Smith,  Johannah 
Smith  and  F.  M.  Snyder,  and  was  conditioned  that  William 
M.  Silver,  the  complainant  in  the  bill,  and  his  surety,  should 
pay  or  cause  to  be  paid  to  James  S.  Smith  and  Johannah 
Smith  all  such  costs  and  damages  as  should  be  awarded 
against  the  complainant  in  case  the  injunction  should  be 
dissolved,  otherwise  the  obligation  should  be  void. 

When  the  cause  of  the  bill  came  on  for  hearing  it  was 
dismissed  by  the  complainant,  and  the  injunction  Conse- 
quently dissolved.  No  damages  were  suggested  or  assessed 
in  the  equity  case.  The  damages  claimed  upon  the  trial 
were  for  the  costs  of  the  injunction  suit,  including  solic- 
itor's fees  and  the  loss  of  the  use  of  the  part  of  the  house 
occupied  by  Silver  during  the  pendency  of  the  injunction, 
such  occupancy  having  been  for  nearly  eighteen  months. 
The  rental  value  of  the  rooms  was  variously  estimated  by 
the  witnesses,  same  of  them  as  high  as  $10  per  month,  and 
the  value  of  the  solicitor's  fees,  confined  to  the  injunction, 
for  the  services  to  obtain  its  dissolution,  wis  estimated  as 
high  as  $75.  It  was  in  evidence  that  a  motion  to  dissolve 
the  injunction  had  been  made  and  denied  by  the  court,  and 
that  the  defendants  had  made  all  necessary  preparation 
for  the  hearing,  at  the  time  the  bill  was  dismissed,  it  having 
been  before  that  time  referred  to  a  master,  who  had  taken 
the  evidence  and  reported  it  to  the  court,  together  with 
his  conclusions. 
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From  the  facts  we  have  stated,  and  others  contained  in 
the  record  unnecessary  to  recite,  we  are  of  the  opinion  the 
amount  of  damages  contained  in  the  verdict  that  was  re- 
turned, is  amply  supported  by  the  evidence.  In  truth  the 
damages  might  have  been  greater,  and  there  would  be  no 
just  ground  of  complaint.  Weare  unwilling  to  disturb  the 
verdict  on  the  ground  it  is  unsupported  by  the  evidence. 

It  is  insisted  the  court  allowed  evidence  of  the  value  of 
solicitor's  fees  generally,  in  the  suit  in  equity.  We  are  not 
satisfied,  upon  an  inspection  of  the  abstract,  that  this  is 
trac.  Evidence  of  a  contract  between  the  defendants  and 
their  solicitors  was  admitted,  and  that,  it  seems,  did  relate 
to  the  whole  case,  but  by  examination  of  the  witness  it  ap- 
pears the  separate  amount  for  the  injunction  was  specified. 
Besides,  in  view  of  the  instructions  given  by  the  court,  at 
request  of  appellant,  upon  this  subject,  it  is  difficult  to  im- 
agine how  the  jury  could  have  been  misled  in  giving  solic- 
itor's fees  for  all  the  services  in  the  case.  A  bare  inspec- 
tion of  the  amount  of  the  verdict  in  the  light  of  the 
evidence,  it  seems  to  us,  refutes  such  an  inference.  Much 
complaint  is  made  of  the  instructions  given  by  the  court 
at  the  instance  of  the  plaintiffs.  The  abstract  shows  ten 
of  such  instructions,  most  of  them  quite  voluminous,  very 
much  involved  and  many  of  them  inaccurate,  and  such 
as,  if  there  were  close  questions  upon  the  evidence,  would 
cause  prejudicial  error;  but  it  seems  so  clear  to  us  that 
there  was  no  real  or  meritorious  defense  to  the  amount 
of  the  verdict  that  was  returned,  that  the  errors  of 
instructions  complained  of  are  harmless,  and  the  judg- 
ment ought  not  to  be  reversed  for  such  reason.  It  ia 
also  objected,  that  for  the  reason  it  does  not  appear  that 
the'  judge  who  ordered  the  injunction  to  issue  approve<l 
the  bond,  that  therefore  it  is  but  a  common  law,  and  not 
a  statutory  obligation,  and  Rutan  v.  Laganda  Bank,  72  111. 
A  pp.  35,  and  Bochner  v.  A.  T.  S.  Co.,  80  111.  App.  27,  are 
cited  in  support  of  the  argument.  In  those  oases,  how- 
ever, it  had  been  ordered  by  the  court,  at  the  time  of  grant- 
ing the  injunction,  that  the  bond  be  approved  by  the  clerk. 
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and  it  was  said  there  existed  no  statutory  authority  for 
such  order.  In  the  present  case  it  does  not  appear  that 
the  judge  granting  the  injunction  ordered  it  to  be  approved 
by  the  clerk,  although  it  does  appear  the  clerk  did  in  fact 
approve  it.  Without  such  order  of  the  judge  he  acted 
merely  of  his  own  volition,  and  it  would  be  more  reasonable 
to  presume,  in  the  absence  of  evidence  tp  the  contrary,  that 
the  judge  did  approve  the  bond  and  so  informed  the  cleric, 
than  to  presume  that  the  injunction  issued  without  legal 
authority.  If  in  fact  the  bond  was  not  presented  to  the 
judge  for  his  approval,  and  the  parties  who  executed  it 
obtained  the  injunction  upon  its  faith,  they  ought  now  to  be 
estopped  from  setting  up  their  own  dereliction  in  depriva- 
tion of  the  statutory  qualities  of  the  obligation.  But 
whether  the  bond  is  to  be  regarded  merely  as  common  law 
or  statutory  obligation,  we  think,  is  not  important,  for  its 
construction  would  be  the  same,  so  far  aff  it  relates  to 
the  question  of  the  meaning  of  the  recitation  that  the 
obligors  will  pay  or  cause  to  be  paid  to  James  S.  Smith 
and  Johannah  Smith  all  such  costs  and  damages  as  shall 
be  awarded  against  William  M.  Silver.  W^hether  the  dam- 
ages are  awarded  in  the  chancery  cause  or  in  the  suit 
brought  upon  the  bond,  the  effect  would  be  the  same,  and 
this  was  the  law  previous  to  the  time  the  legislature  gave 
to  the  court  power  to  award  the  damages  in  the  injunction 
suit  itself,  and  that  rule  was  only  changed  by  the  first 
enactment,  and  again  restored  by  the  present  proviso  to 
section  12,  chapter  69,  Rev.  St.  Hibbard  v.  McKindley, 
28  111.  240;  Russell  v.  Rogers,  56  111.  176.  It  is  also 
argued  that  the  bond  being  a  joint  obligation,  and  three 
obligees,  and  the  condition  of  defeasance  that  the  obligors 
should  pay  such  damages  as  might  be  awarded  to  only  two 
of  the  obligees,  did  not  give  the  two  beneficiary  obligees 
the  right  to  sue  alone.  The  force  of  this  point  is  not  seen. 
The  suit  is  prosecuted  by  all  three  of  the  obligees,  under 
the  declaration  as  amended.  It  is  true  the  declaration 
says  it  is  for  the  use  of  the  two  beneficiaries;  but  that  is 
mere  surplusage  and  is  to  be  discarded.     The  legal  title  to 
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the  damages  to  be  recovered  is  in  the  three  obligees,  and 
what  they  do  with  the  proceeds  of  the  recovery  is  a  matter 
among  themselves,  so  far  as  the  right  to  maintain  this  suit 
is  affected.  The  obligation  of  the  condition  of  the  bond  is, 
that  the  appelhmts  will  pay  to  the  two  Smiths  all  such 
costs  and  damages  as  shall  be  awarded  against  the  com- 
plainant Silver,  in  case  the  injunction  shall  be  dissolved. 
Damages  were  awarded  by  the  verdict  in  this  case.  Such 
damages  followed  the  dissolution  of  the  injunction.  The 
cases  of  Phillips  v.  Singer  Co.,  88  111.  305,  and  SaflFord  v. 
Miller,  59  111.  211,  cited  by  counsel  for  appellants  in 
support  of  this  point,  have  no  application.  In  the  first 
case  the  bond  was  held  inadmissible  in  evidence,  because  it 
was  described  in  the  declaration  as  having  been  given  to 
the  Singer  Manufacturing  Co.,  when  in  fact  the  bond  was 
executed  to  that  company  and  Everhard  and  Harris.  The 
bond  in  the  present  case  is  correctly  described  in  the  decla- 
ration as  having  been  executed  to  the  Smiths  and  Snyder. 
In  the  second  case  cited,  it  was  held  that  the  different 
classes  of  damages — that  is,  damages  affecting  one  of  the 
obligees,  and  damages  to  another,  and  again  damages  to 
two  jointly — could  not  be  recovered  in  the  same  suit.  It 
is  only  sought  in  the  present  suit  to  recover  damages 
affecting  two  of  the  obligees  jointly,  and  we  see  no  reason 
why  that  should  not  be  done — for  that  is  the  plain  mean- 
ing and  intent  of  the  bond.  It  is,  however,  contended  that 
inasmuch  as  Johannah  Smith  was  the  owner  in  fee  of  the 
property  affected  by  the  injunction,  she  alone  could  recover; 
but  the  answer  to  that  is,  that  the  other  party  was  her 
husband,  and  they  claimed  the  property  as  their  homestead. 
We  are  of  the  opinion,  therefore,  the  Smiths  were  entitled 
to  have  the  damages  assessed  jointly  to  them,  and  this  was 
the  object  of  the  suit,  and  consistent  with  the  terms  of 
the  obligation  sued  on. 

Finding  no  reversible  error,  the  judgment  of  the  County 
Court  will  be  aflSrmed. 
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Central  Manufacturing  Co.  t«  Walter  M.  Brlggs« 

1.  Foreign  Corporations—  WJien  They  Can  Not  Maintain  an  Action 
in  the  Courts  of  this  State.— A  foreign  corporation  which  has  not  com- 
plied with  the  requirements  of  the  statute  which  would  entitle  it  to 
transact  business  in  this  state  can  not  maintain  **  any  suit  or  action, 
either  legal  or  equitable,  in  any  of  the  courts  of  this  state  upon  any 
diem  and,  whether  arising  out  of  contract  or  tort" 

Assumpsit— Appeal  from  the  Circuit  Court  of  Coles  County;  the 
Hon.  Frank  K.  Dunn,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  1902.    Affirmed.    Opinion  filed  November  1,  1902. 

Charles  C.  LBEand  S.  R.  Hamill,  attorneys  for  appellant. 

A.  C.  Anderson,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court  of  Coles  County,  October  3,  1901,  by  the  appellant, 
Central  Manufacturing  Company,  against  the  appellee, 
Walter  M.  Briggs,  to  recover  $1,200,  alleged  to  be  due 
it  from  him  for  work  performed  and  material  furnished  in 
the  construction  of  his  house  at  Charleston,  Illinois,  under 
two  certain  written  contracts  made  between  them. 

The  declaration,  as  amended,  consists  of  two  special 
counts  and  the  common  counts.  The  first  stated  that  the 
appellant  is  a  "  corporation  authorized  to  do  business  in 
this  state  by  virtue  of  a  certificate  of  incorporation  duly 
issued  on  the  2d  day  of  October,  1901,  by  the  secretary 
of  the  said  State  of  Illinois,"  and  averred  that,  on  October 
3, 1899,  the  appellee  made  a  written  contract  with  the  appel- 
lant for  the  latter  to  do  the  work  and  furnish  the  material 
for  the  interior  wood  work  of  the  dwelling  house  of 
the  former,  situated  in  the  city  of  Charleston,  Illinois,  for 
which  he  promised  to  pay  it  $2,190;  that  the  appellant 
did  the  work  and  furnished  the  material  as  provided  for  in 
the  contract,  but  the  defendant  refused  to  pay  him 
$1,000  of  the  contract  ,price.    And  the  second  avers  that 
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the  appellant  also  did  the  work  and  furnished  the  material 
for  painting  the  interior  wood  work  of  said  house  under 
another  written  contract  made  between  it  and  the  appel- 
lee, at  Charleston,  Illinois,  on  May  22,  1900,  and  that  he 
refuses  to  pay  therefor  $200  of  the  contract  price. 

The  appellee  pleaded  two  special  pleas  in  bar  of  the 
action.  The  first  alleges,  in  substance,  that  the  appellant  is 
a  foreign  corporation,  organized  in  some  other  state,  terri- 
tory or  country  than  the  State  of  Illinois,  to  wit,  in  the 
State  of  Indiana;  that  it  is  a  corporation  organized  for 
pecuniary  profit,  and  is  not  a  railroad  or  telegraph  company, 
nor  in  the  business  of  insurance,  banking  or  loaning  money; 
that  the  work  and  materials  for  which  this  suit  was 
brought  were  furnished  in  the  State  of  Illinois  since  Octo- 
ber 1,  1899;  that  the  appellant  did  not  at  any  time  before 
the  commencement  of  this  suit  comply  with  the  provisions 
of  the  act  of  1897  as  amended  in  1899,  governing  foreign 
corporations  doing  business  in  this  state,  setting  out  its 
failure  to  do  each  of  the  things  in  that  act  prescribed,  and 
averred  that  it  "has  no  certificate  of  authority,  and  none 
was  ever  issued  to  it  to  do  business  in  the  State  of  Illinois, 
as  provided  by  the  statutes  of  said  state;  wherefore,  by 
force  of  the  statute  in  such  case  made  and  provided,  the 
appellant  can  not  maintain  its  aforesaid  action." 

The  defendant  demurred  to  both  pleas,  which  was  over- 
ruled, and,  it-electing  to  stand  by  its  demurrer,  judgment 
was  entered  in  bar  of  the  action,  and  it  prosecutes  this 
appeal.  It  is  argued  for  error  that  the  court  improperly 
overruled  the  demurrer,  and  that  the  judgment  is  con- 
trary to  the  law  applicable  to  the  facts  set  forth  in  the 
declaration  and  the  pleas. 

By  the  declaration,  as  amended,  it  appears  that  the 
appellant  claimed  the  right  to  do  the  business  in  this  state 
with  the  appellee  that  gave  rise  to  the  claim  sued  upon  in 
this  action,  by  reason  of  its  being  "  a  corporation  legally 
authorized  to  do  business  in  this  state  by  virtue  of  a  certifi- 
cate of  incorporation,  duly  issued  on  the  2d  day  of  Octo- 
ber,  1901,  by    the    secretary  of  said   State  of  Illinois,'* 
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which  is  met  by  the  averment  in  the  first  plea,  that  the 
appelhmt  is  a  foreign  corporation,  organized  for  pecuniary 
profit  in  a  state  other  than  Illinois,  and  that  it  had  never 
at  any  time  before  the  suit  was  brought  complied  with  any 
of  the  requirements  enumerated  in  the  act  of  1897,  as 
amended  in  1899,  which  would  entitle  it  to  transact  the  busi- 
ness in  this  state,  out  of  which  the  claim  sued  on  in  this 
case  arose;  and  the  plea  further  specifically  avers  that  the 
appellant  has  no  certificate  to  do  business  in  this  state  as 
provided  by  said  act,  and  invokes  the  provision  of  the  act 
prohibiting  foreign  corporations  from  maintaining '"any 
suit  or  action,  either  legal  or  equitable,  in  any  of  the  courts 
of  this  state,  upon  any  demand,  whether  arising  out  of  con- 
tract or  tort." 

The  demurrer  admitted  the  truth  of  those  averments  of 
the  plea,  and  it  therefore  follows  that  the  appellant,  being 
confessedly  a  foreign  corporation,  organized  for  pecuniary 
profit  outside  of  thip  state,  could  not,  by  the  express  pro- 
vision of  said  act,  maintain  this  action  upon  a  demand 
against  the  appellee  which  arose  confessedly  out  of  busi- 
ness done  with  him  in  this  state  under  a  contract  which 
was  made  and  performed  in  this  state  after  the  act  was  in 
force,  when  it  had  never  complied  with  the  provisions  of 
the  act  up  to  the  time  this  suit  was  commenced.  J.  Wal- 
ter Thompson  Co.  v.  Whitehead,  185  111.  455.  The  holding 
in  the  John  Spry  Lumber  Co.  v.  Chappell  et  al.,  184  111. 
539,  does  not  conflict  with  the  conclusion  reached  in  the 
case  at  bar,  for  in  that  case  the  court  properly  held  that 
the  John  PritzlafF  Hardware  Company,  a  corporation 
organized  in  the  State  of  Wisconsin,  could  invoke  the  aid 
of  the  courts  in  this  state  in  the  collection  of  the  debt  due 
it  from  Gregg  Bros.  &  Chappell,  '*  merchants  at  the  village 
of  Triumph  in  La  Salle  county,  Illinois,"  (F.  E.  Eoyston&Co. 
V.  John  Spry  Lumber  Co.,  85  111.  App.  223)  for  goods  which 
it  had  sold  and  delivered  to  them  in  the  State  of  Wisconsin, 
although  the  lumber  company  had  not  complied  with  the 
requirements  of  the  act  of  1897,  for  the  reason  that  the 
goods  had  been  sold  and  delivered  in  Wisconsin,  which  did 
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not  constitute  the  doin^  of  business  by  the  hardware  com- 
pany in  the  State  of  Illinois;  while  in  the  case  at  bar  the 
appellant,  a  foreign  corporation,  confessedly  made  and  per- 
formed the  contract  sued  upon  in  the  State  of  Illinois. 

The  first  plea  having  answered  the  entire  declaration,  the 
court  properly  gave  judgment  against  it  in  bar  of  the 
action,  for  the  confession  of  a  good  defense  to  the  whole 
declaration  warranted  the  judgment. 

We  will  not  refer  to  other  matters  discussed  in  the 
respective  briefs  of  counsel,  for  the  reason  that  what  we 
have  said  shows  that  the  Circuit  Court  properly  overruled 
the  demurrer  to  the  first  plea  and  properly  rendered  the 
judgment  appealed  from,  and  it  is  affirmed. 


Lewis  Fogle  y.  Jobn  Beck. 

1.  EQjjrrr— Where  the  Vendor  of  Real  Entate  Has  Executed  Bond 
to  Make  Title  When  the  Purchase  Money  Shall  he  Plaid.— Where  the 
vendor  of  real  estate  has  executed  bond  to  make  title  when  the  pur- 
chase money  shall  be  paid,  a  court  of  equity  will  consider  the  transac- 
tion in  the  nature  of  a  conveyance  to  the  purchaser  and  a  reconveyance 
back  by  way  of  mortgage. 

2.  hiE^s— Position  of  Assignee  on  Notes  Given  for  IHirchase  Money 
of  Land  Which  the  Vendor  Has  Gifen  Bond  to  Convey,— Where  the 
vendor  of  real  estate  has  executed  bond  to  make  title  when  the  purchase 
money  shall  be  paid,  the  assignee  of  notes  given  for  the  purchase  money, 
like  the  assignee  of  a  note  secured  by  a  mortgage,  is  entitled  to  the 
benefit  of  the  security,  and  may  enforce  it  as  he  would  enforce  the  lien 
of  an  ordinary  mortgage. 

'  Bill  for  a  Lien.— Appeal  from  the  Circuit  Court  of  Shelby  County: 
the  Hon.  Samuel  L.  Dwiqht.  Judge  presiding.  Heard  in  this  court  at 
the  May  term,  1902.     Affirmed.     Opinion  filed  November  1,  1903. 

F.  M.  GuTNN,  attorney  for  appellant. 

Chafee  &  Chew,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
On  November  13,  1897,  Leander  Fogle  sold  lot  5,  in 
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block  11,  in  the  village  of  Herrick,  Shelby  county,  Illinois, 
to  one  Cass  Sarver  for  $325,  receiving  therefor  $105  in 
cash  and  five  promissory  notes,  aggregating  $220.  He 
delivered  to  Sarver  his  bond  for  a  deed,  conditioned  on  his 
paying  the  notes. 

On  February  18,  1898,  Sarver  assigned  the  bond  to  John 
Beck,  who  went  into  possession  of  the  lot  and  promised  to 
pay  the  notes.  On  August  17,  1899,  Fogle  conveyed  the 
lot  to  one  Tony  Fraily,  subject  to  the  bond  for  deed,  and 
she  accepted  the  conveyance,  agreeing  to  make  a  deed  in 
accordance  with  the  terms  of  the  bond  on  the  payment  of 
the  said  notes. 

On  July  25,1 900,  Leander  Fogle  executed  a  quitclaim  deed 
to  the  lot,  together  with  other  property,  to  Frank  Fogle, 
who  conveyed  the  lot  by  quitclaim  to  Lewis  Fogle,  and 
four  of  the  notes,  which  were  at  the  time  unpaid,  were 
assigned  to  Lewis  Fogle. 

Lewis  Fogle  brought  suit  in  equity  against  Beck  and 
Sarver  in  the  Circuit  Court  of  Shelby  County,  and  by  his 
amended  bill,  prayed  for  a  lien  to  be  declared  in  his  favor 
for  the  amount  due  on  the  unpaid  notes,  for  a  sale  of  the 
lot  to  satisfy  his  debt  and  lien,  and  that  the  deed  from 
Leander  Fogle  to  Tony  Fraily,  and  one  purporting  to  have 
been  made  by  Fraily  to  Beck  on  October  3,  1900,  be  can- 
celed. 

The  Circuit  Court  upon  the  hearing  found  that  the  deed 
to  Tony  Fraily  was  made  without  consideration  and  was 
nuide  at  a  time  when  Leander  Fogle  had  not  the  mental 
capacity  to  make  a  valid  deed  and  was  therefore  void;  that 
Tony  Fraily  subsequently  re-conveyed  the  lot  to  Fogle  and 
that  the  deed  was  afterward  fraudulently  changed  by  eras- 
ing the  name  Of  Leander  Fogle  as  grantee,  and  inserting  • 
the  name  of  John  Beck,  and  that  Beck  obtained  no  rights 
thereby.  The  court  further  found  that  when  Beck  took 
an  assignment  of  the  bond  from  Sarver,  he  promised  to 
pay  the  notes;  that  complainant  had  an  equitable  lien  upon 
the  lot  for  the  unpaid  purchase  money  represented  by  the 
notes.     The  court  decreed  a  sale  of  the   property  on  the 
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failure  of  Sarver  and  Beck  to  pay  the  amount  found  to  be 
due  within  thirty  days. 

In  seeking  a  reversal  of  the  decree,  counsel  for  appellant 
vigorously  argues  that  the  court  erred  in  finding  that 
Leander  Fogle,  at  the  time  he  conveyed  to  Tony  Fraily, 
was  not  in  a  mental  condition  to  execute  a  deed,  and  erred 
in  finding  that  the  deed  from  Fraily  to  Beck  was  a  forgery. 
While  we  are  not  inclined  to  hold  that  the  court  erred  in 
reaching  the  findings  thus  criticised,  we  do  not  attach  the 
importance  to  them  that  counsel  for  appellant  does.  It 
clearly  appears  from  the  evidence  that  when  Beck  bought 
the  bond  for  a  deed  from  Sarver  and  went  into  possession  of 
the  lot,  he  promised  to  pay  the  notes.  He  recognized  his 
,  liability  to  pay  them  after  the  conveyance  to  Tony  Fraily, 
because  he  told  Frank  Fogle  that  if  he  were  to  buy  from 
Fraily,  he  would  feel  as  much  under  obligation  to  pay  the 
notes  as  he  ever  did.  He  knew,  too,  that  the  conveyance 
to  Fraily  was  subject  to  the  bond,  and  that  the  deed  from 
her  would  give  him  title  subject  to  the  same  frailties  that 
attached  to  it  before  the  conveyance.  So  we  see,  that  if 
the  deed  to  him  was  not  a  forgery,  he  could  not  defeat  the 
enforcement  of  the  lien  which  Leander  Fogle  and  his 
assignee  held. 

We  entertain  no  doubt  of  the  right  of  appellee  to  enforce 
the  lien,  independent  of  whether  he  was  in  possession  of 
the  lot  at  the  time  of  bringing  suit.  The  notes  given  by 
Sarver  and  the  contract  contained  in  the  bond  must  be  con- 
sidered as  one  instrument,  and  may  be  regarded  in  the 
nature  of  a  mortgage  which  may  be  sold  and  assigned  and 
enforced  in  the  nattie  of  the  assignee.  Where  the  vendor 
of  real  estate  has  executed  bond  to  make  title  when  the 
purchase  money  shall  be  paid,  a  court  of  equity  will  con- 
sider the  transaction  in  the  nature  of  a  conveyance  to  the 
purchaser  and  a  re-conveyance  back  by  way  of  mortgage. 
The  assignee  of  notes  given  for  the  purchase  money,  like 
the  assignee  of  a  note  secured  by  a  mortgage,  is  entitled  to 
the  benefit  of  the  security,  and  may  enforce  it  as  he  would 
enforce  the  lien  of    an    ordinary    mortgage.     Wright  v. 
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Troutraan,  SI  III.  378;  Hutchinson  v.  Crane,  100  111.  270; 
Gordon  v.  Johnson,  186  III.  18;  Lewis  v.  Shearer,  189 
III.  184. 

The  decree  of  the  Circuit  Court  is  right  and  will  be 
affirmed. 


The  Farmers'  Federation  y.  Barbara  Croney  et  a1. 

1.  Forfeitures— WTiaf  an  Insurance  Company  Must  Show  Before 
Defense  of  Forfeiture  Can  l^evaiL — As  a  general  rule  forfeitures  are 
not  favored  by  courts,  especially  a  forfeiture  of  a  member's  rights  under 
a  contract  of  insurance  in  a  fraternal  association.  Before  tlie  defense  of 
a  forfeiture,  because  of  non-payment  of  an  assessment,  can  prevail,  it 
must  not  only  appear  that  every  step  necessary  to  constitute  a  legal 
assessment  has  been  taken,  but  also  that  the  member  alleged  to  be  in 
default  has  been  notified  in  the  precise  manner  specified  by  tlie  rules 
and  regulations  of  the  order. 

2.  Fraternal  Insurance— Companj^  Must  Shoip  that  it  Has  Given 
Notice  of  Assessrtient  Which  Contract  i2egufre«.— When  the  contract  be- 
tween a  benefit  insurance  society  and  its  members  provides  that  assess- 
ments shall  be  due  a  certain  time  after  a  particular  notice  has  been 
given,  the  society,  before  it  can  claim  that  a  member  has  been  sus- 
pended for  failure  to  pay  such  an  assessment,  must  show  affirmatively* 
that  it  has  given  the  notice  of  that  assessment  wiiich  the  contract 
requires. 

Attsnmpsit.  on  a  benefit  certificate.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  James  A.  Crkiohton,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Afiirmed.  Opinion  filed 
November  1,  1902. 

George  W.  Kenney,  attorney  for  appellant. 

Shutt  &  Graham  and  Hugh  J.  Graham,  attorneys  for 
appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  jud<2:ment  of  $709.17,  rendered 
against  appellant,  a  fraternal  insurance  company,  in  favor 
of  appellees,  the  beneficiaries  in  a  life  policy  issued  to  Will- 
iam F.  Croney,  deceased. 

Appellant  issued  its  polic}'  of  insurance,  or  benefit  cer- 
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tificate,  as  it  is  called,  on  the  15th  of  April,  1899,  to  Will- 
iam F.  Croney,  as  a  member  o{  Sherman  Union  No.  8, 
located  at  Sherman,  Illinois.  The  certificate  named  his  wife, 
Barl>ara  Croney,  and  two  minor  children  beneficiaries.  Ue 
paid  all  assessments  levied  upon  him  in  accordance  with 
the  constitution,  by-laws  and  rules  of  appellant,  except  the 
one  levied  November  1,  1899,  due  on  or  before  December  1, 
1899.  On  the  17th  of  December,  18iM),  he  was  accidentally 
shot,  and  three  days  later  died.  After  he  was  shot,  he, 
throut^h  his  brother-in-law,  paid  to  the  secretary  of  his 
local  union  (the  person  entitled  to  receive  assessments  from 
members)  his  November  assessment  and  received  a  receipt 
therefor. 

The  certificate  of  insurance  recited  that  a  failure  to  pay 
any  assessment  within  the  time  specified  by  the  constitu- 
tion, by-laws  or  rules  of  the  order  would  render  the  certifi- 
cate null  and  void.  It  is  provided  in  the  by-laws  that 
assessments  shall  be  paid  by  membere  to  their  respective  local 
secretaries  on  or  before  the  first  day  of  the  month  following 
the  date  of  the  call  made  and  published  for  such  assess- 
ments, and  that  a  member  failing  to  so  pay  shall  be  sus- 
pended and  regarded  as  electing  to  terminate  his  member- 
ship. It  is  also  provided  that  a  member  suspended  for 
non-payment  of  assessments  may  be  reinstated  within  sixty 
days  by  paying  up  all  arrearages,  if  in  good  health. 
AVherefore,  it  is  contended  by  appellant  that,  as  the  No- 
vember assessment  was  required  to  be  paid  on  or  before 
the  first  of  December,  the  failure  of  Croney  to  pay  within 
that  time,  ij?80  facto  terminated  his  membership  and  ren- 
dered the  certificate  of  insurance  void.  It  farther  contends 
that  payment  of  the  assessment  after  he  was  shot  could 
not  have  the  effect  to  reinstate  him,  because  he  was  not  at 
the  time  in  good  health,  good  health  being  one  of  the 
required  conditions  for  reinstatement. 

Appellees  introduced  in  evidence  the  certificate  of  insur- 
ance, certain. sections  of  appellant's  constitution  and  by- 
laws, proof  of  Croney's  injury  and  death,  and  proofs  of 
the  payment  of  the  November  assessment  to  the  secretary 
of  the  local  union.     Appellant  introduced  no  evidence. 
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Much  of  appellant's  printed  brief  is  devoted  to  a  discus- 
sion of  the  proposition  that  the  suspension  clause  for  non- 
payment of  assessments,  contained  in  the  by-laws,  is  self- 
executinof,  and  the  proposition  that  the  secretary  of  the 
local  union  had  no  power  to  waive  the  "good  health" 
condition  when  an  attempt  was  made  to  reinstate  Croney. 
In  the  view  taken  by  us  of  the  record,  a  discussion  of 
those  propositions  is  hardly  necessary. 

Appellant  contends  for  a  forfeiture.  As  a  general  rule, 
forfeitures  are  not  favored  by  courts,  especially  a  forfeit- 
ure of  a  member's  rights  under  a  contract  of  insurance  in 
a  fraternal  association.  Coverdale  et  al.  v.  Royal  Arca- 
num, 193  111.  91;  Union  Mutual  Accident  Association  v. 
Frohard,  134  111.  228.  Before  the  defense  of  a  forfeiture 
because  of  the  non-payment  of  an  assessment  can  prevail, 
it  must  not  only  appear  that  every  step  necessary  to  con- 
stitute a  legal  assessment  has  been  taken,  but  also  that  the 
member  alleged  to  be  in  default  hsts  been  notified  in  the 
precipe  manner  specified  by  the  rules  and  regulations  of 
the  order.  The  by-laws  of  appellant  require  that  the 
supreme  secretary  "shall  prepare  notice  of  each  benefit 
fund  assessment  levied  by  the  executive  board,  which 
notice  shall  be  mailed  to  each  beneficial  member  not  less 
than  thirty  days  previous  to  the  time  said  assessment  shall 
be  due,"  and  that,  "  whenever  notice  is  given  of  the  levy- 
ing of  an  assessment  fund  *  *  *  each  member  of  the 
union  shall  pa}'^  to  the  secretary  of  his  union,  within  the 
time  specified  in  the  notice  or  call,  the  amount  for  which 
he  is  liable."  Another  section  of  the  by-laws  provides 
that  "he  must,  when  given  notice  as  provided  in  article  7, 
section  2,  that  a  benefit  assessment  has  been  levied  aiid 
ordered  collected  by  the  executive  board,  pay  the  same  on 
or  before  the  first  day  of  the;  month  following  the  date  of 
said  notice."  It  is  clear  to  our  minds  that  before  the  self- 
cKccuting  suspension  clause  in  question  could  operate 
against  a  member,  he  must  have  had  thirty  days'  notice,  as 
contemplated  and  required  by  these  provisions.  There  is 
no  proof  in  this  case  that  Croney  had  thirty  days'  notice 
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of  the  November  assessment  before  be  paid  on  the  2oth  of 
December.  He  was  not  required  to  pay  any  assessment 
of  which  he  had  not  notice,  and  in  case  of  notice,  he  had 
thirty  days  to  pay.  Covenant  Mutual  Benefit  Association 
V.  Spies,  114  111.  40^;  Supreme  Lodge  Knights  of  Honor  v. 
Dalberg,  138  III.  508;  Northwestern  Traveling  Men's  As- 
sociation V.  Schauss,  148  111.  304. 

Appellant  contends,  however,  that  appellees  are  estopped 
from  denying  the  sufficiency  of  notice  of  a  levy  of  the 
assessment.  It  is  urged  that  because  Croney  made  several 
attempts  to  pay  the  assessment  after  he  was  injured,  he 
waived  any  question  as  to  the  legality  of  the  levy  or  suf- 
ficiency of  the  notice.  We  are  unable  to  see  why  any 
attempt  to  pay  an  assessment  waives  a  member's  rio^ht  to 
pay  within  thirty  days  after  notice.  The  only  proof  of 
such  attempt  was  the  testimony  of  Chris  Wahl  Smith, 
Croney's  brother-in-law;  but  if  we  are  to  presume  from 
that  that  Croney  had  received  notice,  the  record  is  barren 
of  any  proof  as  to  when  he  received  it.  For  aught  that 
appears,  he  may  have  received  it  but  a  day  or  two  before 
he  was  shot.  The  following,  as  it  appears  in  the  opinion 
in  the  Northwestern  Traveling  Men's  Association  v. 
Schauss,  siipray  is  apropos: 

"Either  personal  service  of  notice,  or  the  substituted 
service  provided  for  b\'  the  constitution,  must  be  shown  to 
have  been  fully  consummated  before  the  thirty  days  given 
for  the  payment  of  the  assessment  can  have  commenced  to 
run,  and  as  there  is  no  evidence  from  which  the  date  of  the 
consummated  service  can  be  ascertained,  it  is  not  proved 
that  the  remittance  of  the  assessment  by  Schauss  to  the 
association  was  not  made  within  thirty  days  after  notice.'' 

Appellant  complains  of  the  action  of  the  trial  court  in 
refusing  instructions  Nos.  3  and  4,  offered  by  it,  and  in 
giving  No.  1  for  appellees.  The  instructions  relate  to  the 
alleged  suspension  of  Croney  and  his  reinstatement. 

Entertaining,  as  we  do,  the  view  that  Croney  had  not 
the  required  notice  to  warrant  suspension  for  non-payment 
of  assess!uents,  and  that  he  was  not,  in  fact,  suspended,  a 
discussion  of   the  errors  alleged  on  that  score  is  unneces- 
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sary.  The  same  may  be  said  with  reference  to  the  errors 
assigned  upon  the  rulings  of  the  court  as  to  the  admission 
of  evidence.  Seeing  no  error  to  justify  a  reversal,  the 
judgment  will  be  affirmed. 


The  Cleveland^  Cincinnati^  Chicago  &  8tJ  Louis  Ry.  Co. 
y.  Robert  Johns. 

1.  Railroads— fifec.  71.  Ch,  lU,  -K.  5..  Corw/n^ed.— Sec.  71,  Ch.  114, 
R  S.,  providing  for  the  construction  and  maintenance  of  railroad  cross- 
ings, impo$»es  upon  such  corporation  the  duty  to  construct  and  maintain 
such  crossings  and  approaclies.for  the  entire  width  of  such  higliways 
and  streets  in  large,  populous  and  busy  cities,  where  a  vast  multitude 
of  vehicles  and  people  would  be  continuously  passing  and  repassing  over 
them,  but  in  the  rural  districts  and  some  localities  in  villages  and  cities 
where  but  a  few  people  and  vehicles  would  pass  and  repass  over  them, 
the  extent  of  such  crossings  and  approaches  which  the  railroad  com- 
panies are  required  to  construct  and  maintain  over  the  highways  and 
streets,  must  be  determined  by  what  is  reasonably  required  to  accom- 
modate public  travel  over  them,  and  that  is  fixed,  for  the  time  bein;^:  at 
least,  by  the  actual  crossing  and  approaches  which  are  made  by  the 
railroad  companies  with  the  acquiescence  of  the  public  and  the  public 
authorities. 

2.  ^AXE— Question  Whether  a  Place  is  a  Part  of  a  Railroad  Crofning 
is  a  Question  of  Fact  for  the  Jury,— When  the  location  of  an  accident 
is  a  part  of  the  top  of  the  grade  that  was  actually  covered  with  cin- 
ders up  to  the  top  of  the  ties  where  the  approaches  to  the  crossing 
w^hich  were  actually  made  and  used  extended  and  where  people  and 
vehicles  frequently  traveled  when  passing  and  repassing* over  the 
tracks  of   the  railroad,   it  is  a  question  for   the  jury  whetlier  or  not 

such  place  is  a  part  of  the  crosding. 

• 

Trespass  on  the  Case,  for  an  injury  to  a  horse.  Appeal  from  the 
Circuit  Court  of  Christian  County;  the  Hon.  William  M.  Farmer.  Judge 
presiding.  Heard  in  this  court  at  the  May  term,  1902.  Affirmed. 
Opinion  filed  November  1,  1902. 

Geoege  F.  McNulty  and  Hogan  &  Dbennan,  attor- 
neys for  appellant. 

J.  C.  McBeidb  and  M'Quigg  &  Dowell,  attorneys  for 
appellee 
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Mr.  Justice  Burbouohs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  in  the  Circuit 
Court  of  Christiafli  County  by  the  appellee,  Robert  Johns, 
against  the  appellant,  The  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company,  to  recover  damages  for  an 
injury  received  by  his  horse  on  the  crossing  of  appellant's 
railroad  with  State  street  in  the  city  of  Pana,  Illinois, 
alleged  to  have  been  the  result  of  the  failure  of  the 
railway  company  to  keep  the  crossing  in  a  rccasonably  safe 
condition  for  persons  and  property  to  pass  over  it.  The 
case  was  tried  by  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  appellee  for  $350  damages. 

The  railway  company  moved  for  a  new  trial,  which 
being  clenied,  it  excepted  and  moved  in  arrest  of  judgment, 
which  was  also  denied  and  it  again  excepted,  and  prayed 
for  and  was  allowed  an  appeal  to  this  court;  and  to  effect 
a  reversal  of  the  judgment,  its  counsel  insists  that  the 
court  erred  in  refusing  a  new  trial,  in  refusing  to  arrest 
the  judgment,  as  the  verdict  and  judgment  are  against  the 
law  and  the  evidence,  and  the  declaration  is  insufficient  to 
support  the  judgment. 

The  declaration  has  but  one  count,  which  is  as  follows : 

"  For  that  whereas  the  defendant,  before  and  on  the  7th 
day  of  October,  1901,  was  possessed,  had  control  of  and 
was  using  and  operating  a  certain  railroad  with  all  its 
lines  of  track,  switches,  side  tracks,  guard  rails;  etc., 
extending  through  a  part  of  said  country  and  running  in  a 
westerly  direction  through  the  city  of  Pana,  in  the 
country  aforesaid,  and  crossing  a  public  traveled  street, 
running  north  and  south  through  said  city,  called  Suite 
street,  that  it  was  the  duty  of  said  defendant,  at  all  times, 
to  keep  in  safe  and  proper  condition  the  crossing  and 
approaches  thereto  for  persons  and  property  where  sJtid 
railroad  crosses  said  public  traveled  street,  called  State 
street  in  said  city;  yet  the  defendant,  not  regarding  its 
duty  in  this  behalf,  while  it  had  possession  and  control, 
and  was  using  and  operating  said  railroad  and  the  line  of 
tracks,  switches,  side  tracks  and  guard  rails  upon  its  right 
of  way  where  it  crossed  said  State  street,  to  wit,  on  the 
day  and  year  aforesaid,  there  wrongfully  and  negligently 
permitted  and  suffered  the  crossing  of    said  railroad  at 
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said  State  street  to  remain  in  a  bad  and  unsafe  condition 
by  carelessly  and  negligently  suffering  the  space  between 
the  end  of  a  stationary  guard  rail  and  one  of  the  main 
rails  of  said  track  on  said  railroad  crossing  to  be  in  a  bad 
and  unsafe  condition  ffo  that  said  crossing  was  not  in  a 
safe  condition  for  persons  and  propertv  to  pass  over,  by 
means  whereof  the  plaintiff,  while  (friving  a  span  of 
horses  to  a  buggy  along  said  public  street  over  said  cross- 
ing and  while  using  due  care  and  caution  for  his  own 
safety  and  that  of  his  span  of  horses,  the  right  hind  foot 
of  one  of  his  said  horses  was  caught  in  the  open  space 
between  said  stationar}^  guard  rail  and  one  of  the  main 
rails  of  said  railroad  right  of  wajr  at  said  crossing  and  the 
hoof  on  said  foot  of  said  horse  in  his  effort  to  free  from 
the  place  where  it  was  caught  between  said  rails  was 
pulled  off  and  said  horse  became  lame,  and  so  badly 
injured  and  damaged  by  reason  thereof  that  he  is  entirely 
worthless,  and  to  the  great  damage  of  the  plaintiff,  in  the 
sum  of  five  hundred  dollars." 

To  which  the  railway  company  pleaded  "not  guilty." 
The  evidence  shows  that  State  street  is  seventy  feet  wide 
and  runs  north  and  south  through  the  city  of  Pana  in 
said  county;  that  it  is-  crossed  from  east  to  west  by  four 
tracks  of  appellant's  railroad  which  are  laid  on  top  of  an 
embankment  about  five  feet  high,  with  approaches  on  the 
north  and  south  sides  that  slant  twenty-five  feet  from  top  to 
bottom  and  extend  nearly  the  entire  width  of  the  street. 
The  top  of  the  grade  and  approaches  in  the  street  are  cov- 
ered with  coal  cinders  so  that  the  surface  is  even  with  the 
top  of  the  cross  ties.  There  is  a  row  of  planks  two  inches 
thick  and  sixteen  feet  long  laid  along  the  middle  of  the 
street  between  the  rails  of  each  of  the  tracks.  On  the  north 
side  of  the  south  rail  of  the  south  track,  and  some  two 
inches  from  it,  except  at  each  end,  it  widens  unt^l  it  is  five 
inches;  there  is  a  stationary  guard  rail  laid  for  a  portion  of 
the  distance  between  the  west  end  of  the  planks  and  the 
west  line  of  the  street.  The  space  between  the  tops  of 
the-guard  rail  and  the  south  rail  is  about  four  and  one-half 
inches  deep,  which  is  not  blocked.  It  is  usual  when  guard 
rails  are  where  persons  and  animals  have  to  cross  them,  to 
block  the  spaces  between  the  guard  rails  and  "other  rails 
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with  wood,  so  that  such  spaces  are  not  over  one  and  one- 
half  inches  deep,  and  then  such  persons  and  animals  can 
not  p;et  their  feet  caught  in  them.  * 

The  travel  on  State  street  where  appellant's  railroad 
crosses  it  is  considerable,  and  it  usually  goes  where  the 
planks  are  laid,  except  at  such  times  when  the  travel  is 
very  heary  or  cars  are  obstructing  the  planked  portion, 
and  at  such  times  the  travel  is  over  all  that  portion  of  the 
top  of  the  grade  from  and  to  which  the  approaches  extend. 

The  appellee,  on  the  day  in  question,  was  attempting  to 
go  from  the  south  to  the  north  side  of  this  crossing  in  his 
bugi^y,  drawn  by  his  team  of  spirited  but  gentle  horses, 
which  were  being  driven  with  slack  lines  by  his  servant, 
when  they  became  somewhat  frightened  by  a  coal  car  that 
was  being  pulled  acrosjs  the  street  on  one  of  the  tracks,  and 
shying  to  the  northwest  they  went  over  the  first  rail  they 
came  to  and  the  guard  rail  at  a  point  about  seven  or  eight 
feet  west  of  the  west  end  of  the  planks,  and  there  one  of 
the  horses  got  its  right  hind  foot  caught  in  the  space 
between  the  two  rails,  and  in  trying  to  get  it  out,  pulled 
the  hoof  off  of  it,  which  rendered  him  valueless.  Before  the 
horse  lost  his  hoof  he  was  worth  from  |30D  to  $500. 

The  principal  contention  is  that  the  place  where  the 
horse  got  his  foot  caught  is  no  part  of  the  "railroad  cross- 
ing" which  the  statute  required  the  appellant  to  construct 
and  maintain,  and  even  if  it  had  been,  then  the  negligent 
manner  in  which  the  horse  was  being  driven  over  it,  so 
contributed  to  his  injury  that  the  appellee  can  not  recover. 

The  statute  provides  that  "at  all  of  the  railroad  crossings 
of  highways  and  streets  in  this  state,  the  several  railroad 
corporations  in  this  state  shall  construct  and  maintain  said 
crossings,  and  the  approaches  thereto,  within  their  respect- 
ive rights  of  way,  so  that  at  all  times  they  shall  be  safe 
as  to  persons  and  property."  Which  means  that  railroad 
companies  must  construct  and  maintain  such  crossings  and 
approaches  for  the  entire  width  of  such  highways  and 
streets  in  large,  populous  and  busy  cities,  where  a  vast 
multitude  of  vehicles  and  people  would  be  continuously 
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passing  and  repassing  over  them,  but  in  the  rural  districts 
and  some  localities  in  villages  and  cities  where  but  few 
people  and  vehicles  would  pass  and  repass  over  them,  the 
extent  of  such  crossings  and  approaches  which  the  railroad 
companies  are  required  to  construct  and  maintain  over  the 
highways  and  streets,  must  be  determined  by  what  is  rea- 
sonably required  to  accommodate  public  travel  over  them, 
and  that  is  fixed,  for  the  time  being  at  least,  by  the  actual 
crossings  and  approaches  which  are  made  by  the  railroad 
companies  with  the  acquiescence  of  the  public  and  the  pub- 
lic authorities.  City  of  Bloomington  v.  Illinois  Central  R. 
R.  Co.,  154  111.  639,  and  Illinois  Central  R.  R.  Co.  v.  Trues- 
dell,  68  111.  App.  324. 

Considering  that  the  place  where  the  horse  got  his  foot 
fastened  was  a  part  of  the  top  of  the  grade  that  was 
actually  covered  with  cinders  up  to  the  top  of  the  ties, 
that  it  was  where  the  approaches  to  the  crossing  which 
were  actually  made  and  used  extended,  and  was  where 
people  and  vehicles  frequently  traveled  when  parsing  and 
repassing  over  the  tracks  of  appellant's  railroad  where  it 
was  located  across  the  street,  and  in  view  of  the  quantity 
of  travel  there,  we  are  inclined  to  hold  that  the  trial  court 
properly  submitted  it  as  a  question  to  be  determined  by 
the  jury  as  to  whether  or  not  such  place  was  a  part  of  the 
"railroad  crossing,"  and  that  the  jury  were  warranted  in 
concluding,  as  they  did,  that  it  was;  for  it  would  be  taking 
too  narrow  a  view  to  hold  that  the  sixteen-foot  wide  part 
of  the  middle  of  the  seventy-foot  street  which  wa^  planked 
only  between  the  tracks,  which  was  mostly  used  by  the 
public,  was  the  only  part  of  the  street  within  the  right  of 
way  of  appellant's  railroad  that  constituted  the  "  railroad 
crossing"  under  such  circumstances. 

The  team  being  gentle  and  having  only  gone  a  short  dis- 
tance out  of*  the  line  of  the  principal  traveled  part  of  the 
street  where  the  tracks  actually  crossed  to  where  much  of 
such  travel  was,  we  are  unwilling  to  hold  that  the  slack- 
ness of  the  lines  which  appellee's  driver  held  upon  them  at 
tlie  time,  was  such  contributory  negligence  on  his  part  as 
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to  preclude  the  appellee  from  recovrering  in  this  case  on 
that  account  when  it  is  so  manifest  that  the  unblocked 
space  between  the  guard  rail  and  the  south  rail  was  dan- 
gerous to  people  and  teams  passing  and  repassing  over  it, 
and  of  which  the  appellant  must  be  held  to  have  known  for 
the  reason  that  it  was  its  own  faulty  construction,  and  of 
such  a  nature  that  the  appellee  would  not  be  so  likely  to 
know  of  it,  nor  does  it  appear  that  he  did  know  of  it. 

The  declaration,  charging  as  it  does,  that  the  place 
where  the  horse  got  his  foot  caught  was  a  part  of  the 
*'  railroad  crossing"  of  State  street  and  appellant's  railroad 
in  the  city  of  Pana  in  said  county,  which  was  in  itsright  of 
way  and  was  not  kept  in  a  condition  for  persons  and  prop- 
erty to  pass  safely  over  it,  was  sufficient  to  sustain  the 
judgment,  and  the  Circuit  Court  for  that  reason  properly 
denied  the  motion  in  arrest  of  judgment.  Finding  no 
such  error  in  this  record  as  counsel  for  the  appellant  allege, 
we  will  affirm  the  judgment. 


Solomon  P.  Swisher  v.  Charles  J.  Palmer  et  al. 

1.  Conveyances— To  What  Extent  the  Recording  of  a  Deed  in  Evi- 
dence of  Delivery  and  Acceptance, — The  recording  of  a  deed  is  evi- 
dence of  delivery  and  acceptance  only  »o  far  as  relates  to  the  passing  of 
title,  and  does  not  apply  to  a  deed  which  imposes  an  obligation  of  the 
gi'antee  to  assume  the  payment  of  a  pre-existing  incumbrance  upon  the 
property. 

2.  SxUK— Grantee  Must  Asaent  to  the  Clause  Creating  Personal 
Liability  to  Pay  an  Incumbrance. — The  mere  fact  of  the  execution  and 
acknowledgment  of  a  deed  for  land  by  a  mortgagor  with  a  clause 
therein  that  the  grantee  should  pay  the  mortgage  indebtedness,  and  its 
being  recorded,  is  ni)t  sufficient  to  create  a  pei*sonal  liability  on  the  part 
of  the  grantee  to  pay  such  indebtedness.  To  bind  him  it  must  be 
alleged  and  proved  that  he  assented  to  such  clause.  Such  assent  is 
given  only  when  the  deed  is  delivered  by  the  grantor  and  accepted  by 
the  grantee. 

8.  SA.UR— Delivery  May  be  Made  to  Agent—Raiiflcatton.— -Delivery 
of  a  deed  may  be  made  to  a  third  person  for  the  gi-antee  and  such  deliv- 
ery is  dplivery  to  the  grantee  if  he  afterward, assents  to  it.  Acceptance 
may  be  sliown  by  ratification. 
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4.  Principal  and  Xqest— Limitation  of  Agent's  Authority.— The 
limitation  of  the  authority  of  an  agent  is  of  importance  only  so  far  as  it 
is  apparent  to  a  responsible  public. 

5.  Same— Secret  Instrtictions. — Secret  instructions  to  an  agent  do  not 
bind  innocent  third  persons  dealing  with  the  agent. 

6.  Ratipicxtion— Wii/i  Knowledge  of  Ignorance  of  Essential  Facts, 
—Where  the  principal  rectifies  the  act  of  his  agent,  knowing  that  he  is 
ignorant  of  essential  facts,  he  assumes  the  risk  with  knowledge  of  his 
ignorance^ 

7.  Same — M^ist  Be  in  Toto, — A  ratification  must  be  in  toto.  Justice 
does  not  permit  a  man  to  accept  a  part  that  is  beneficial  and  reject 
the  part  that  is  burdensome. 

Bill  to  Foreeloise  a  Mortgage.— Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Fehdinanp  Bookwalter,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion  filed 
November  1,  1902. 

Fred  Dbapeb  and  G.  W.  Salmans,  attorneys  for  appel- 
lant. 

O.  A.  McFarland  and  Penwell  &  Lindley,  attorneys 
for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
This  is  a  bill  to  foreclose  a  mortgage  on  certain  real 
estate  situated  in  the  city  of  Danvillcj  executed  by  A.  L. 
Webster  and  wife,  to  secure  the  payment  of  $6,000,  bor- 
rowed by  Webster  from  appellees,  Palmer  and  Wells,  as 
trustees.  The  mortgage  bears  date  February  1,  1896,  and 
the  note  for  the  $6,000  was  made  payable  in  five  years,  with 
seven  per  cent  interest.  On  August  31,  1897,  Webster 
and  wife  conveyed  the  real  estate  to  E.  B.  Willison,  the  deed 
reciting  that  the  grantee  assumed  and  agreed  to  pay  the 
mortgage.  ^On  ()ctober  5,  1899,  Willison  and  wife  con- 
veyed the  premises  to  Solomon  P.  Swisher,  there  being  a 
clause  in  the  deed  that  Swisher  agreed  to  pay  the  mort- 
gage. On  December  7, 1899,  Swisher  executed  a  quit-claim 
deed  to  one  Lanham,  and  Lanham  conveyed  to  C.  C.  Maxon. 
The  deed  to  Maxon  contained  the  clause  that  Maxon  agreed 
to  pay  the  mortgage.  There  was  a  prayer  in  the  bill  that 
in  the  event  of  the  property  selling  for  a  sum  insufficient 
to  pay  the  mortgage  debt,  there  should  be  a  personal  decree 
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and  execution  for  the  deficiency  against  Maxon,  Willison 
and  Swisber.  Swisher  filed  an  answer  denying  his  per- 
sonal liability.  Willison  filed  an  answer  confessing  his 
personal  liability  and  also  filed  a  cross-bill  seeking  to  make 
Swisher  primarily  liable  for  the  deficiency  as  between 
Swisher  and  Willison.  Swisher  filed  an  answer  to  the 
cross-bill  denying  his  persofial  and  primary  liability  to 
Willison.  By  agreement,  a  decree  of  foreclosure  was  ren- 
dered and  the  question  of  liability  for  deficiency  was 
deferred  for  future  adjudication.  The  property  was  sold, 
and  there  was  a  deficiency  of  $1,197.96.  The  cause  was 
referred  to  the  master  in  chancery  to  take  evidence  on  the 
deficiency  question  and  report  conclusions  of  law  and  fact. 
The  master  took  evidence  and  submitted  conclusions  of 
law  and  fact,  holding,  among  other  things,  that  Swisher 
assumed  payment  of  the  mortgage  debt  and  was  personally 
liable  with  Willison  for  the  deficiency.  Exceptions  to  the 
master's  report  were  filed,  which  were  overruled,  and  a 
decree  rendered  holding  Willison  and  Swisher  both  liable 
for  the  deficiency,  but  Swisher  primarily  liable.  Swisher 
excepted  to  the  action  of  the  court  and  prosecuted  this 
appeal. 

The  evidence  taken  before  the  master  shows  that  Willi- 
son, after  holding  the  property  about  two  years,  desired 
to  dispose  of  it.  W.  Y.  Jackman,  a  real  estate  agent,  who 
had  negotiated  the  sale  of  the  property  from  Webster  to 
Willison,  found  a  purchaser  in  one  L.  Roy  Lanham,  and 
went  to  Willison  and  informed  him  that  one  S.  P.  Swisher 
would  take  the  property  and  assume  the  mortgage.  Willi- 
son said  he  would  make  the  deed  if  Swisher  was  financially 
responsible.  Jackman  then  went  to  Swisher  and  told  him 
that  he  was  selling  the  place  for  Willison,  but  that  the  pur- 
chaser wasn't  ready  to  take  it.  He  asked  Swisher  to  allow 
the  deed  to  be  made  to  him.  He  informed  Swisher  that 
there  was  a  $6,000  mortgage  upon  the  property,  but  that 
the  conveyance  would  be  made  subject  to  the  mortgage. 
Swisher  replied  that  the  deed  might  be  made  to  him  to 
pass  title  to  some  one  else,  provided  that  he  was  not  made 
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responsible  for  the  mortgage  debt.  An  attorney  intormed 
Swisher  that  a  deed  made  "subject  to  a  mortgage"  only, 
would  not  make  the  grantee  personally  responsible.  Willi- 
son  then,  on  October  5,  1899,  went  with  Jackman  to  the 
office  of  Jackman's  attorney  and  there  executed  his  deed  to 
S.  P.  Swisher  containing  the  clause  "Grantee  assumes  and 
agrees  to  pay  the  mortgage,"  as  consideration  for  the  deed, 
after  being  informed  that  the  clause  would  bind  grantee 
personally  to  pay  the  debt.  '  Swisher  was  not  present. 
Willison  then  left  the  deed  with  Lindley,  the  attorney  of 
Jackman,  and  it  was,  without  the  knowledge  of  Swisher, 
placed  of  record.  Jackman  informed  Swisher  that  the 
deed  had  been  made  to  him.  Swisher  did  not  enter  into 
possession  or  regard  himself  as  the  purchaser,  but  a  mere 
conduit  for  the  title  to  pass  to  another  party.  He  was 
ignorant  of  the  clause  in  the  deed  making  him  personally 
responsible  for  the  mortgage  debt  and  in  fact  never  saw 
the  deed.  But  before  he  executed  the  deed  to  Lanham,  a 
demand  was  made  upon  him  for  the  payment  of  interest. 
He  denied  his  liability.  "Willison  then  saw  him,  told  him  he 
was  to  pay  the  interest  and  that  he  had  better  get  counsel. 
After  that  he  made  the  quit-claim  deed  to  Lanham.  Shortly 
after  doing  so,  he  discovered  that  the  deed  from  Willison  to 
him  was  of  record,  and  that  he  was  by  it  made  personally* 
responsible  for  the  mortgage  debt. 

Willison  admits  his  personal  liability,  but  seeks  to  invoke 
the  rule  that  a  successive  grantee  of  real  estate  who  assumes 
the  payment  of  an  incumbrance  upon  the  same  becomes 
an  original  promisor  for  its  payment,  and  th,e  prior  pur- 
chaser becomes  merely  a  surety.  Flagg  v.  Geltmacher, 
.98  III.  293. 

Swisher  is  primarily  liable  if  he  assented  to  the  clause  in 
the  deed  from  Willison  to  him  above  referred  to.  Such 
assent  is  given  only  when  the  deed  is  delivered  by  the 
grantor  and  accepted  by  the  grantee.  The  recording  of  a 
deed  is  evidence  of  delivery  and  acceptance  only  so  far  as 
relates  to  the  passing  of  title  and  does  not  apply  to  a  deed 
which  imposes  an  obligation  of  the  grantee  to  assume  the 
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payment  of  a  pre-existing  incumbrance  upon  the  property. 
Thompson  v.  Dearborn,  107  111/87.  The  law  hesitates  to 
fasten  the' presumption  pf  acceptance  of  a  personal  obligation 
upon  such  slight  evidence.  But  delivery  may  be  made  to  a 
third  person  and  acceptance  may  be  shown  by  ratification. 
For  whom  was  Jackman  acting  in  this  transaction?  Evi- 
dently for  himself.  But  whose  agent  can  he  be  said  to 
have  been  ?  Much  depends  upon  a  determination  of  this 
question  of  fact.  If  he  can  be  said  to  have  been  Willison's 
agent,  then  notice  to  Jackman  of  Swisher's  refusal  to 
become  personally  responsible  for  this  mortgage  debt  was 
notice  to  Willison,  and  Willison  could  not,  in  good  faith, 
have  made  such  a  deed  to  Swisher.  Willison  attende<l  to 
every  particular  act  in  this  transaction  personally.  He  had 
no  representative  in  any  capacity.  He,  himself,  inquired 
concerning  the  credit  of  Swisher,  and  the  legal  effect  of 
the  clause  above  referred  to.  His  connection  with  Jack- 
man  was  a  mere  consent  to  trade  with  Jackman's  man  pro- 
vided that  man  was  financially  responsible.  It  is  conceded 
that  both  Swisher  and  "Willison  have  acted  in  entire  good 
faith  throughout  this  whole  transaction.  Consequently  the 
capacity  in  which  Willison  considered  Jackman  to  be  serv- 
ing  is  of  importance  in  determining  this  question.  Willi- 
son evidently  did  not  regard  Jackman  as  his  own  agent 
because  he  relied  upon  him  for  nothing  and  allowed  him  to 
do  nothing  for  him.  On  the  other  hand,  he  constantly 
looked  upon  Jackman  as  the  agent  of  Swisher.  Is  it  rea- 
sonable to  suppose  that  Willison  would  have  entered  upon 
this  transaction  and  pursued  it  to  completion  without  ever 
seeing  Swisher,  had  he  not  believed  he  was  dealing  with 
Swisher's  agent  ?  He  delivered  the  deed  to  Jackman  and 
surrender.ed  all  control  over  the  property.  As  a  matter  of 
fact  Swisher  did  authorize  Jackman  to  have  a  deed  made  out 
to  him,  and  constituted  Jackman  his  agent  to  that  extent 
The  limitation  of  that  authority  is  of  importance  only  so 
far  as  it  is  apparent  to  a  reasonable  public.  But  it  is  con- 
tended that  Jackman  was,  at  most,  only  the  special  agent 
of  Swisher,  and  that  Willison  dealt  with  him  at  bis  periL 
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This  limitatioa  is  in  the  nature  of  a  secret  instruction,  and 
secret  instructions  do  not  bind  innocent  third  persons  deal- 
ing with  the  agent.  Swisher  held  Jackman  out  as  having 
authority  to  have  Willison  make  a  deed  to  him,  Swisher, 
and  it  was  most  certainly  the  duty  of  Swisher  to  see  that 
the  authority,  which  made  it  possible  for  the  agent  to  perpe- 
trate a  fraud,  was  not  violated. 

A  delivery  of  a  deed  to  a  third  person  for  the  grantee  is 
delivery  to  the  grantee  if  he  afterward  assents  to  it 
Kingsbury  v.  Burnside,  58  III.  310.  Soon  after  the  deed 
was  made  out,  Jackman  informed  Swisher  of  that  fact. 
Swisher  made  no  effort  to  see  the  deed,  but  relied  solely 
upon  the  representation  of  Jackman  as  to  what  it  would 
be.  About  a  month  afterward,  Palmer  sought  Swisher  and 
requested  the  interest  qn  the  mortgage  debt.  Swisher 
denied  his  liability.  This  should  have  been  sufficient  to 
put  him  on  inquiry.  Then  Willison  came  to  Swisher  and 
demanded  the  interest.  Swisher,  still  certain,  informed 
him  that  he  wiis  not  responsible.  Willison  told  him  he  had 
better  consult  counsel.  Still  he  refused  to  investigate,  and, 
making  no  effort  whatever  to  ascertain  his  liability  or  see 
the  deed,  on  the  7th  of  December,  1899,  executed  his  quit- 
claim deed  to  Lanham.  Had  he  taken  the  trouble  to  inves- 
tigate the  work  of  Jackman,  he  would  have  discovered  the 
fraud  and  the  law  would  have  permitted  him  to  repudiate 
the  conveyance  and  place  Willison  in  statu  quo. 

By  Swisher's  execution  of  the  quit-claim  deed,  he  assented 
to  the  provisions  of  Willison's  deed  and  ratified  the  acts  of 
his  unauthorized  agent.  While  the  general  rule  is  that  a 
ratification  to  be  binding  must  be  made  with  a  knowledge 
of  all  material  facts  affecting  the  acceptance  of  an  unau- 
thorized agent,  and  also  that  upon  the  discovery  of  his 
mistake  in  the  material  facts,  not  caused  by  his  neglect,  the 
principal  may  avoid  such  ratification,  still,  if  the  principal 
chooses  to  ratify,  knowing  that,  he  is  ignorant  of  essential 
facts,  be  assumes  the  risk  with  knowledge  of  his  ignorance. 
Campbell  V.  Millar,  84  111.  App.  217;  Kelley  v.  Newbury  port* 
Horse  E.  E.  Co.,  1;41  Mass.  496;  HuflFcut  on  Agency,  Sec. 
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37.  Where  one  deliberately  shuts  ^his  eyes  to  means  of 
information  which  he  can  easily  acquire  and  ratifies  an  act 
deliberately,  having  had  all  the  knowledge  in  respect  to  it 
which  he  cares  to  halve,  then  such  ratification  is  binding 
upon  him.  2  Am.  and  Eng.  Ency.  of  Law,  2d  Ed.,  p.  1190; 
Campbell  v.  Millar,  84  111.  App.  217.  Ignorance  which  is 
intentional  and  deliberate  will  not  defeat  a  ratification. 
Eeviewing  Swisher's  actions  in  this  transaction,  his  culpable 
neglect  after  being  repeatedly  warned,  we  can  not  do  less 
than  find  that  he  "  had  all  the  knowledge  in  respect  to  it 
which  he  cared  to  have."  The  fact  that  Swisher  would 
never  have  ratified  had  he  seen  the  deed,  or  that  he  may 
have  had  express  intent  not  to  ratify,  does  not  prevent  a 
ratification.     Mechem  on  Agency,  Sec.  146. 

The  only  remaining  question  i?,  did  the  mere  execution 
of  the  quit-claim  deed  constitute  an  acceptance  of  all  the 
rights  and  obligations  passing  to  him  by  his  gran tor^s  deed? 
Swisher  must  have  ratified,  or  accepted,  Willison's  deed  to 
him  as  far  as  the  passing  of  title  to  himself  was  concerned, 
because  a  quit-claim  deed  presupposes  a  previous  or  prece- 
dent conveyance.  Bouvier's  Law  Diet.,  Vol.  2,  Rawle's 
Revision.  And  there  could  be  no  previous  conveyance  to 
him  unless  he  ratified  the  acceptance  of  this  deed  by  his 
agent.  Having  ratified  a  part  of  it  then,  the  law  compels 
him  to  ratify  the  whole.  It  is  a  cardinal  rule  of  law  that 
a  ratification  must  be  in  toto.  Justice  does  not  permit  a 
man  to  accept  a  part  that  is  beneficial  and  reject  the  part 
that  is  burdensome. 

For  the  reasons  above  stated,  the  opinion  of  this  court  is 
that  the  master's  report  and  the  approval  of  same  and 
decree  entered  by  the  court  below  are  correct. 

Judgment  affirmed. 
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The  Royal  Circle  y.  Elizabeth  Achterrath.  |a2049  549 

1.  Fraternal  Insurance— Dcctdtnflr  Question  of  Memher'a  Oood 
Standing  After  His  Death.— After  the  death  of  a  member  of  a  fraternal 
insurance  association,  the  association  can  not  be  permitted  itself  to  say 
that  it  will  avoid  liability  merely  for  the  reason  that  it  believes  the 
member  was  not  in  good  standing  because  of  offenses  alleged  again;jt 
him. 

2.  Sanity— Burden  of  Proof  upon  Party  Whose  Interest  it  is  to 
Show  a  Mental  State, — Where  the  condition  of  mind  is  a  material  fact, 
like  any  other  fact,  the  burden  of  proof  is  upon  the  party  in  whose 
inter^t  it  is  to  show  it 

Assumpsit,  on  a  benefit  certificate.  Appeal  from  the  Circuit  Court 
of  Hancock  County;  the  Hon.  John  J.  Glenn,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion  filed 
November  1,  1902. 

John  B.  Rissk  and  William  B.  Risse,  attorneys  for 
appellant;  John  C.  Lanphieb,  of  counsel. 

Sterling  P.  Lemmon  and  Apollos  W.  O'Harea,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  by  the  appellee  against  appellant  to 
recover  the  amount  of  insurance  upon  the  life  of  her  hus- 
band, William  Achterrath,  who  was  a  member  of  the  appel- 
lant society,  holding  a  certificate  thereof  at  the  time  of  his 
death,  in  which  appellee  was  named  as  the  beneficiary  in 
the  sum  of  $2,000.  The  recovery  was  for  $1,500,  and  this 
appeal  is  prosecuted  to  reverse  the  judgment,  the  ground 
relied  on  for  such  purpose  being  that  the  verdict  is  against 
the  law  and  the  evidence  of  the  case,  and  that  the  court 
erred  in  its  instructions  to  the  jury,  both  in  those  given 
and  refused.  The  application  of  the  insured  for  member- 
ship in  the  society,  which  is  a  part  of  the  contract  of  insur- 
ance, contains  a  stipulation  to  the  effect  that  if  the  appli- 
cant shall  commit  suicide,  sane  or  insane,  the  society  shall 
not  be  responsible;  and  a  further  stipulation  to  tbe  effect 
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that  he  will  make  punctual  payment  of  all  dues  and  assess- 
ments for  which  he  shall  become  liable,  and  conform  in  all 
respects  to  the  constitution,  laws,  rules  and  usages  of  the 
order  then  in  force,  or  which  may  thereafter  be  adopted. 
In  the  constitution  of  the  order  it  is  also  provided  that  if  a 
member  dies  by  self-destructi6n,  the  certificate  of  member- 
ship shall  be  null  and  void,  but  the  board  of  directors,  if  in 
their' judgment  the  circumstances  attending  such  death  war- 
rant it,  may,  at  their  option,  without  prejudice,  pay  any  sum 
not  exceeding  the  full  amount.  The  constitution  of  the 
order  contained  this  further  section: 

"  After  two  years  from  the  date  of  a  tJertificate,  the 
member  continuing  in  good  standing,  the  only  conditions 
binding  on  the  member  are  the  agreements  as  to  his  full 
compliance  with  the  laws  and  rules  of  the  association,  and 
that  all  dues  and  assessments  shall  have  been  paid  as 
required.  In  all  other  respects  the  payment  of  any  sum 
due  under  any  certificate  issued  to  a  member,  shall  be 
indisputable  and  incontestable." 

The  date  of  the  certificate  of  membership  of  the 
insured  was  January  19,  1899,  and  was  for  $2,000,  and 
previous  to  the  death  of  the  member,  which  occurred  May 
8,  1901,  he  had  been  paid  $500  for  the  loss  of  a  hand.  All 
assessments  and  dues  were  paid,  the  last  assessment  after 
the  member^s  death,  and  it  was  admitted  that  so  far  as 
dues  and  assessments  were  concerned  he  was  in  good 
standing — that  he  owed  the  defendant  no  mone3^  It  is 
incontestable  from  the  evidence  in  the  record  that  the 
insured  died  by  self-destruction — committed  suicide — but 
whether  sane  or  insane  does  not  appear. 

The  only  question  that  is  presented,  or  that  is  necessary 
for  a  proper  decision  of  the  case,  is  whether  the  act  of 
suicide  deprived  the  member  of  good  standing,  within  the 
meaning  of  the  incontestable  clause  above  quoted.  It  is 
said  in  Independent  Order  of  Foresters  v.  .Zak,136  111'.  185, 
referring  to  Royal  Templars  of  Temperance  v.  Curd,  111 
III.  284,  that  a  member  is  in  good  standing  when  he  com- 
plies with  the  laws,  rules,  usages  and  regulations  of  the 
order,  and  that  it  was  competent  to  show  by  legitimate 
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proof  that  the  deceased  had  failed  to  pay  his  lawful  dues 
during  the  last  year  of  his  life.  Such  failure,  if  without 
valid  excuse  on  his  part  and  without  fault  on  the  part  of 
the  order,  would  have  been  competent  evidence  of  the  loss 
of  good  standing;  but  in  the  case  there  being  considered, 
something  more  was  involved  in  the  meaning  of  good 
standing  than  the  non-payment  of  dues.  Good  standing 
meant  good  conduct;  that  is,  freedom  from  the  violation  of 
those  requirements  which  indicate  the  benevolent  purposes 
of  the  society  or  express  its  intention  to  insist  upon  a  high 
standard  of  character  among  its  members.  If  the  member 
had  appropriated  to  his  own  use  moneys  put  into  his  hands 
by  a  brother  member  to  be  used  for  the  purpose  of  paying 
the  dues  of  the  latter,  or  had  sustained  improper  relations 
with  another  man's  Xvife,  those  acts  would  tend  to  injure 
the  good  name  of  the  society,  impair  its  efficiency  and 
bring  it  into  disrepute;  and  if  shown  in  the  proper  way  and 
by  the  right  kind  of  proof,  would  show  a  want  of  good 
standing  on  the  part  of  the  member,  but  such  member 
must  be  tried,  after  notice  to  him,  upon  these  charges,  and 
a  conviction  had  under  the  rules  of  the  society,  before  his 
standing  would  be  affected.  If  these  societies  were  allowed 
to  prove,  after  a  member's  death,  that  he  had  committed 
certain  unworthy  acts,  and  that  those  acts  were  known  to 
the  other  members, and  that  thereby  his  good  standing  had 
been  ended,  the  temptation  to  avoid  or  contest  the  pay- 
ment of  death  losses  would  oftentimes  be  too  great  to  be 
resisted.  Under  such  constitution  as  that  of  appellant  in 
that  case,  the  loss  of  good  standing  must  be  shown  by  some 
official  action  on  the  part  of  the  organization. 

In  Northwestern  Traveling  Men's  Association  v.  Schauss, 
148  111.  304,  a  provision  of  the  constitution  of  the  organ- 
ization that  a  member  not  remitting  his  assessment  within 
thirty  days  from  the  date  of  the  notice  "  shall  forfeit 
his  claim  to  membership  and  have  his  name  stricken  from 
the  roll,"  is  not  self-executing,  but  requires,  in  order  to  a 
termination  of  the  membership,  the  affirmative  action  of 
the  association,  declaring  the  forfeiture  and  striking  the 
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member's  name  from  the  roll.  If  provision  is  made  in 
insurance  contracts  in  apt  terms  that  non-payment  of  as- 
sessments, dues  or  premiums  shall,  ipso  facto^  work  a  ter- 
mination of  the  membership,  it  will  be  upheld  and  enforced 
by  the  courts;  but  the  decisions  generally  hold  that  such 
provisions  will  be  strictly  construed,  so  as  to  prevent  a  for- 
feiture if  possible. 

The  constitution  of  the  appellant  society  in  the  case 
we  are  considering  is  similar  in  its  provisions,  in  legal 
effect  at  least,  to  those  in  the  cases  to  which  we  have 
referred.  It  is  said,  however,  that  those  cases  can  have  no 
application  to  this  case,  for  the  reason  there  was  no  time 
when  charges  could  be  preferred  against  the  member  for 
the  offense  of  suicide  as  affecting  his  standing  in  the  order. 
There  is  of  course  much  force  in  this'position  and  we  have 
only  cited  from  those  cases  to  show  the  principles  that 
govern  cases  like  this.  While  it  was  impossible  from  the 
very  nature  of  the  death  of  the  assured  to  have  preferred 
charges  in  the  society  and  have  brought  him  to  trial 
thereon,  and  there  obtained  a  conviction,  still  the  principle 
upon  which  the  decisions  cited  are  based,  is,  that  after  the 
death  of  the  assured  the  association  shall  not  be  permitted 
itself  to  say  that  it  will  avoid  liability  merely  for  the  reason 
that  it  believes  the  member  was  not  in  good  standing 
because  of  offenses  alleged  against  him.  There  should  and 
oucrht  to  be,  some  tribunal  in  which  the  charges  of  offense 
affecting  the  good  standing  of  the  member  can  be  investi- 
gated and  a  just  finding  reached.  In  the  case  presented 
that  could  not  be  done,  as  well  said  by  counsel,  by  the  asso- 
ciation itself,  after  the  member  had  committed  suicide,  when 
the  act  b}'^  which  he  met  his  death  was  the  fact  to  be  in- 
vestigated, by  which  his  good  standing  was  to  be  affected. 
If,  however,  the  society  was  permitted  to  aver  the  mere  act 
of  suicide  to  avoid  liability,  as  great  injustice  might  result 
as  if  it  was  denied  the  right  to  make  such  defense  in  any 
circumstances.  It  must  be  borne  in  mind  the  defense  in 
this  case  is  not  whether  the  assured  committed  suicide, 
sane  or  insane,  within  the  meaning  of  the  stipulation  con- 
tained in  his  application,  but  whether,  after  the  contract  of 
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insurance  became  incontestable  by  a  member  in  good  stand- 
ing, .the  fact  of  suicide  ipso  facto  deprived  him  of  good 
standing.  If  the  member  deliberately,  while  in  sound 
mind,  intentionally  and  willfully  took  his  own  life,  then  we 
are  of  the  opinion  this  fact  might  have  been  shown  on 
the  trial,  and  we  are  unprepared  to  say  that  a  mem- 
ber dominated  by  sentiments  so  unworthy  and  revolt- 
ing to  the  human  mind  could  be  in  good  standing  among 
respectable  human  beings  anywhere.  But  on  the  other 
hand,  if  the  member  was  so  insane  as  to  be  actuated  by 
impulse  over  which  his  will  had  no  control,  and  thus  took 
his  own  life,  the  instinct  of  reason  and  humanity  alike 
would  revolt  from  holding  him  responsible  for  the  act;  in 
truth,  it  would  not  be  his  act  in  any  sense;  and  this  has  been 
held  by  our  own. Supreme  Court  and  is  now  the  familiar 
law.  Grand  Lodge  v.  Wieting,  168  111.  408.  In  the  cir- 
cumstances of  this  case 'the  burden  was  upon  the  appellant 
to  excuse  or  exonerate  itself  from  liability.  Had  it 
offered  evidence  to  show  that  the  insured  committed  suicide 
while  in  a  sane  condition  of  mind,  then  the  defense,  and 
the  questions  it  now  argues,  would  have  arisen  in  the  case 
for  decision;  but  not  having  done  this,  we  can  not  presume 
that  the  insured  was  sane  when  he  took  his  own  life. 
"Where  the  condition  of  mind  is  a  material  fact,  like  any 
other  fact, .the  burden  is  upon  the  party  in  whose  interest 
it  is  to  show  it,  and  the  affirmative  rests.  The  instructions 
of  the  court  were  in  harmony  with  the  views  herein  ex- 
pressed and  there  was  no  error  in  them. 

Finding  no  error  in  the  record  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 
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Sarah  F.  Carter  y.  Ida  0.  Reynolds. 

1.  Title— Pb««e««ibu  of  Land  Under  a  Claim  of  Ownership  is  Prima 
Facie  Evidence  of— One  who  i?  in  poasession  of  land  claiming  to  be  the 
owner  by  virtue  of  a  deed  of  conveyance,  has  prima  facie  a  fee  estate 
in  the  lands. 

2.  SxiiE— Judgment  Creditor's  Grantor  Redeeming  from  Sales 
Based  on  Levies  of  Person  Ignorant  of  Unrecorded  Deed.— The  grantora 
of  a  judgment  creditor  redeeming  from  sales  which  are  based  on  levies 
made  by  persons  who  were  in  no  way  cognizant  of  an  unrecorded  deed 
of  the  debtor  transferring  her  title  to  a  third  person,  acquire  a  title  and 
right  to  possession  of  the  land  which  would  be  superior  to  the  title  and 
claim  of  possession  under  the  unrecorded  deed. 

3.  FoRCiBLK  l>E:TM'SXBi— Possession  of  Judgment  Debtor  After  Con^ 
veyance  l^  Sheriff's  Deed.— The  possession  of  the  judgment  debtor  after 
the  land  has  been  sold  under  execution  and  the  sale  ripened  into  a 
sheriff's  deed,  is  unlawful,  and  the  purchaser  may  maintain  an  action 
of  forcible  detainer  to  recover  possession. 

Foreible  Entry  and  Detainer.— Appeal  from  the  Circuit  Court  of 
Perry  County;  the  Hon.  William  Hahtzell,  Judge  presiding.  Heard 
in  this  court  at  the  February  term,  1903.  Reversed  and  remanded. 
Opinion  filed  March  2, 1903. 

G.  Gale  Gilbert  and  Wiluam  H.  Geeen,  attorneys  for 
appellant. 

W.  H.  Haut  and  B.  W.  Pope,  attorneys  for  appellee. 
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Mjr.  Presiding  Justice  Bioelow  delivered  the  opinion  of 
the  court. 

Appellant  commenced  an  action  of  forcible  entry  and 
detainer  under  the  sixth  clause  of  section  2,  chapter  57, 
Kurd's  Eevised  Statutes,  1901,  before  a  justice  of  the  peace 
of  Perry  county,  to  recover  possession  of  240  acres  of  land 
in  that  county.  The  action  was  originally  begun  against 
the  tenants  of  Ida  O.  Reynolds,  who  entered  her  appear- 
ance in  the  justice's  court;  a  trial  was  there  had  before  a 
jury  and  a  verdict  was  returned  in  favor  of  the  defendants, 
and  judgment  was  rendered  thereon.  An  appeal  was  taken 
by  the  plaintiff  to  the  Circuit  Court  of  the  county.  A  jury 
being  waived  the  case  was  tried  by  the  court,  which  found 
the  issues  for  the  defendd.nt  and  rendered  judgment  for 
costs  against  the  plaintiff.  The  action  was  dismissed  as  to 
a,ll  the  defendants  except  Ida  O.  Reynolds. 

On  the  Sthday  of  June,  1896,  one  William  Brunt  con- 
veyed the  lands  in  controversy  to  Lillie  M.  Arbuckle,  a 
sister  of  appellee.  Afterward  eight  executions  from  the 
Circuit  and  County  Courts  of  Jefferson  County,  directed  to 
the  sheriff  of  Perry  county,  were  issued  on  judgments  ren- 
dered in  those  courts  against  Lillie  M.  Arbuckle.  The 
sheriff  levied  the  executions  on  the  lands  in  question  and 
filed  proper  certificates  of  levy  on  February  12,  16,  17,  18, 
19,  1897;  and  after  having  duly  advertised  them  for  sale, 
he  sold  the  lands-  on  the  13th  day  of  March,  1897,  to  W. 
Duff  Green  for  the  sum  of  $800.81.  Green  received  a  cer- 
tificate of  purchase  of  the  lands,  issued  by  the  sheriff  on  the 
same  day.  On  the  13th  of  June,  1898,  James  P.  Carter  and 
Eugene  M.  Peavler,  as  judgment  creditors  of  Lillie  M. 
Arbuckle,  under  one  of  the  executions  issued  out  of  the  Cir- 
cuit clerk's  oflaice  of,  Jefferson  county  against  Lillie  M. 
Arbuckle  and  George  Arbuckle,  her  husband,  redeemed  the 
lands  from  the  execution  sale  to  Green,  and  the  sheriff  exe- 
cuted a  certificate  of  redemption  therefor.  The  lands,  after 
having  been  again  adTertised  for  sale,  were  sold  on  the  9th 
of  July,  1898,  to  Carter  and  Peavler.  No  further  redemption 
being  made,  the  sheriff  of  Perry  count}^  executed  a  deed  for 
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the  premises  to  Carter  and  Peavler;  on  the  10th  of  Aujfust, 
1S98,  Carter  and  Peavler  conveyed  the  lands  to  appellant. 

On  the  12th  of  March,  1897,  a  deed  to  all  the  lands  was 
filed  for  record  in  the  office  of  the  circuit  clerk  of  Ferry 
county.  This  deed  purported  to  have  been  executed  on  the 
7th  of  July,  1896,  by  Lillie  M.  Arbuckle  and  her  husband 
to  Cynthia  Bradshaw  and  IdaO.  Bradshaw (now  Reynolds). 
Cynthia  Bradshaw  was  the  mother  of  appellee;  she  died 
on  the  22d  of  February,  1897.  At  the  May  terra  of  thp 
Circuit  Court  of  Perry  County,  1899,  appellee  and  her 
brothers  and  sisters  filed  a  bill  in  chancery  for  partition 
of  the  lands  embraced  in  this  action;,  the  bill  further  sought 
to  remove  the  certificates  of  levy,  the  sales,  the  redemption 
and  the  sheriff's  deed  to  Carter  and  Peavler,  and  also  the 
deed  of  the  latter  {lersons  to  appellant,  as  clouds  on  the  title 
of  complainants.  Appellee  alleo^ed  in  the  bill  that  she  was 
the  owner  of  nine-sixteenths  of  the  premises.  Carter, 
Peavler,  Green,  Sarah  F.  Carter  and  the  sheriff  were  made 
defendants  to  the  bill.  Answers  were  filed  by  all  of  the 
defendants  denying  that  the  certificates  of  levy,  sales, 
redemption  and  the  sheriff's  deed  were  invalid;  denying 
that  the  complainants  owned  the  lands  in  controversy,  and 
that  appellee  was  in  possession  or  entitled  to  the  possession 
of  the  lands.  Replications  were  filed  to  the  answers;  evi- 
dence was  taken  and  the  cause  heard  at  said  May  term  of 
court.  A  decree  was  rendered  dismissing  the  bill,  and  this 
decree  never  having  been  set  aside  or  reversed,  remains  in 
full  force  and  effect.  The  pleadings  and  the  decree  of  that 
case  were  introduced  in  evidence  in  this  case  for  the  pur- 
pose of  showing  that  appellee  took  no  title  to  the  lands  by 
the  deed  of  July  7,  1896,  as  against  the  appellant.  Appel- 
lee objected  to  the  introduction  of  the  chancery  record  in 
evidence,  but  has  failed  to  assign  cross-errors  in  this  court 

At  the  trial  of  the  present  case,  James  H.  Thomas 
testified  for  the  plaintiff,  that  Lillie  M.  Arbuckle  claimed 
to  own  the  land  in  1896,  when  he  was  her  tenant;  that  he 
Wis  in  possession  of  the  land  in  1897  and  paid  rent  to  Mrs. 
Arbuckle;    that  he  also   paid  the  rent  for  1898  to  Mrs. 
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Arbuckle;  that  in  1898,  Mrs.  Arbuckle  brought  a  lady  with 
her  to  the  farm,  whom  she  introduced  as  Miss  Bradshaw, 
asking  the  witness  to  pay  the  rent  to  her,  as  she  owned 
the  land;  that  he  told  Mrs.  Arbuckle  he  was  not  acquainted 
with  Miss  Bradshaw,  and  he  would  pay  the  rent  as  he 
had  done  theretofore,  to  Mrs.  Arbuckle,  and  that  she  could 
pay  Miss  Bradshaw. 

It  was  admitted  at  the  trial  that  Miss  Bradshaw  and 
Mrs.  Reynolds  are  one  and  the  same  person.  No  evidence 
was  offered  by  appellee.  On  motion  of  appellee  the  court 
held  the  following  proposition  to  be  the  Ikw  of  the  case: 
"The  court  holds  as  a  proposition  of  law,  that  the  evidence 
fails  to  show  a  right  of  recovery  and  is  insufficient  to 
maintain  a  judgment  in  favor  of  the  plaintiflf." 

A  motion  has  been  made  to  dismiss  the  appeal  because 
a  freehold  is  involved.  The  motion  was  taken  with  the 
case.  The  present  status  of  the  case  disclbses  no  contro- 
versy in  reference  to  a  freehold.  Lillie  M.  Arbuckle  is 
the  common  source  of  title  of  the  contending  parties  to 
this  record;  at  the  time  when  the  record  title  to  this  land 
stood  in  her  name  and  while  she  was  in  possession  of  the 
land  by  her  tenant,  appellant's  grantors,  by  judgment, 
execution,  levy,  sale,  and  sheriflf's  deed,  acquired  whatever 
vendible  title  Mrs.  Arbuckle  had  in  the  premises.  Prima 
facie^  Mrs.  Arbuckle  had  a  fee  estate  in  the  lands,  for  she 
had  a  deed  from  Brunt  which  was  at  least  claim  and  color 
of  title,  and  she  was  in  possession,  claiming  to  be  the 
owner  of  the  land.  Keith  v.  Keith,  104  111.  397;  Gosselin 
V.  Smith,  154  III.  74.  If,  then,  appellant's  grantors  re- 
deemed from  sales  which  were  based  on  levies  made  by 
perspns  who  were  in  no  way  cognizant  of  the  deed  of  July 
7,  1896,  they  acquired  a  title  and  right  to  possession  of 
the  land  which  would  be  superior  to  the  title  and  claim  of 
possession  under  the  unrecorded  deed.  Smith  v.  Willard, 
174  111.  538.  Or,  to  put  the  matter  more  precisely  in  accord- 
ance with  the  facts  as  they  appear  in  this  record,  appellant's 
grantors,  by  their  judgments,  executions,  and  sheriflTs 
deed,    succeeded  to  the  prima  facie   fee  title   of  Mrs. 
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Arbuckle.  Appellee  made  no  proof  of  title  in  herself, 
nor  was  such  proof  furnished  by  appellant.  True, 
appellant  introduced  as  a  part  of  her  case  the  deed  from 
Mrs.  Arbuckle  to  Mrs.  Reynolds,  but  this  evidence  was 
merely  by  way  of  inducement  to  the  chancery  record 
which  was  introduced  in  connection  with  the  deed,  so  as  to 
make  it  certain  what  the  chancery  record  dealt  with.  If 
the  chancery  record  was  rightly  in  evidence  (and  we  do 
not  pass  on  that  question),  then  it  would  seem  that 
appellee^s  claim  of  title  under  that  deed  was  adjudicated 
advQrsel}'^  to  her  in-  that  case,  whether  appellant  asked 
and  secured  affirmative  relief  or  not,  by  a  cross-bill  praying 
for  the  cancellation  of  the  deed  of  July  7,  1896;  and  if  the 
chancer}'^  record  was  wrongfully  admitted  in  evidence,  then 
there  would  be  no  proof  of  any  deed  to  ^.ppellec,  because 
the  deed  was  offered  and  admitted  in  evidence  as  a  part 
of  the  chancery  record.  In  such  event,  the  only  title  of 
appellee  would  be  that  which  grows  out  of  the  possession, 
which  she  took  some  time  in  the  summer  of  1898,  from 
Mrs.  Arbuckle,  after  the  levies,  redemption  and  sales,  and 
perhaps  after  the  sheriff's  deed  was  executed.  And  sucTi  a 
title  would  be  in  privity  with  that  of  the  execution  defend- 
ant, Mrs.  Arbuckle.  Under  the  sixth  clause  of  section  2, 
above  referred  to,  the  possession  of  Mrs.  Arbuckle  became 
unlawful  when  the  sales  under  the  executions  ripened  into 
a  sheriff's  deed,  and  the  possession  of  any  other  person 
who  held  under  Mrs.  Arbuckle,  subsequent  to  the  levies, 
would  also  be  unlawful.  Peters  v.  Balke,  170  111.  304; 
Jacksdn  v.  Warren,  32  111.  331;  Nicholson  v.  Walker,  4  111. 
App.  404;  Preston  v.  Zahl,  4  111.  App.  423;  Kratz  v.  Buck, 
111  111.  40.  The  rulings  in  Lehman  v.  Whittington,  8  111. 
App.  374,  and  in  Kingsbury  v.  Perkins,  15  111.  App.  240, 
are  not  in  point,  because  there  was  no  proof  in  those  cases 
that  the  defendant  in  the  forcible  entry  and  detainer  case 
derived  his  possession  from  the  execution  defendant. 
•  From  what  we  have  said  it  necessarily  follows  that  there 
is  no  freehold  involved  in  this  record  as  it  is  made  up;  and 
the  motion  to  dismiss  the  appeal  is   overruled.     It  also 
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follows  that  the  court  erred  in  finding  the  issues  for  the 
defendant. 

Whether,  upon  another  trial,  if  appellee  shall  attempt 
to  prove  title  and  possession,  or  right  of  possession,  in 
herself,  under  the    deed    upon   which    she    founded    her 

chancery  suit,  so  as  to  defeat  this  action,  it  will,  in  this  1 

kind  of  an  action,  be  competent  to  introduce  the  chancery  ' 

record  to  prove   the  invalidity  of  that  deed,  we  do  not  < 

express  any   opinion,   because   appellee   has  assio:ned   no  j 

cross-errors  upon   the   court's  action,  in  admitting    that  j 

record  in  evidence  in  the  present  case,  and  anything  that  | 

we  might  say  in   the  premises  would  be  a  mere  ohiier  \ 

dictum^  appellant  being  in  no  position  to  assign  error  on  a  | 

ruling  made  at  her  own  instance.  I 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  • 

cause  is  remanded.  i 
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Emma  Seitzinger  v.  Modern  Woodmen  of  America'. 

1.  Insurance— Cc?'ii/^ate  to  he  Void  if  Insured  Dies  by  His  Own 
Hand.  Whether  Sajie  or  Insane. — A  certificate  of  insurance  containing 
a  stipulation  that  it  shall  be  void  and  of  no  effect  if  the  insured  dies  by 
bis  own  hand,  whether  sane  or  insane,  is  valid,  and  there  can  be  no 
recovery,  even  if  the  insured  was  utterly  bereft  of  reason  at  the  time  of 
committing  the  act  In  such  case  it  is  wholly  immaterial  what  the 
insured^s  mental  condition  was. 

2.  Same— -Bm^*  of  Construction.— The purpoae  of  an  insurance  con- 
tract is  indemnity,  and  the  law  will  lean  to  that  construction  which  will 
effect  the  purpose  of  the  contract.  Where  the  language  of  the  con- 
tract as  a  whole  is  susceptible  of  more  than  one  meaning,  the  court  will 
give  to  it  that  meaning  more  favorable  to  the  insured. 

8.  Contracts— Courts  Must  Interpret  the  Contract  Made  by  the 
Parties  Themselves.— In  insurance  contracts  as  well  as  in  other  con- 
tracts, it  is  for  the  courts  to  interpret  the  contract  made  by  the  parties 
themselves,  and  not  to  make  a  contract  for  them.  Where  the  subject- 
matter  is  proper  to  be  dealt  with  by  contract,  the  contract  .itself  is 
neither  contrary  to  law  nor  public  policy,  the  parties  are  competent  to 
contract,  and,  in  the  absence  of  fraud  or  other  vitiating  condition  do 
actually  contract,  and  evidence  the  same  as  the  law  requires,  the 
coiu*ts  must  respect  such  contracts. 

Vou  (VI  39 
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4.  Words  and  Phrasbs— 5«tcide  Denned.— Suicide  is  the  act  of 
designedly  destroying  one^s  own  life. 

Assnmpsit,  upon  a  benefit  certificate .  A  ppeal  from  the  Circuit  Court 
of  White  County;  the  Hon.  Prince  A.  Pearcb,  Judge  presiding. 
Heard  in^this  court  at  tlie  August  term,  1902.  Affirmed.  Opinion 
filed  November  2A,  1902. 

N.  C.  Bainum  and  C.  8.  Conger,  attorneys  for  appellant. 

J.  W.  White  and  Ross  Graham,  attorneys  for  appellee. 

Mr.  Justice  Oreighton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
White  County,  by  appellant  against  appellee,  to  recover  on 
a  certificate  of  insurance. 

The  declaration  is  in  the  usual  form,  setting  up  the  cer- 
tificate upon  whibh  the  suit  is  based,  tTi  haec  verba.  Among 
other  provisions,  the  certificate  contains  the  following  : 

*'If  any  member  holding  this  certificate  shall,  *  *  * 
within  three  years  after  becoming  a  beneficial  member  of 
this  society,  die  by  his  own  hand,  whether  sane  or  insane, 
*  *  *  then  this  certificate  shall  be  null  and  void  and  of 
no  effect,  and  all  moneys  which  have  been  paid,  and  all 
rights  and  benefits  which  may  have  accrued  on  account 
of  this  certificate,  shall  be  absolutely  forfeited,  and  this 
certificate  shall  become  null  and  void."  And  "  This  certifi- 
cate and  contract  is  and  shall  be  subject  to  forfeiture  for 
any  of  the  causes  of  forfeiture  which  are  now  prescribed 
in  the  by-laws  of  the  society,  or  for  any  other  causes  of 
forfeiture  which  may  hereafter  be  prescribed  by  this  society 
by  amendment  to  said  by-laws." 

The  assured  was  adopted  as  a  member  of  the  order 
and  the  certificate  delivered  on  the  22d  day  of  Jan- 
uary, 1901,  and  was  accepted  by  him  in  the  following 
agreement:  "I  hereby  accept  the  above  benefit  certificate 
and  agree  to  all  the  conditions  therein  contained."  Signed, 
''  Eli  Seitzinger."  On  the  11th  day  of  November,  1901,  the 
assured  came  to  his  death.  Notice  and  proofs  of  death 
are  duly  averred. 

To  this  declaration  appellee  pleaded,  that  by  the  terms 
of  the  contract  upon  which  the  suit  is  based,  it  was  agreed 
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that  if  the  assured,  within  three  years,  died  by  his  own 
hand,  whether  sane  or  insane,  the  certificate  should  be  null 
and  void,  and  that  all  moneys  paid  to  appellee  should  be 
forfeited;  and  averring  that  the  assured  did,  within  three 
years,  die  by  his  own  hand.  And  appellee  also  pleaded 
that  the  assured  was  subject  to  all  the  by-laws  of  the  soci- 
ety, and  that  at  the  time  he  became  a  member  and  at  the 
time  of  his  death,  there  was  a  by-law  in  full  force  as  fol- 
lows : 

"If  any  member  holding  a  benefit  certificate  hereto- 
fore or  hereafter  issued  by  this  society,  shall,  within 
three  years  after  becoming  a  beneficial  member  of  this 
society,  die  by  his  own  hand,  whether  sane  or  insane,  his 
benefit  certificate  shall  become  null  and  void  by  reason  of 
said  act,  and  the  payments  thereon  shall  be.absolutelv  for- 
feited." 

And  averring  that  the  assured  did,  within  three  years, 
die  by  his  own  hand. 

To  these  pleas  appellant  replied  that  at  the  time  assured 
came  to  his  death  by  his  own  hand^  he  was  "  wholly  insane, 
totally  unconscious  of  the  manner  of  his  death,  and  wholly 
and  totally  incapable,  by  reason  of  such  insanity,  of  form- 
ing an  intention  of  taking  his  own  life,  and  did  not,  at  the 
time,  comprehend  or  understand  the  physical  nature  and 
result  of  his  act,  and  did  not  intend  to  take  his  life,"  and 
that  his  death  "was  not  the  result  of  any  intentional  act  of 
him." 

To  these  replications  appellee  demurred.  The  court  sus- 
tained the  demurrer,  dismissed  appellant's  suit  and  ren- 
dered judgment  in.favor  of  appellee  for  costs. 

Persons  have  procured  life  insurance  in  contemplation  of 
self-destruction  and  afterward,  in  pursuance  of  such  pur- 
pose, taken  their  own  lives.  When  such  facts  have  been 
proven,  the  courts  have  held  that  there  could  be  no  recov- 
ery, because  of  the  fraud  existing  at  the  time  of  entering 
into  the  contract,  although  it  contained  no  provision  against 
self-destruction.  Others  have  procured  insurance  without 
any  fraudulent  purpose  at  the  time  and  afterward  caused 
their  own  death.    In  such  case,  where  there  was  no  provi- 
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sion  in  the  contract  against  self-destruction,  the  courts  have 
held  that  there  could  be  a  recovery,  and  where  there  was 
such  provision,  have,  so  far  as  we  are  advised,  always  held 
the  right  to  recover  dependent  upon  the  meaning  of  the 
contract,  and  have  not,  in  the  absence  of  a  statute  to  that 
effect,  held  that  there  is  any  legal  limitation  upon  the  power 
of  the  parties  to  cover  and  control  the  whole  subject  by 
contract. 

Many  cases  have  been  before  the  courts  where  the  con- 
tract provided  that  the  policy  should  be  void  in  case  the 
assured  should  come  to  his  death  by  suicide.  "  Suicide  is 
the  act  of  designedly  destroying  one's  own  life."  By  com- 
'  raon  law,  suicide  was  a  felony.  In  such  cases  courts  have 
held,  as  the  term  imports,  that  one  so  insane  as  not  to  under- 
stand the  moral  character  of  the  act,  incapable  of  form- 
ing guilty  intent,  could  not,  while  in  that  condition,  commit 
suicide;  that  self-destruction  was  not  suicide.  Here  it 
must  be  borne  in  mind  that  it  was  not  the  insanity  of  the 
insured  that  availed  in  law,  to  change  the  contract  or  miti-  ' 
gate  its  effect.  The  contract  stood  in  law  in  full  force,  but 
suicide  was  not  established  as  a  fact  in  the  case,  and  there- 
fore no  forfeiture.     No  suicide  in  fact,  no  forfeiture  in  law. 

Most  courts,  including  our  own  Supreme  Court  (168  111. 
419),  have  classed  with  the  above,  certain  cases  in  which  the 
forfeiture  clause  did  not  contain  the  word  suicide,  or  its 
exact  equivalent  in  meaning,  but  where  the  language  used 
did  not  exclude  the  element  of  intent  on  the  part  of  the 
assured  at  the  time  of  committing  the  act  of  self-destruc- 
tion. 

Some  courts  place  in  a  separate  class  cases  in  which  the 
forfeiture  clause  does  not  contain  the  word  suicide,  or  other 
language  which  may  be  held  to  be  its  equivalent  in  mean- 
ing, but  in  which  the  language  used  does  not  exclude  the 
element  of  intent,  and  in  such  cases  require  proof  of  a  more 
extreme  degree  of  insanity  than  is  required  under  rule 
applied  to  suicides.  This  is  upon  the  theory  that  there 
may  be  intentional  self-destruction  that  is  not  suicidal,  i.  ^., 
the  act  may  proceed  from  the  intent  of  a  mind  so  far  insane 
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as  to  lack  the  moral  quality  requisite  in  a  true  case  of  sui- 
cide. Counsel  for  appellant  concede  that  the  case  at  bar 
may  be  so  classified,  and  have  met  this  supposed  condition 
by  the  degree  of  insanity  set  up  in  their  replication. 

This  classification  does  not  change  the  fundamental  prin- 
ciple upon  which  all  the  cases  must  be  decided.  That  prin- 
ciple recognizes  that  provisions  in  an  insurance  contract 
relieving  the  insurer  from  liability  in  case  of  self-destruc- 
tion on  the  part  of  the  assured  are  lawful  and  proper.  The 
primary  and  controlling  question  always  is,  what  does  the 
particular  language  as  used  in  the  particular  contract  meani 

Appellant's  counsel  cite  the  following  cases :  Grand 
Lodge  I.  O.  M.  A.  v.  Wieting,  168  111.  408;  Fidelity  & 
Casualty  Co.  v.  Weise,  182  111.  496;  Charter  Oak  Life  Ins. 
Co.  V.  Kodel,  5  Otto,  232;  Mutual  Life  Ins.  Co.  v.  Terry,  15 
Wallace,  580;  Manhattan  Life  Insurance  Co.  v.  Broughton, 
109  TJ.  S.  121;  Mutual  Benefit  Life  Insurance  Co.  v.  Daviess, 
Exr.,  87  Ky.  541;  Nelson  v.  The  Equitable  Life  Assurance 
Society,  73  111.  App.  133;  and  they  refer  to  Bigelow  v.  Berk- 
shire Life  Ins.  Co.,  3  Otto,  284. 

In  168  III.  the  language  is,  ''Should  I  commit  suicide;" 
and  in  109  U.  S.  the  language  is,  shall  "  die  by  suicide." 
These  were  both  plain  suicide  cases.  In  182  111.  the  suit 
was  based  on  an  accident  policy.  The  question  at  issue  was 
one  of  fact  as  to  whether  the  assured  came  to  his  death 
through  external,  violent  and  accidental  means.  The  case 
was  reversed  solely  because  of  an  erroneous  instruction  as 
to  burden  of  proof  upon  that  issue.  This  case  throws  no 
light  upon  the  controlling  question  in  the  case  at  bar.  In 
5  Otto,  the  language  is,  shall  "  die  by  his  own  hand."  In 
15  Wallace  the  language  is  the  same,  shall  "die  by  his  own 
hand."  And  so  in  87  Ky.,  the  language  is,  shall  "  die  by 
his  own  hand."  This  language  standing  wholly  unqualified, 
when  construed  most  strongly  against  the  insurer,  warrants 
the  reasonable  inference  that  the  assured  may  have  under- 
stood that  it  meant  to  include  only  his  intentional  act; 
and  these  courts  so  held,  as  courts  usually  have  in  such 
cases.  The  element  of  intent  being  a  material  part  of  the 
contract,  the  question  as  to  sanity  was  also  material. 
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In  3  Otto  the  case  was  more  like  the  case  at  bar,  but  not 
BO  stronor  in  favor  of  the  insurer,  because  that  case  was  some- 
what embarrassed  by  the  use  of  the  word  suicide,  though 
that  word  did  not  stand  unqualified.  The  language  is,  shall 
"die  by  suicide,  sane  or  insane."  While  the  exact  question 
before  us  was  not  decided  in  that  case,  the  whole  argument 
and  weight  of  the  opinion  is  against  appellant's  position 
and  strongly  supports  the  position  of  appellee. 

It  is  known  by  all  who  have  given  the  subject  any  atten- 
tion that  self-destruction  by  assured  persons  has  become 
very  frequent,  and  that  in  almost  all  such  cases  it  is  sought 
to  avoid  the  effect  of  provisions  in  the  contract  relieving  the 
insurer  from  liability  in  such  cases,  by  setting  up  insanity 
of  the  assured  at  the  time  of  committing  the  prohibited 
act.  And,  "  as  the  line  between  sanity  and  insanity  is  often 
shadowy  and  difficult  to  define,"  and  the  line  between  one 
degree  of  insanity  and  another  is  still  more  so,  experience 
demonstrated  that  any  clause  in  such  contract  dependent 
upon  the  mental  condition  of  the  assured  at  the  time  of  the 
act  was  practically  of  no  avail;  and,  having  both  a  lawful 
and  moral  right  to  do  so,  and  prudence  on  their  part  and 
justice  to  their  surviving  policy  holders  and  members 
demanding  it,  insurance  companies  and  fraternal  and  benefi- 
cial societies  generally,  have  deemed  it  their  duty  to  so 
provide  in  their  contracts  as  to  take  the  whole  question  as 
to  sanity  or  insanity  out  of  the  domain  of  controversy. 
To  this  end  such  provisions  as  the  one  in  the  case  at  bar 
have  been  made  part  of  the  contract.  These  provisions  are 
of  comparatively  recent  date,  and  cases  containing  them 
form  a  distinctively  separate  class.  The  language  is,  shall 
"  die  of  his  own  hand,  sane  or  insane,"  or  other  form  clearly 
indicating  a  purpose  to  exclude  all  question  as  to  mental 
condition.  Where  there  is  such  a  stipulation  in  the  con- 
tract, the  modern  authorities  are  almost  uniformly  to  the 
efl'ect  that  it  is  valid  and  that  there  can  be  no  recovery, 
even  if  the  assured  was  *' utterly  bereft  of  reason"  at  the 
time  of  committing  the  act.  In  such  case  "  it  is  wholly 
immaterial  what  the  assured's  mental  condition  was." 


Fourth  District — August  Term,  1902.     455 

Seitzinger  v.  Modern  Woodmen  of  America. 

All  the  following  cases  are  directly  in  point.  All  discuss 
and  determine  the  exact  question  at  issue  in  the  case  at  bar, 
and  all  hold  that  in  such  state  of  case  there  can  be  no  recov- 
*  ery :  DeGogorza  v.  The  Knickerbocker  Life  Ins.  Co.,  65  N.Y. 
232;  Tritschlerv.  Keystone  Mutual  BeneHt  Association,  180 
Pa.  St.  206;  Sargeanl  v.  Nat.  Life  Ins.  Co.,  189  Pa.  St.  341; 
Billings  V.  Accident  Ins.  Co.,  64  Vt.  78;  Scartch  v. 
Security  Mutual  Life  Society,  75  Iowa,  346;  Brower  v. 
Supreme  Lodge  National  Reserve  Association,  74  Mo. 
App.  490;  Haynie  v.  Knights  Templars  &  Masons  Indem- 
nity Co.,  139  Mo.  416;  Dennis  v.  Union  Mutual  Life  Ins. 
Co.,  84  Cal.  570;  Spruill  v.  Northwestern  Mutual  Life  Ins. 
Co.,  120  N.  C.  141;  Supreme  Comraandery  Knights  Golden 
Eule  V.  Ainsvvorth,  71  Ala.  436;  Travellers'  Ins.  Co.  v. 
McConkey,  127  U.  S.  661;  Salentine  v.  Mutual  Benefit  Life 
Ins.  Co.,  24  Fed.  Eep.  159;.  Schmidt  v.  Home  Life  Ins.  Co. 
(Cinn.  Ohio  Sup.  Ct.),  8  Ins.  L.  J.  77;  Supreme  Tent 
Knights  of  Maccabees  v.  Hammers,  81  111.  App.  560; 
Supreme  Lodge  Knights  of  Pythias  v.  Clarke,  88  111.  App. 
600;  Supreme  Court  of  Honor  v.  Peacock,  91  111.  App.  632; 
Northwestern  Mutual  Life  Ins.  Co.  v.  Churchill  (two  cases), 
105  111.  App.  159,  164. 

It  is  claimed  that  our  Supreme  Court  has  not  had  the 
precise  question  involved  in  the  case  at  bar  under  considerar 
tion.  We  think  it  fair  to  assume  that  the  question  was 
under  consideration  by  that  court,  in  Clarke  v.  Supreme 
Lodge  Knights  of  Pythias,  when  it  had  the  case  on  appeal 
from  the  Appellate  Court.  True,  the  Appellate  Court  w^as 
reversed  by  the  judgment  of  the  Supreme  Court,  but  not 
upon  the  merits  of  the  case.  The  case  as  it  came  from  the 
Supreme  Court  is  reported  in  189  III.  639.  It  does  not 
contain  a  word  condemning  the  conclusions  reached  and 
held  by  the  Appellate  Court  touching  the  question  in  the 
case  at  bar.  The  reversal  was  wholly  upon  a  question  of 
Appellate  Court  practice,  as  we  understand  the  case,  and 
the  Supreme  Court  fully  sustained  the  Appellate  Court 
upon  the  point  in  question.  The  question  there  was  the 
same  8^  in  the  case  at  bar;  the  language  of  the  forfeiture 
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clause  of  the  contract  contained  the  words  "  whether  sane  or 
insane,"  the  assured  had  taken  his  own  life,  and  counsel 
were  seeking  to  avoid  the  forfeiture  by  establishing  as  a 
fact  that  the  assured  was  to  an  extreme  degree  insane  at 
the  time.  The  question  in  that  case  arose  upon  the  trial, 
and  came  before  the  Appellate  and  Supreme  Courts  upon 
the  following  instruction  given  by  the  trial  court : 

*'The  court  instructs  the  jury,  if  you  believe,  from  the 
weight  of  the  evidence,  that  Frank  E.  Clarke  took  his  own 
life,  and  that  he  at  the  time  was  so  insane  as  to  be  incapable 
of  forming  an  intention  to  take  his  life,  and  did  not 
comprehend  and  understand  the  physical  nature  and  result, 
of  his  acts,  then  the  fact  of  his  taking  his  own  life  under 
such  circumstances  would  not  defeat  a  recovery  for  the  full 
amount  of  the  policy." 

The  Appellate  Court  held  that  insanity  of  the  assured  in 
such  case  was  of  no  avail;  that  the  terms  of  the  contract 
included  self-destruction,  when  insane  as  well  as  when  sane; 
that  the  instruction  did  not  correctly  state  the  law,  and 
that  the  court  erred  in  giving  it,  and  for  this  error  alone 
the  Appellate  Court  reversed  the  case.  The  Supreme  Court 
fully  sustain  the  Appellate  Court  in  all  this,  hut  hold  that 
instead  of  directing  a  judgment,  as  the  Appellate  Court  did, 
it  should  have  remanded  the  case,  so  that  the  trial  court 
might  correct  its  error.     The  court  say: 

*'The  error  was  of  a  nature  to  be  corrected  upon  another 
hearing  *  *  *  and  it  was  the  duty  of  the  Appellate 
Court  to  remand  the  cause  and  award  a  new  trial,  so  that 
the  error  may  be  obviated." 

We  might  be  pardoned  for  here  stating  that  the  Appel- 
late Court  was  led  to  enter  the  order  directing  a  judgment, 
instead  of  remanding  for  a  new  trial,  by  its  understanding 
of  the  meaning  and  purpose  of  a  stipulation  of  the  parties 
found  in  the  record.  The  Supreme  Court  and  Appellate 
Court  are  in  perfect  accord  in  the  "  Clarke  case"  as  to  the 
merits  of  the  case,  differing^only  as  to  the  effect  the  stipu- 
lation should  have  upon  the  form  of  the  Appellate  Court's 
judgment.  The  Supreme  Court  either  inadvertently  over- 
looked  that  stipulation,  or  thought  it  of  not    suflBcient 
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importance  to  warrant  the  practice  adopted  or  to  deserve 
comment. 

The  replication  in  the  case  at  bar  admits  the  terms  of  the 
contract  as  pleaded,  and  that  the  assured  came  to  his  death 
as  pleaded.  The  question  presented  is  whether  the  insanity 
of  the  insured  at  the  time  he  took  his  own  life  shall  avail  to 
avoid  the  forfeiture. 

The  authorities  all  lay  down  the  law  that  in  insurance 
contracts,  as  well  as  in  other  contracts,  it  is  for  the  courts 
to  interpret  the  contract  made  by  the  parties  themselves, 
and  not  to  make  a  contract  for  them;  that  where  the 
subject-matter  is  proper  to  be  dealt  with  by  contract,  and 
the  contract  itself  is  neither  contrary  to  law  nor  public 
policy,  and  the  parties  are  competent  to  contract,  and  in 
the  absence  of  fraud  or  other  vitiating  condition  do  actuall}^- 
contract,  and  evidence  the  same  as  the  law  requires,  courts 
must  respect  such  contracts.  It  is  then  for  the  court  to 
determine,  only,  what  the  contract  means. 

All  the  authorities  agree,  or  so  nearly  all  that  it  is  now 
universally  accepted  as  the  true  rule,  that  an  insurance 
company  or  society  may,  where  there  is  no  statute  to  the 
contrary,  lawfully  provide  in  its  contract  against  liability 
in  case  of  self-destruction  on  the  part  of  the  assured. 

The  questions  that  have  arisen  in  this  field  and  some- 
times confused  the  courts  have  not  been  as  to  the  power  of 
the  parties  to  make  such  contracts,  but  as  to  the  meaning 
of  the  contracts  they  did  make  with  reference  to  the  subject. 

The  contract  in  the  case  at  bar  contains  the  provision 
that  if  the  assured  "  shall  within  three  years  die  by  his  own ' 
hand,  whether  sane  or  insane,"  his  insurance  shall  be  for- 
feited, his  "certificate  shall  become  null  and  void."  Within 
nine  months  he  wias  dead;  had  died  by  his  own  hand.  True, 
he  was  insane;  but  the  clause  in  his  contract  includes  that 
condition.  True,  he  was  insane  to  an  extreme  degree,  but 
the  language  in  his  contract,  when  given  no  more  than  its 
plain  and  ordinary  meaning,  includes  all  degrees  of  insanity. 
He  was  insane.  The  parties  to  this  contract  undertook  and 
intended  to  exclude  all  liability  in  case  of  self-destruction, 
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and  to  exclude  and  pat  all  question  as  to  sanity  or  insanity 
out  of  the  domain  of  controversy,  and  to  that  end  chose 
apt  and  comprehensive  words  that  had  a  plain,  precise  and 
definite  meaning.  The  question  is,  shall  this  contract  be 
respected  .by  the  court  ? 

To  hold  that  the  words,  shall  die  by  his  own  hand, 
whether  sane  or  insane,  as  these  words  are  used  in  this  con- 
tract, do  not  include  death  by  his  own  hand  while  insane, 
would  be  to  give  material  and  controlling  words  of  the 
contract  no  meaning.  And  to  hold  that  while  these  words 
may  include  death  by  the  assured's  own  hand  while  insane 
to  some  degree,  but  do  not  include  such  death  while  insane 
to  a  greater  degree,  would  be  to  trifle  with  the  plain  mean- 
ing of  words — would  be  stultifying  jugglery. 

In  reaching  the  conclusions  above  expressed  as  to  the 
meaning  of  the  language  of  the  contract  before  us,  we  have 
not  been  unmindful  of  the  wholesome  and  oft-repeated 
rules  laid  down  by  all  courts  as  governing  in  the  construc- 
tion of  insurance  contracts,  such  as :  "  Courts  do  not  favor 
forfeitures;"  "The  language  of  an  insurance  contract  is 
always  to  be  construed  strictly  against  the  insurer;"  "The 
purpose  of  an  insurance  contract  is  indemnity,  and  the  law 
will  lean  to  that  construction  which  will  effect  the  purpose  of 
the  contract."  All  these  rules,  and  others  of  like  character, 
mean  that  where  the  language  of  the  contract  as  a  whole  is 
susceptible  of  more  than  one  meaning  the  court  will  give 
to  it  that  meaning  more  favorable  to  the  assured.  These 
rules  neither  require  nor  permit  courts  to  give  no  meaning 
to  plain  and  controlling  words  of  a  lawful  and  proper  con- 
tract when  such  words  are  not  in  any  manner  nor  to  any 
degree  superseded,  counteracted  or  qualified  by  other  lan- 
guage of  the  contract.  Nor  do  these  rules  require  or 
permit  a  court  to  give  such  words  meanings  which  they  do 
not,  as  used,  in  any  sense  import. 

We  find  no  error  in  this  record.  The  judgment  of  the 
Circuit  Court  is  affirmed. 
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Lydia  Hitzeman  y.  August  Hitzeman. 

1.  Divorce— Insufficient  Evidence  to  Support  Allegation  of  Deser- 
tion.— The  court  reviews  the  evidence  and  is  of  the  opinion  that  it 
entirely  fails  to  support  the  charge  in  the  bill  that  defendant  deserted 
the  bed  and  board  of  complainant. 

Bill  for  a  Divorce.— Appeal  from  the  Circuit  Court  of  Randolph 
County;  the  Hon.  William  Hartzell,  Judge  presiding.  Heard  in  this 
court  at  the  August  term,  1902.  Reversed  and  remanded.  Opinion 
filed  March  2,  1908. 

Joseph  W.  Riokeet  and  William  M.  Sohdwerk,  attor- 
neys for  appellant. 

James  A.  McIlWain,  E.  J.  Goddard  and  Adam  Russell, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  chancery,  brought  by  appellee  against 
appellant,  for  a  divorce. 

The  parties  are  young  people  of  German  descent,  and 
resided  and  were  brought  up  in  the  same  neighborhood  in 
Randolph  countj^  in  this  state.  They  were  married  April 
28,  1898,  and  lived  and  cohabited  together  but  a  few  weeks 
after  their  ^narriage,  and  appellee  alleges  in  his  bill,  that 
appellant,  without  any  just  or  legal  cause,  on  the  5th  day  of 
June,  after  the  marriage,  willfully  deserted  and  absented 
herself  from  appellee's  bed  and  board,  for  the  space  of  over 
two  years,  and  so  continued  such  desertion  until  the  filing 
of  appellee's  bill. 

Appellant  answered  the  bill,  admitting  the  marriage  as 
stated  in  the  bill;  averring  that  from  the  day  of  her  mar- 
riage to  the  2d  day  of  June  thereafter  she  lived  and 
cohabited  with  her  husband  and  performed  all  of  her 
duties  and  obligations  as  a  dutiful,  chaste  and  affectionate 
wife  to  him;  denied  that  she  deserted  appellee,  as  alleged 
in  his  bill  of  complaint;  averred  that  appellee,  on  or  about 
the  2d   of   June,   1898,    without  any   just  or  reasonable 


460  Appellate  Courts  of  Illinois. 

Vol.  106.]  Hitzeman  v.  Hitzeman. 

cause,  and  wholly  regardless  of  his  marriage  covenaDts  and 
duty,  deserted  and  abandoned  appellant  at  the  home  of 
Frederick  Hitzeman,  the  father  of  appellee,  where  appellant 
and  appellee  were  then  residing,  and  has  persisted  in 
remaining  absent  from  appellant  and  has  failed  and 
neglected  to  provide  the  necessaries  of  life  for  her,  for  a 
period  of  upward  of  two  years  past. 

Appellee  filed  a  replication  to  appellant's  answer,  and 
the  cause  was  heard  b}^  the  court,  who  rendered  a  decree 
in  favor  of  complainant  below,  except  a^  to  costs,  which 
were  decreed  to  be  paid  by  appellee,  and  the  defendant 
below  has.  brought  this  appeal  and  assigns  as  error,  the 
admission  of  improper  evidence  on  the  part  of  complainant; 
the  rejection  of  proper  evidence  on  the  part  of  defendant; 
and  that  the  court  erred  in  its  finding  and  decree  in  favor 
of  appellee. 

Since  we  know  of  no  rule  of  chancery  procedure  that 
allows  the  taking  of  exceptions  to  the  rulings  of  the  chan- 
cellor on  the  introduction  or  rejection  of  evidence,  in  a  case 
tried  before  him  without  a  jury,  and  the  assigning  the  rul- 
ings as  error,  we  shall  not  venture  upon  such  a  field  of 
practice. 

The  only  assignment  of  error,  then,  to  be  considered,  is 
the  finding  of  the  court  on  the  evidence,  and  entering  the 
decree  it  did. 

The  most  of  the  evidence  in  the  case  is  furnished  by  the 
immediate  parties  to  the  suit,  their  parents,  relatives,  and 
pastor  of  their  church.  A  careful  reading  of  their  testi- 
mony, as  reported  in  full,  discloses  a  state  of  affairs  seldom 
met  with.  There  is  one  element  in  the  testimony  that 
might  with  profit  have  been  kept  out,  or  rather,  it  should 
not  have  existed,  but  it  is  often  difficult  to  repress  the  self- 
wise,  officious  persons,  found  in  most  communities,  from 
volunteering  advice  and  counsel,  which,  even  if  but  momen- 
tarily listened  to  by  persons  of  a  better  quality  than  them- 
selves, carries  a  blight,  instead  of  healing  with  it.  And 
that,  we  think,  is  the  primary  cause  that  brought  about 
this  suit. 
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We  do  not  choose  to  go  into  an  extended  examination 
and  discussion  of  the  evidence,  though  there  is  not  a  con- 
siderable portion  of  it  bearing  upon  the  issue  made  by  the 
pleadings,  since  in  this  case  as  brought,  it  does  not  matter 
what  infirmitives,  if  any,  appellant  labored  under,  as  the 
single  question  to  be  tried  was,  did  appellant,  without 
cause,  desert  and  remain  absent  froi&  appellee  for  the  period 
of  two  years  ?  On  the  evidence  as  it  stands,  the  ques- 
tion may  be  nvade  broader,  and  the  question  asked,  did 
appellant,  at  any  time,  with  or  without  cause,  willfully  or 
otherwise,  desert  from  appellee  and  remain  absent  from 
him? 

The  evidence  shows  that  immediately  after' their  mar- 
riage, the  young  couple  went  to  live  with  appellee's  father, 
(who  was  a  widower  having  one  child  at  home,  a  girl  ten 
years  of  age),  and  by  an  arrangement  between  appellee 
and  his  father,  appellee  was  to  conduct  and  carry  on  his 
father's  farm  and  all  were  to  live  as  one  family. 

The  evidence  further  shows  that  appellant  did  her  share 
in  the  housework  and  assisted  in  milking  five  or  six  cows, 
and  conducted  herself  properly  in  all  respects.  The  evi- 
dence further  shows  that  about  the  2d  day  of  June,  after 
the  marriage,  appellee  left  appellant,  while  she  was  at  his 
father's  house,  and  we  are  satisfied  that  his  father  directed 
appellant  to  leav'e  and  go  home  to  her  father,  which  she  did 
a  day  or  two  afterward. 

Not  long  after  that,  a  conference  was  had  among  the 
relatives  of  the  parties  at  which  the  pastor  of  the  church 
to  which  they  seemed  to  have  belonged,  was  present,  giving 
both  legal  and  spiritual  advice,  and  although  the  legal 
advice  was  barren  of  sound  law,  it  seems  to  have  strength- 
ened appellee's  determination  not  to  live  with  his  wife, 
although  she  was  willing  to  live  with  him,  on  condition 
that  he  should  come  to  her  father's  house  and  get  her;  but 
this  he  refused  to  do,  and  soon  after  went  to  Minnesota  and 
was  gone  more  than  a  year  before  returning,  and  then  did 
not  return  to  his  wife,  who,  after  being  deserted,  went  out 
to  work  to  earn  a  living. 
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But  we  deem  it  unnecessary  to  pursue  the  evidence  fur- 
ther, and  are  of  the  opinion  that  it  entirely  fails  to  support 
the  charge  in  the  bill  that  appellant  deserted  the  "  bed  and 
board  "  of  appellee,  and  that  appellee's  case  is  devoid  of 
merit. 

The  decree  will  therefore  be  reversed  and  the  cause 
remanded  to  the  Circuit  Court,  with  directions  to  the  court 
to  require  appellee  to  pay  appelUnt's  reasonable  solicitor's 
fee,  and  other  expenses  incurred  in  defending  the  suit,  if 
petitioned  for,  and  to  dismiss  the  bill  at  complainant's  cost. 

Reversed  and  remanded  with  directions. 


The  Illinois  Southern  By.  Go.  v.  Thomas  A.  Habbard. 

I.  Instructions — Care  Required  of  Carriers  of  Passengers,— An 
instraction  that  it  is  the  duty  of  a  railroad  company  engaged  in  the 
transportation  of  passengers  to  use  the  highest  degree  of  care,  Tigi- 
lance  and  foresight  for  the  safety  of  its  passengers  that  is  consistent 
with  the  proper  and  practical  operation  of  its  road,  and  that  it  is  liable 
for  any  injuries  that  may  result  to  passengers  from  the  neglect  of  this 
duty,  is  proper.  When  a  passenger  pays  his  fare  and  goes  on  board  a 
train,  the  carrier  becomes  an  insurer  of  him  as  against  any  injury  that 
may  befall  him  by  reason  of  any  negligent  act  of  the  company. 

• 
Trespass  on  the  Case,  for  personal  injuries.    Appeal  from  the  Cir- 
cuit Court  of  St.  Clair  County;  the  Hon.  Mabtin  W.  Schaefbr,  Judge 
presiding.    Heard  in  this  court  at  the  August  term,  1902.     Affirmed. 
Opinion  filed  March  2,  1903. 

F.  M.  Tbissal  and  R.J.  Goddard,  attorneys  for  appellant 

Dill  &  Wildkrman  and  "W.  P.  Launtz,  attorneys  for 
appellee. 

Mr.  Presiding  Justicb  Bioelow  delivered  the  opinion  of 
the  court. 

Appellee  brought  an  action  on  the  case  against  appellant 
and  the  Southern  Railway  Company,  to  recover  damages 
for  injuries  received  by  him  in  a  collision  of  appellant's 
passenger  train,  with  certain  freight  cars  of  the  Southern 
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Railway  Company,  which,  by  the  permission  of  appelhint, 
were  standing  on  appellant's  passenger  track  in  the  city  of 
Centralia.  ' 

On  the  10th  of  June,  1901,  appellee  took  passage  on 
appellant's  passenger  train  at  Nashville,  in  this  state,  to  go 
from  thence  to  the  city  of  Centralia,  also  in  this  state, 
where  appellant  had  a  passenger  station  at  which  its 
trains  stopped  for  its  passengers  to  alight.  It  is  claimed 
by  appellee,  and  the  evidence  strongly  tends  to  support 
the  claim,  that  when  the  passenger  trai;i  reached  the  city 
limits  of  Centralia,  and  when  it  reached  appellant's  yards 
there,  it  was  running  at  a  high  and  dangerous  rate  of 
speed,  in  violation  of  an  ordinance  of  the  city  regulating 
the  speed  that  trains  should  be  allowed  to  be  run  within 
the  limits  of  the  city.  After  entering  the  railroad  yards, 
it  ran  into  the  freight  cars  of  the  Southern  Railway  Com- 
pany, standing  on  the  passenger  track  of  appellant. 

When  the  locomotive  of  the  passenger  train  struck  the 
freight  cars,  appellee  was  standing  in  the  aisle  of  the  pas- 
senger car  in  which  he  was  riding,  and  where  he  had 
stepped  a  moment  before  the  cr,\sh  came,  putting  on  his 
coat,  preparing  to  leave  the  train  when  it  stopped.  By  the 
collision,  appellee  was  violently  thrown  upon  the  floor  of 
the  car,  the  back  of  his  head  striking  the  bare  floor,  and 
was  also  injured  in  one  of  his  hips  and  in  one  of  his  elbows. 

The  case  was  tried  by  a  jury,  which  rendered  a  verdict 
in  favor  of  appellee  against  appellant  for  $1,750,  and  find- 
ing the  Southern  Railway  not  guilty.  A  motion  for  a  new 
trial  was  made  by  the  Illinois  Southern  Railway  Company, 
which  was  overruled  by  the  court,  and  appellant  excepted 
to  the  ruling.  Judgment  was  duh'^  entered  on  the  verdict, 
and  the  Illinois  Southern  Railway  Company  appealed  to 
this  court,  and  while  the  record  comes  here  in  fine  shape, 
the  abstract  of  it  is  very  defective.  The  record  itself 
contains  345  compact,  typewritten  pages,  while  the  pre- 
tended abstract  contains  but  eighteen  short  pages,  and  is 
at  best  but  an  index  of  the  record. 

Of  the  eight  instructions  given  for  the  plaintiff,  and  the 
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seven  given  for  the  defendant,  not  one  is  abstracted,  nor  is 
the  motion  for  a  new  trial,  or  the  assignment  of  errors 
abstracted. 

Rule  23  of  this  court  seems  to  have  been  entirely  ignored, 
and  wo  might  well  stop  here  and  affirm  the  judgment  for 
the  lack  of  a  compliance  with  the  rule;  but  inasmuch  as  it 
may  be  possible  that  the  counsel  who  prepared  the  pre- 
tended abstract  were  not  familiar  with  the  business,  and 
did  not  advise  an  appeal  merely  for  delay,  we  have  gone 
throu<xh  the  record  and  found  out  what  it  contains. 

Five  errors  are  assigned  on  the  record  which  we  will  dis- 
pose of  in  their  order. 

The  first  error  is,  the  improper  admission  of  evidence  on 
behalf  of  plaintiff.  As  no  reference  to  this  error  is  made 
in  appellant's  brief  and  argument,  we  must  regard  the 
error  as  waived,  especially  so,  since  we  have  discovered  no 
such  evidence  in  the  record. 

As  to  the  second  error,  the  statement  of  counsel  for 
appellant  in  their  brief  and  argument  is  as  follows : 

"  The  second  error  is  the  refusal  of  proper  evidence  on 
behalf  of  defendant.  Certainly  in  one  instance,  at  page 
of  record  where  the  defendant  asked  the  witness 'What 
else,  if  anything,  could  have  been  done  by  the  defendant 
to  have  prevented  the  accident?'  and  on  objection  the 
court'refused  to  permit  the  witness  to  answer." 

After  some  hours'  examination  of  the  record,  we  feel 
entirely  safe  in  saying  that  the  precise  question,  as  above 
quoted,  was  not  propounded  to  any  witness  who  gave 
evidence  in  the  case,  but  the  following  question  was,  by 
appellant's  counsel,  propounded  to  appellant's  passenger 
conductor,  B.  A.  Key,  viz.: 

"Now  state  to  the  jury  what  you  or  the  crew  of  the 
Illinois  Southern  Railway  could  have  done  on  your  part 
to  have  prevented  this  injury  ? " 

The  question  w^as  objected  to  by  appellee,  the  objection 
was  sustained,  and  appellant  excepted  to  the  ruling'  of 
the  court.  In  this  there  was  no  error,  for  if  the  witness 
had  been  allowed   to  answer,  he  would,  of    course,  have 
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given  his  opinion  of  the  matter  and  no  more.     The  second 
error  is  not  well  assigned. 

The  third  error  assigned  is,  that  the  court  gave  improper 
instructions  on  behalf  of  the  plaintiff.  The  instruction 
complained  of  is  as  follows : 

"  The  court  instructs  you  as  a  matter  of  law,  that  it  is 
the  duty  of  a  railroad  company  enga<^ed  in  the  transpor- 
tation of  passengers,  to  use  the  hio^hest  degree  of  care, 
viorilance  and  foresight  for  the  safety  of  its  passengers, 
that  is  consistent  with  the  proper  and  practical  operation 
of  its  road,  and  it  is  liable  for  any  injuries  that  may  result 
to  passengers,  from  the  neglect  of   this  duty." 

The  point  made  against  the  instruction  is,  that  it  is 
misleading  and  is  not  the  law,  and  in  effect  caused  the  jury 
"to  conclude  that  the  railway  company*  was  an  insurer  of 
the  safety  of  its  passeno^ers,"  and  the  case  of  C,  P.  &  St. 
L.  Ry.  Co.  V.  Lewis,  145  111.  67,  is  relied  upon  to  support 
the  contention,  but  we  are  unable  to  see  that  it  does  so. 
Instructions  should  be  given  TOth  a  view  to  the  evidence 
to  which  they  are  to  apply.  When  appellee  paid  his  fare 
at  Nashville  to  be  carried  to  Centralia,  and  went  on  board 
of  the  train,  appellant  became  an  insurer  of  him  as  against 
any  injury  that  might  befall  him  by  reason  of  any  negli- 
gent act  of  appellant,  so  long  as  appellee  was  in  the 
exercise  of  ordinary  care  for  his  own  safety,  and  it  would 
be  an  unheard  of  rule  of  law  that  would  hold  to  the 
contrary.  No  error  was  committed  in  giving  the  instruc- 
tion. I.  C.  R  R.  Co.  V.  O'Connell,  160  III.  636;  West 
Chicago  St.  R.  R.  Co.  v.  Johnson,  180  111.  285;  West  Chi- 
cago St.  R.  R.  Co.  v.  Tuerk,  193  111.  385.  In  this  latter 
case  Mrs.  Tuerk  was  a  passenger  on  the  railroad  company's 
cars,  and  was  injured  in  a  collision  with  a  wagon,  which 
was  being  driven  alongside  of  the  cars,  and  the  court  said : 

"  But  appellant  owed  a  much  higher  duty  than  that  of 
ordinary  care  to  appellee.  The  carrier  shdl  do  all  that 
human  care,  vigilance  and  foresight  can  reasonably  do, 
consistently  with  the  mode  of  conveyance  and  the  prac- 
tical operation  of  the  road." 

Another  instruction  complained  of  omitted  to  tell  the 
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jury  that  appellant  could  not  recover,  unless  he  was  in  the 
exercise  .of  ordinary  care  for  his  own  safety  at  the  time  he 
was  injured.  The  jury  were  fully  instructed  on  that  point 
in  three  other  instructions,  given  at  the  request  of  appellee, 
and  that  was  quite  sufficient,  even  if  it  be  true  that  the 
burden  of  proving  due  care  was  on  appellee,  which  we 
are  not  to  be  understood  as  holding. 

There  was  no  error  in  giving  the  instruction.  The 
remaining  errors  are  that  the  court  gave  improper  instruc- 
tions on  behalf  of  the  defendant,  the  Southern  Railway 
Company,  and  that  the  verdict  is  against  the  law  and  the 
evidence,  and  is  excessive  in  amount.  If  improper  instruc- 
tions were  given  at  the  request  of  the  Southern  Railway 
Company,  we  fail  to  see  how  appellant  has  any  reason  to 
complain  of  it,  unless  it  may  be  better  able  to  pay  the 
judgment  than  appellant  is,  but  if  so,  it  is  a  matter  which 
we  can  not  inquire  into. 

The  placing,  by  the  Southern  Railway  Company,  of  four 
of  its  freight  cars  on  appellant's  passenger  track,  by  the 
permission  and  consent  of  appellants,  must,  as  between 
appelleor  and  appellant,  be  held  to  be  the  act  of  appellant. 

As  to  the  verdict  being  against  the  law  and  the  evidence, 
all  that  need  be  said  is,  that  it  scarcely  has  an  elen)ent  of 
being  either. 

Scarcely  any  attempt  was  made  by  appellant  to  contra- 
dict appellee  and  his  witnesses  as  to  how  and  under 
what  circumstances  appellee  was  injured,  and  the  testimony 
of  both  sides,  taken  together,  shows  a  degree  of  gross 
negligence  on  the  part  of  appellant  such  as  is  seldom 
found  in  the  history  of  railroading,  while  the  testimony 
is  clear  that  appellee  was  guilty  of  no  negligence. 

The  complaint  that  the  verdict  is  excessive  may  possibly 
have  some  merit  in  it.  The  evidence  shows  the  collision 
was  quite  severe  and  that  appellee  was  thrown  backward, 
striking  the  bare  floor  of  the  car  with  the  back  of  his 
head  and  one  hip,  and  was  immediately  thrown  forward, 
receiving  other  bruises;  that  he  was  laid  up,  under  the 
care  of  physicians  for  a  long  time,  suffering  much  pain, 
and  at  the  time  of  the  trial  had  not  fully  recovered. 
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It  is  true,  some  of  the  physicians,  witnesses  for  appel- 
lants, testified  that  appellee's  injuries  were,  in  their  opinion, 
not  serious,  but  this  is  only  an  opinion  and  is  liable  to  be  a 
decidedly  wrong  opinion.  No  one  can  tell  certainly,  what 
the  ultimate  result  of  appellee's  injuries  may  be,  therefore 
much  has  to  be  left  to  the  judgment  and  discretion  of  the 
jury,  and  their  finding  should  not  be  disturbed,  unless  it  is 
seen  to  be  clearly  wrong.  We  can  not  say  that  the  amount 
of  damages  found  by  the  jury  is  excessive,  and  the  judg- 
ment is  affirmed.  ' 


Illinois  Central  B.  B.  Go.  y«  Lucy  Parkhurst. 

1.  Railroads— Duf;^  Toioard  Qratuitous  Licensees,— As  to  active  or 
unstable  surroundings  or  conditions,  put  in  motion  or  caused  by  a  rail- 
road company,  it  owes  to  a  licensee,  upon  its  right  of  way,  a  degree  of 
care  reasonably  commensurate  to  the  known  danger;  but  as  to  mere 
accommodations  for  travel  and  danger  incident  to  fixed  and  long  estab- 
lished conditions  or  surroundings,  it  owes  such  person  no  duty. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Ck>urt  of  Effingham  County;  tjhe  Hon.  William  M.  Farmer,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Reversed. 
Opinion  filed  March  2,  1908. 

Wood  Brothbes,  attorneys  for  appellant;  John  G.  Drbn- 
NAN,  of  counsel. 

S.  F.  GiLMOBB  and  Einbhabt  &  Einehart,  attorneys  for 
appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Effing- 
ham County,  by  appellee  aojainst  appellant,  to  recover  for 
a  personal  injury.  Trial  by  jury.  Verdict  and  judgpaent 
in  favor  of  appellee  for  $250. 

Appellant  owned  a  strip  of  land  200  feet  wide,  which  was 
occupied  and  in  use  by  it  a^  a  right-of-way  and  switching 
yard,  for  its  railroad.  There  were,  prior  to  June  6,  1894, 
three  tracks  on  the  right-of-way  at  the  point  in  question. 
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This  was  within  the  corporate  limits  of  the  city  of  EflBng- 
ham.  On  the  6th  day  of  June,  1894,  the  city  of  Effingham 
and  appellant  entered  into  an  agreement  as  follows : 

"  This  agreement,  made  and  entered  into  by  and  between 
the  Illinois  Central  Railroad  Company,  hereinafter  called 
the  Railroad  Company,  and  the  cit}''  of , Effingham,  herein- 
after called  the  City,  witnesseth :  that  whereas  the  City 
desires  to  obtain  the  use  of  a  portion  of  the  right-of-way  of 
the  Railroad  Company  for  a  crossing  to  be  used  by  the 
public,  without  being  subjected  to  the  expense  and  delay  that 
would  ensue  by  a  condemnation  of  such  portion  of  the  said 
right-of-way  for  street  purposes,  and  has  applied  to  the 
Railroad  Company  for  permission  to  use  such  portion  of  its 
right-of-way,  for  the  purposes  aforesaid,  without  any  com- 
pensation or  damages  to  be  paid  therefor.  JNow,  therefore, 
the  Railroad  Company  has  given  and  hereby  does  give  to 
the  City,  without  cost,  compensation  or  consideration,  a 
license  to  enter  upon  and  use  for  the  construction  and 
maintenance  of  a  roadway  for  vehicles  and  sidewalk  for 
pedestrians  the  following  described  tract  of  land  *  *  * 
(describing,  by  metes  and  bounds,  a  strip  sixty  feet  wide 
across  the  right-of-way). 

This  license  is  granted  by  the  Railroad  Company  and  is 
accepted  by  the  City  on  the  following  express  conditions, 
to  wit : 

1.  That  the  use  of  said  above  described  premises  by 
the  City  shall  not  impair  the  use  thereof  by  the  Railroad 
Company  for  railroad  purposes,  and  the  Railroad  Company 
reserves  the  right  to  construct  at  any  time  such  additional 
tracts  across  the  said  premises  as  it  may  desire. 

2.  The  Railroad  Company  will,  at  its  own  expense,  put 
in,  and  during  the  continuance  of  this  agreement  maintain 
between  the  rails  of  each  of  the  three  or  more  tracks  on 
said  premises,  and  a  foot  on  each  side  of  the  outer  tracks, 
planking  of  the  length  of  sixteen  feet,  so  that  said  tracks 
may  be  crossed. 

3.  That  the  City  will  pay  for  the  construction  and 
keeping  in  repair  of  all  sidewalks  or  roadways  over  said 
above  described  premises  that  it  may  see  lit  to  order  to  be 
inade  and  placed,  and  save  and  keep  harmless  the  Railroad 
Company  from  any  payment  for  the  cost  of  construction  or 
keeping  in  repair  of  said  sidewalks  or  roadwa\'s. 

4.  That  this  license  by  the  Railroad  Company,  and  the 
acceptance  thereof  by  the  City^  shall  not  establish,  or  tend 
to  establish,  any  public  or  private  street,  avenue,  or  cross- 
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ing,  across  or  upon  said  above  described  premises,  and  no 
user  of  said  premises  by  the  City  or  public  shall  establish, 
or  tend  to  establish,  any  right  of  user  of  said  premises  by 
prescription. 

5.  That  the  only  right  of  use  by  the  City  or  the  public,  of 
said  premises  for  the  purposes  aforesaid,  is  by  virtue  of  the 
above  license,  and  not  otherwise,  and  no  time  nor  limitation 
nor  statute  of  limitations  shall  begin  to  run  against  the 
Railroad  Company  by  virtue  of  any  such  user  by  the  City 
or  the  public,  during  the  continuance  of  this  license. 

6.  So  long  as  the  City  exercises  the  license  granted  by 
the  Kailroad  Company  herein,  the  Railroad  Company 
shall  not  be  required  by  the  City  to  put  in  gates  at  the  said 
crossing  on  the  premises,  or  to  keep  or  maintain  a  watch- 
man or  flagman  or  lights  at  said  crossing. 

7.  That  whenever  the  City  shall  fail  to  observe  or  keep 
any  of  the  conditions  herein,  this  agreement  shall  be  null 
and  void,  and  the  said  license  so  granted  the  City  by  the 
Railroad  Company  shall  cease  and  the  parties  hereto  shall 
be  restored  to  the  situation  existing  before  this  agreement 
was  made,  to  wit,  the  said  premises  above  described,  owned 
by  the  Railroad  Company,  with  no  stree  tor  crossing  thereon, 
and  no  right  of  the  City  to  any  street  or  crossing  thereon. 

S.  That  this  license,  and  the  use  by  the  City  or  the 
public,  of  said  premises,  shall  not  be  used  as  a  basis  of  any 
claim  by  the  City  or  the  public,  of  any  right,  easement  or 
servitude  upon  or  over  said  above  described  premises. 

9.  That  if  the  City  shall  hereafter  conclude  to  attempt 
the  condemnation  of  said  premises,  or  any  part  thereof, 
for  a  street,  or  crossing,  then  this  contract  shall  end,  and 
the  parties  hereto  shall  be  in  precisely  the  position  they 
were  before  the  execution  hereof,  and  this  agreement  and 
license,  or  what  may  be  done  under  the  same,  shall  not 
impair  the  rights  of  the  Railroad  Company  in  said  above 
described  premises  in  any  way. 

10.  That  this  license  may  be  terminated  on  giving 
reasonable  notice  in  writing  of  a  desire  to  terminate  the 
same,  such  reasonable  notice  to  be  not  less  than  sixty  days 
before  the  time  mentioned  for  the  termination  of  the 
license  in  the  said  notice.  And  the  premises  shall  be 
restored  on  such  termination  to  the  present  condition,  and 
the  parties  to  be  in  the  same  condition  as  if  no  license  had 
been  granted,  or  any  use  of  said  premises  had  by  the  City 
or  the  public. 

The  City  hereby  accepts  the  license  aforesaid,  and  agrees 
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to  be  subject  to  the  conditions  above  named,  but  nothing 
herein  shall  be  construed  to  prevent  the  City  at  any  time  it 
shall  see  fit,  after  sixty  days'  notice  in  writing  of  the 
termination  of  this  agreement,  to  exercise  its  right  of 
eminent  domain,  under  the  laws  of  the  state,  and  begin 
proceedings  for  the  condemnation  of  said  premises  or  any 
part  thereof,  subject,  however,  to  the  above  terms  of  this 
agreement." 

The  foregoing  agreement  was  duly  executed.  Appellant 
put  down  the  sixteen-foot  planking  specified  in  the  con- 
tract, and  the  City  put  down  plank  sidewalks  up  to  the  out- 
side rails  on  "each  side,  and  the  public  began  to  use  the 
crossing.  Appellant  continued  to  use  its  premises  at  this 
point  as  it  had  done  before,  as  a  car  yard  where  cars  were 
stored,  and  as  a  switching  yard  where  trains  were  made 
up;  and  after  the  making  of  the  contract,  added  two  addi- 
tional tracks,  and  constructed  a  system  of  signals  and  inter- 
locking switches.  This  was  done  about  two  years  before 
the  time  of  the  injury  complained  of.  So  at  the  time  of 
the  injury  and  for  two  years  prior  thereto,  appellant  main- 
tained and  had  in  use  at  the  place  in  question  five  railroad 
tracks,  with  the  tops  of  the  rails  extending  from  five  to 
seven  inches  above  the  surface,  and  the  signal  wires  of  their 
interlocking  switch  system  which  lay  between  the  first  and 
second  tracks  at  a  height  of  from  two  to  four  inches  above 
the  surface.  All  these  were  in  use  by  appellant  for  rail- 
road purposes. 

Appellee  had  resided  in  the  immediate  neighborhood  for 
three  years  and  was  fully  acquainted  with  all  the  condi- 
tions. She  lived  on  the  east  side  of  the  railroad  and  her 
son  lived  on  the  west  side.  On  her  way  home  from  her 
son's,  about  four  o'clock  in  the  afternoon,  in  crossing  the 
railroad  premises  she  caught  her  foot  upon  the  interlock- 
ing switch  wires,  fell,  and  sustained  injuries  to  her  hand 
and  wrist. 

The  contract  between  appellant  and  the  City  does  not 
constitute  the  strip  of  land  across  appellant's  right-of-way 
a  public  highway,  nor,  as  between  appellant  and  the  City, 
does  it  cast  upon  appellant  any  burden  or  duty  not  within 
the  terms  of  the  contract. 
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It  is  contended  by  counsel  for  appellee  that  while  this 
may  be  true,  the  public  are  not,  as  individuals,  bound  by  the 
limitations  expressed  in  the  contract. 

However  this  may  be,  the  strip  of  ground  where  the 
alleged  obstruction  was,  and  where  the  injury  occurred,  was 
not  a  public  highway.  And  whether  appellee  went  there 
under  the  City's  license  and  was  subject  to  its  limitations, 
or  by  permission  of  appellant  as  evidenced  by  its  conduct 
toward  the  public,  still  she  was  only  a  gratuitous  licensee, 
and  her  rights  must  be  determined  by  the  measure  of  appel- 
lant's duty  to  such  persons,  under  similar  circumstances. 
As  to  active  or  unstable  surroundings  or  conditions,  put  in 
motion  or  caused  by  a  railroad  company,  it  owes  to  a 
licensee,  upon  its  right-of-way,  a  degree  of  care  reasonably 
commejisurate  to  the  known  danger;  but  as  to  mere  accom- 
modations for  travel  and  danger  incident  to  fixed  and 
long  established  conditions  or  surroundings,  it  owes  such 
person  no  duty.  Illinois  Central  K.  K.  Co.  v.  Eicher,  100 
111.  App.  599  (601). 

.In  the  case  at  bar,  the  surroundings  and  conditions  com- 
plained of  were  stable,  fixed  and  long  established;  besides, 
they  were  all  fully  known  to  appellee  before  and  at  the 
time  of  the  injury. 

The  judgment  of  the  Circuit  Court  is  reversed. 

The  court  finds  as  facts  in  this  case,  that  the  defendant 
was  not  guilty  of  the  negligence  charged"  in  the  declara- 
tion, nor  of  any  negligence  causing  appellee's  injury  as 
charged  in  her  declaration. 


Illinois  Central  R.  R.  Co.  t.  Fred  Behrens.  '""^^  ^o 

1.  Witnesses— iVced  Not  Possess  Special  Knowledge  Where  They  Are 
Not  Testifying  as  Experts. — Where  witnesses  are  not  experts  and  their 
testimony  is  not  offered  or  received  as  expert  evidence,  they  need  not 
possess  any  special  knowledge  or  experience  concerning  the  matter 
testified  to. 
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Trespass  on  the  Case,  for  pei-sonal  injuries.  Appeal  from  the  Circuit 
Court  of  Washington  County;  the  Hon.  Wiluam  Hartzell,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1903. 

W.  W.  Barr,  attorney  for  appellant;  D".  M.  Dickinson, 
of  counsel. 

J.  A.  Watts  and  George  Vernor,  attorneys  for  appellee. 

Mr.  JcsticeCrkiohton  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  at  the  August  term,  1901, 
and  is  reported  in  101  111.  App.,  at  page  33.  The  pleadings 
and  evidence  are  substantially  the  same  in  the  present  as  in 
the  former  record  ;  therefore  we  do  not  deem  it  necessary 
to  restate  the  case. 

Upon  the  former  record  the  principal  grounds  urged  for 
reversal  were,  that  the  verdict  was  not  supported  by  the  evi-. 
dence  and  that  the  court  erred  in  giving  a  certain  instruc- 
tion on  behalf  of  appellee.  We  then  found  that  the  evidence 
was  conflicting  and  contradictorj^,  and  we  so  find  it  now. 
We  did  not  then  find  that  it  was  insufficient  to  support  a 
verdict,  in  the  absence  of  misleading  error,  nor  do  we  so 
find  now.  The  case  was  .reversed  and  remanded  solely 
because  of  an  erroneous  instruction  which  we  thought 
might  have  misled  the  jury. 

It  is  not  claimed  by  counsel  for  appellant  that  any  such 
error  as  to  instructions  appears  in  the  present  record.  It  is 
now  claimed  by  counsel  that  the  trial  court  erred  in  the 
admission  of  certain  evidence  on  behalf  of  appellee;  and  the 
claim  that  the  verdict  is  not  sufficiently  supported  by  evi- 
dence is  removed  and  again  pressed  upon  us. 

As  to  the  alleged   error  in  the  admission  of  evidence, 

counsel  say: 

"  None  of  the  witnesses  who  testified  on  behalf  of  plaint- 
iff, as  to  broken  or  cracked  bolts,  had  ever  had  any  expe- 
rience with  locomotive  engine  boilers  or  fire  boxes,  or.  save 
one,  had  ever  seen,  the  wreck  of  an  engine  whose  boiler  or 
fire  box  had  exploded.  They  showed  no  knowledge,  or 
means  of  knowledge,  either  of  the  tests,  if  any,  by  which 
to  determine  whether  a  break  in  a  stay-bolt  or  fire-box  or 
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sheet  was  of  long  standing  or  of  recent  occurrence.  Their 
statements  that  the  breaks  were  some  old  and  some  new 
were  but  the  expressions  of  opinion  and  not  statements  of 
fact.    They  should  have  been  excluded." 

These  witnesses  were  not  experts,  nor  was  their  testimony 
oflFered  or  received  as  expert  evidence.  They  saw  the 
wreck  soon  after  the  occurrence  and  described  what  they 
saw,  as  it  appeared  to  them.  The  following  are  fair  speci- 
mens of  the  testimony  complained  of : 

"  A  few  of  the  bolts  looked  like  they  had  broken  in  two, 
and  some  looked  like  old  breaks  and  part  looked  like  fresh 
breaks.  *  *  *  Looked  like  they  were  dark  color,  *  *  * 
and  part  of  them  looked  like  they  were  a  fresh  break, 
because  they  looked  bright;  others  looked  dark.  *  *  * 
They  merely  looked  dark;  that  is  the  only  way  I  have  of 
determining  that  some  of  the  breaks  were  old.  *  Looked 
dull;  they  looked  like  they  were  not  fresh  broke — that  is, 
the  end  of  the  bolt  where  it  was  broken  off  looked  like  the 
outside — dark.'  There  were  old  looking  breaks  and  new 
looking  breaks  in  the  same  bolt." 

The  trial  court  did  not  err  in  refusing  to  exclude  this 
testimony. 

The  record  discloses  nothing  that  would  warrant  us  in 
disturbing  the  verdict  of  the  jury  and  the  judgment  of  the 
trial  court  thereon. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


i.  0.  McDowell  V.  G.  B.  Jones  et  a1. 

1.  T«EEnoiJ>— Appellate  Court  Han  No  Jiirutdiction.— In  an  action 
of  trespass  g«arcWa»tKur/i  /regit,  where  the  question  tried  was  as  to  who 
owned  a  one-foot  strip  of  land  upon  which  a  sidewalk  had  been  built, 
a  freehold  is  directly  involved/  and  the  Appellate  Court  has  no  jurisdic- 
tion of  the  case. 

TrespaRS,  quare  datufum  /regit.  Appeal  from  the  C'ircuit  Court  of 
Lawrence  County;  the  Hon.  Enoch  E.  Newlin,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1002.  Dismissed.  Opinion 
filed  March  2,  1908. 

W.  F.  Foster,  attorney  for  appellant. 
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Gee  <fe  Barnes  and  Lewis  &  Sumner,  attorneys  for  appel- 
lees. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  trespass  qtcare  duu^im  fregii^ 
brought  by  appellant  against  appellees,  in  the  Circuit  Court 
of  Lawrence  County,  for  breakino^  and  entering  appellant's 
close,  in  the  city  of  Sumner,  where  he  resided,  and  exca- 
vating and  carrying  away  the  soil  therefrom,  and  treading 
and  destroying  the  grass  thereon,  and  other  injuries  to  his 
premises. 

Appellees  filed  a  plea  of  not  guilty..  The  case  went  to  a 
trial  by  a  jury,  on  the  declaration  and  plea  of  not  guilty. 
The  only  ground  of  defense,  as  shown  by  the  evidence, 
was  that  appellees  were  employed  by,  or  were  officers  of 
the  city,  and  were  engaged  in  building  a  stone  sidewalk 
along  a  street  of  the  city  adjacent  to  appellee's  premises, 
and  that  the  land  on  which  the  sidewalk  was  constructed 
was  in  a  street  and  was  the  propert}'^  of  the  city.  The 
ground  on  which  the  appellant  based  his  right  to  recover 
was  that  he  was  the  owner  in  fee  simple  of  a  strip  of  land 
one  foot  in  width  on  which  th6  sidewalk  was  constructed. 
The  only  material  question  tried  was,  who  owned  the  one- 
foot  strip  of  land  ?  And  as  the  jury  found  the  defendant 
not  guilty,  the  ownership  was  found  to  be  in  the  city.  It 
follows  then  that  a  freehold  is  directly  involved,  and  that 
this  court  has  no  jurisdiction  of  the  case,  and  that  the 
appeal  should  have  been  taken  to  the  Supreme  Court.  See 
City  of  Alton  v.  Fishback,  81  111.  App.  86,  and  cases  there 
cited. 

Appeal  dismissed,  and  leave  given  to  each  party  to  with- 
draw from  the  files  the  records,  abstracts  and  briefs  filed 
by  them. 
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The  City  of  Alton  t.  Sophia  M,  Foster,  Executrix.      r2078  i50 

1.  Presumptions— W/iere  a  Case  is  7'ried  Without  a  Jury  and  No 
Propositions  of  Law  Are  Submitted.  —Where  a  case  is  tried  without  a 
jury  and  no  propositions  of  law  are  submitted  to  be  held  by  the  court, 
it  will  be  presumed  that  all. questions  of  law  were  correctly  decided, 
and  no  question  of  law  properly  arises  on  appeal. 

2.  Contracts— 0/  City  to  Make  a  New  Assessment  to  Pay  for  Im- 
provements if  Original  Assessment  Should  be  Invalid.— A  city  in  con- 
tracting for  the  construction  of  a  sewer,  bound  itself,  in  case  the  special 
assessment  ordered  to  be  collected  for  such  improvement  should  be 
invalid,  to  make  a  new  assessment  to  -pay  for  such  improvement.  Heldf 
that  upon  the  city's  refusal  to  make  and  levy  such  new  assessment,  it  is 
liable. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Martin  W.  Schaefer,  Judge  presiding.  Heard  in  this  coui*t  at 
the  August  term,  1902.    Alarmed.     Opinion  filed  March  2,  1903. 

Alex.  W.  Hope  and  B.  J.  O'Neill,  attorneys  for  appel- 
lant. 

Levi  Davis,  attorney  for  appellee. 

Mr.  Justice  CreIghton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  instituted  by  Alfred  F. 
Foster  against  tlie  city  of  Alton,  to  recover  a  balance 
claimed  by  him  to  be  due  from  the  city  for  the  construc- 
tion of  a  sewer.  Durino^  the  pendency  of  the  action  in  the 
Circuit  Court  Alfred  F.  Foster  died  testate,  and  Sophia  M. 
Foster,  executrix,  was  substituted  as  plaintiff.  Trial  by 
the  court  without  a  jury,  by  agreement.  Finding  and 
judgment  in  favor  of  appellee  for  $1,245. 

The  declaration  avers  that  on  the  15th  day  of  February, 
1892,  the  city  of  Alton  passed  the  following  ordinance : 

"Section  1.  That  the  following  local  improvement  be 
and  the  same  is  hereby  ordered  to  be  made  in  the  manner 
hereinafter  specified,  to  wit :  That  there  be  constructed  in 
Second  street,  from  a  connection  with  the  Piasa  street 
sewer,  in  Piasa  street,  to  a  connection  with  the  Ridge  street 
sewer,  in  Ridge  street,  an  underground  pipe  sewer,  com- 
mencing at  a  connection  with  the  Piasa  street  sewer,  in 
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Piasa  street,  running  thence  east  in  the  center  line  of  Sec- 
ond street  (or  as  near  the, center  as  practicable,  taking  into 
consideration  \yhere  the  water  mains  are  now  laid,  so  as  not 
to  interfere  in  any  way  with  them),  to  a  connection  with 
the  sewer  in  Alton  street;  thence  east  in  the  said  center  line 
of  Second  street,  or  as  near  the  center  as  practical,  to  a 
connection  with  the  Ridge  street  sewer.  Said  main  sewer 
laid  in  the  center  of  said  Second  street  shall  be  of  the  best 
stone-glazed  pipe  (known,  as  vitrified  stone  pipe),  the  size  of 
which  shall  be  eighteen  (18)  inches  in  diameter,  all  joints 
shall  be  uniform  and  shall  be  cemented  and  filled  with  the 
best  Louisville  cement  mortar,  and  all  connections  with 
cross  sewers  now  laid  shall  be  carefully  cemented.  There 
shall  be  inlets  to  said  sewer  at  the  following  places,  to  wit: 
(Here  follows  description  of  location  of  sixteen  catch  basins 
or  inlets.) 

Section  2.  That  said  sewer  and  inlets  shall  be  laid  at  a 
proper  depth  and  grade  to  give  proper  fall  and  drainage, 
and  in  addition  to  the  foregoing,  all  of  said  improvement 
shall  be  done  under  the  supervision  of  the  city  en«rineer 
and  the  committee  on  sewers  of  the  city  of  Alton,  in 
accordance  with  the  plans,  maps,  profiles  and  specifications 
to  be  furnished  by  the  city  engineer  and  now  on  file  in  his 
office. 

Section  3.  That  said  improvement  shall  be  made  and 
the  cost  and  expense  of  said  improvement  described  in 
section  one  (1)  of  this  ordinance  shall  be  raised  and  paid 
for  by  special  assessment,  which  is  hereby  ordered  to  be 
levied,  assessed  and  collected  upon  and  from  the  property 
whfch  may  be  benefited  by  said  improvement  on  said  street 
to  the  amount  that  said  property  may  be  benefited,  and 
the  remainder  of  such  cost,  if  any,  shall  be  paid  for  by 
general  taxation. 

Section  4.  That  the  following  named  aldermen,  viz., 
George  Burton,  C.  A.  Herb  and  Thomas  Jun,  are  hereby 
appointed  a  committee  and  instructed  to  make  an  estimate 
of  the  cost  of  said  improvement,  including  labor,  materials 
and  other  expenses  attending  the  same,  and  the  cost  of 
making  and  levying  the  assessment  therefor. 

Section  5.  Unon  the  filing  of  the  report  of  said  George 
Burton,  C.  A.  Herb  and  Thomas  Jun,  as  hereinbefore 
required,  and  the  approval  thereof  by  the  city  council,  the 
corporation  counsel  is  hereby  directed  to  file  the  proper 
petition  in  the  County  Court  of  Madison  County  for  the 
proceedings  to  assess  the  cost  of  said  improvement  required 
to  be  raised  by  special  assessment  in  the  manner  provided 
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by  article  nine  (9)  of  an  act  of  the  General  Assembly  of  the 
State  of  Illinois,  entitled  An  act  to  provide  for  the  incor- 
poration of  cities  and  villages,'  in  force  July  1,  1872,  and 
adopted  by  the  city  of  Alton,  September  11,  A.  D.  1877. 

Section  ,6.  It  will  be  the  duty  of  the  mayor,  at  such  times 
as  may  be  deemed  expedient,  to  advertise  in  one  or  more 
newspapers  of  general  circulation  in  said  city,  not  exceed- 
ing thirty  days,  for  proposals  for  furnishing  materials,  and 
constructing.the  sewer  hereinbefore  ordered,  or  any  sepa- 
rate portion  thereof,  in  accordance  with  the  plans  and 
specifications  to  be  furnished  by  the  city  engineer  and  now 
on  file  in  his  office,  and  any  and  all  contracts  for  the  doing 
of  said  work  shall  be  let  to  the  lowest  responsible  bid/ler, 
who  shall  give  bond  to  the  city  with  good  and  sufficient 
security,  to  be  approved  by  the  city  council,  conditioned 
for  the  faithful  performance  of  the  contract  so  awarded. 

Section  7.  Said  contract  shall  contain,  among  other 
things,  a  covenant  in  substance  to  the  effect  that  the  con- 
tractor or  contractors  shall  have  no  lien  upon  the  city  in 
any  event,  over  and  above  the  amount  hereinbefore  pro- 
vided to  be  raised  for  said  improvement  by  general  taxation, 
if  any,  except  from  the  collection  of  the  special  assessment 
ordered  to  be  levied,  assessed,  and  collected  by  the  city 
council  for  said  improvement." 

That  on  the  26th  day  of  April,  1892,  Foster  and  the  city 
entered  into  a  contract  as  follows: 

"  This  agreement  made  and  entered  into  this  26th  day  of 
April,  1892,  by  and  between  A.  F.  Foster,  of  Alton  Junc- 
tion, county  of  Madison  and  State  of  Illinois,  party  of  the 
first  part,  and  the  city  of  Alton,  a  municipal  corporation, 
organized  and  existing  under  and  by  virtue  of  the  general 
law  of  the  State  of  Illinois,  party  of  the  second  part, 
witnesseth,  that  the  party  of  the  first  part,  for  and  in  con- 
sideration of  the  covenants  and  agreements  hereinafter 
mentioned,  to  be  performed  by  the  said  party  of  the  second 
part,  does  hereby  covenant  and  agree  to  and  with  the  said 
party  of  the  second  part,  to  furnish  all  materials,  to  do  and 
perform  all  the  work  mentioned  and  contained  in  the  ordi- 
nance hereto  attached  and  made  a  part  of  this  contract,  and 
according  to  the  specifications  hereto  attached,  for  the  con^ 
struction  of  an  eighteeninch  stone  pipe  sewer  and  all 
necessary  inlets  and  connections,  according  to  said  ordi- 
nance and  specifications.  Said  sewer  to  be  commenced  at 
a  connection  of  the  Piasa  street  sewer  and  to  be  laid  in 
Second  street,  running  to  connection  with  the  Eidge  street 
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sewer.  All  of  said  sewer  and  inlets  and  connections, 
including  the  excavation,  to  be  done  according  to  said 
ordinance,  specifications,  plans  and  profiles  in  the  of&ce  of 
the  city  engineer,  all  of  which  are  made  part  of  this  con- 
tract, and  all  of  said  sewerage,  work,  labor  and  materials, 
shall  be  done  under  the  direct  superintendence  of  the  city 
engineer  and  committee  on  sewerage  of  the  city.  The  said 
party  of  the  second  part  hereby  covenants  and  agrees,  that 
when  this  contract  is  fully  carried  out  by  said  party  of  the 
first  part,  and  the  said  work  completed  and  accepted  by  the 
mayor,  city  engineer  and  chairman  of  committee  on  sewers, 
by  their  certificates  of  acceptance  in  writing,  to  pay  him, 
the  said  party  of  the  first  part,  the  sum  of  ninety  cents  per 
lineal  foot  for  the  eighteen-inch  sewer,  and  sixty-five  cents 
per  lineal  foot  for  the  twelve-inch  inlet  sewers,  and  a 
reasonable  price  for  such  rock  excavation  as  mav  be  neces- 
sary, if  any,  in  the  construction  of  said  sewer.  It  is  agreed 
and  understood  that  whatever  amount  may  be  assessed 
against  the  cit}^  as  the  city's  part  of  said  special  assessment, 
shall  be  paid  to  the  party  of  the  first  part,  within  ten  davs 
after  the  acceptance  of  said  sewer,  ana  the  balance  shall  be 
paid  as  fast  as  the  special  assessments  for  the  cost  of  said 
sewer  shall  be  collected  and  paid  into  the  city  treasury. 
It  is  further  agreed  that  no  special  assessment  shall  be 
deemed  collected  until  the  money  is  actually  received  and 
in  the  hands  of  the  city  treasurer,  and  in  case  of  the  sale 
of  any  lot  or  tract  of  land  specially  assessed,  and  the  city 
shall  become  the  purchaser,  it  shall  not  be  considered  a  col- 
lection until  the  money  shall  be  realized  therefrom,  either 
by  redemption  or  otherwise;  but  in  such  cases  the  said 
party  of  the  first  part  may,  at  his  option,  take  a  transfer 
of  all  the  city's  title  and  any  lot  so  purchased,  and  credit 
the  city  with  the  full  amount  due  on  such  lot.  The  said 
party  of  the  first  part  further  agrees  to  make  no  claim 
against  the  city  in  any  event  except  for  the  city's  share  of 
the  cost  of  the  sewer,  as  above  specified,  and  from  the  col- 
lection of  the  special  assessments  ordered  to  be  collected 
for  said  improvements,  and  agrees' to  take  all  risks  of  inva- 
lidity of  special  assessments.  The  city  shall  in  no  event  be 
liable  by  reason  of  the  invalidity  of  said  special  assess- 
ments, or  of  the  proceeding  therein,  or  for  a  failure  to  col- 
lect the  same,  provided,  however,  that  in  case  said  assess- 
ments, for  any  cause  whatever,  be  declared  invalid  and 
void,  the  city  hereby  agrees  to  make  a  new  assessment  to 
pay  for  said  improvements,  and  aH  excess  of  said  actual 
cost  of  said  improvements  shall  be  rebated  to  property 
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owners.  This  agreement  is  made  subject  to  all  general 
ordinances  of  the  city  of  Alton  in  relation  to  contracts, 
and  the  said  party  of  the  first  part  hereby  agrees  to  save 
harmless  the  city  6f  Alton  for  all  damages  that  may  accrue 
to  persons  or  property,  by  or  through  tne  fault,  neglect,  or 
carelessness  of  the  said  party  of  the  first  part,  his  agents  or 
employes^  during  the  progress  of  said  work." 

That  under  the  direct  supervision  of  the  city  engineer 
and  committee  on  sewerage,  Foster  constructed,  according 
to  the  ordinance  and  contract,  a  sewer  along  Second  street, 
from  a  sewer  in  Piasa  street  to  the  junction  of  Third  street 
and  Second  street.  That,  by  the  order  and  under  the 
direction  of  the  city  engineer  and  committee,  he  connected 
said  sewer  with  the  sewer  in  Piasa  street  and  with  a  sewer 
at  the  junction  of  Second  and  Third  streets,  which 
extended  along  Second  street  from  that  junction  to  Ridge 
street  and  to  Spring  street,  and  that  the  sewer  so  con- 
structed was  accepted  by  the  city. 

That  the  city  filed  its  petition  in  the  County  Court 
against  the  property  abutting  on  Second  street,  from  the 
east  line  of  Piasa  street  to  the  west  line  of  Ridge  street, 
asking  that  the  cost  of  the  sewer  mentioned  in  said  ordi- 
nance should  be  assessed  in  the  manner  prescribed  by  law, 
and  such  proceedings  were  thereupon  had  in  said  County 
Court;  that  commissioners  were  appointed  by  said  County 
Court  to  make  such  assessment,  and  said  commissioners 
having  duly  qualified,  made  and  reported  to  said  court 
such  assessment;  and  afterward,  at  the  August  term,  A.  D. 
1892,  of  said  County  Court,  the  owners  of  certain 
pieces  of  said  property  so  assessed  filed  objections  to 
the  confirmation  of  said  assessment,  and  said  County 
Court  rendered  judgment  at  its  October  term,  A.  IJ.  1892, 
sustaining  said  objections,  and  thereupon  said  city  pf 
Alton  appealed  from  said  judgment  to  the  Supreme  Court 
of  the  State  of  Illinois,  and  afterward,  to  wit,  on  the  16th 
day  of  October,  A.  D.  1895,  the  Supreme  Court  affirmed 
said  judgment  of  said  County  Court,  and  held  the  assess- 
ment null  and  void. 

That,  on  the  29th  day  of  March,  1896,  Foster  instituted 
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an  action  of  assumpsit  against  the  city  to  recover  the 
balance  of  $1,245.65  due  him  for  the  construction  of  said 
sewer,  basing  his  action  on  the  allegatiofi  in  his  declaration 
that  the  ordinance  was  void  and  that  no  valid  assessment 
could  be  made  under  it;  to  which  declaration  the  city  filed 
its  plea,  in  which  it  averred  that,  since  the  assessment  was 
Held  invalid,  it  had  stood  ready  and  willing  to  make  and 
levy  a  new  assessment  for  the  balance,  and  to  do  all 
things  necessary  and  proper  to  collect  from  the  property 
owners  along  the  line  of  said  improvement  such  sum  or 
sums  as  may  be  required. 

That,  upon  the  trial  of  said  cause,  the  Circuit  Court 
rendered  judgment  in  favor  of  Foster  for  $1,245.65,  the 
balance  due  him;  that  the  city  appealed  to  the  Appellate 
Court,  where  this  judgment  was  reversed;  that  Foster  then 
appealed  to  the  Supreme  Court,  where  the  judgment  of  the 
Appellate  Court  was  affirmed,  on  the  ground  that,  although 
the  assessment  was  invalid,  the  ordinance  was  not  void,  and 
that  the  city  might  make  a  valid  assessment,  as  in  its  plea 
it  had  declared  its  willingness  and  readiness  to  do. 

The  declaration  further  avers  that,  after  the  decision  of 
the  Supreme  Court,  holding  that  the  city  had  the  power 
to  make  a  valid  assessment  to  pay  the  balance  due,  that 
Foster  repeatedly  and  urgently  petitioned  and  requested 
the  city  to  provide  a  new  and  valid  assessment,  but  that  it 
has  failed  and  refused  to  do  so.  The  city  pleaded  non- 
assumpsit  and  the  statute  of  limitations. 

No  demurrer  was  interposed  to  the  declaration,  nor  were 
any  propositions  to  be  held  as  law  submitted  by  either 
party. 

"  Where  a  case  is  tried  without  a  jury  and  no  proposi- 
tions of  law  are  submitted  to  be  held  by  t&e  court,  it  will  be 
tiresumed  that  all  questions  of  law  were  correctly  decided.'' 
)avies  v.  Phillips,  27  111.  App.  387.  '*  Where  trial  is  by 
the  court,  no  question  of  law  properly  arises  on  appeal 
unless  propositions  of  law  have  been  submitted  to  the  trial 
court."     Allison  v.  Leslie,  40  111.  App.  441. 

This  record  presents  no  questions  for  our  consideration, 
except  as  to  the  evidence. 
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Counsel  for  appellant  contend  that  the  court  erred  in 
the  admission  of  certain  evidence.  We  do  not  deem  it 
necessary  to  discuss  this  feature  of  the  record,  for  the 
reason  that  in  our  judgment  the  unchallenged  evidence 
sufficiently  establishes  appellee's  right  to  recover.  Appel- 
hint  oflFered  no  evidence,  and  appellee  is  entitled  to  the 
benefit  of  all  that  the  competent  evidence  tends  to  prove 
and  all  the  reasonable  inferences  deducible  therefrom. 

In  the  record  now  before  us  it  is  conclusively  established 
by  the  evidence  that  the  city,  appellant,  had  before  the 
commencement  of  this  suit,  absolutely  and » persistently 
refused   to  make  a  new  or  re-assessment.     On  July   12, 

1808,  Mr.  Foster  presented  to  the  city  council  a  petition 
requesting  that  it  cause  a  re-assessment  to  be  made,  but 
this  request  was  not  complied  with.  Later,  he  caused  an 
ordinance  providing  such  re-assessment  to  be  prepared  and 
placed  in  the  hands  of  the  ordinance  committee,  with  the 
request  that  it  be  passed.  But  the  city  council  took  no 
action  upon   this  request.     Again,  at   the  June  meeting, 

1809,  of  the  city  council,  Mr.  Foster  presented  another 
petition  asking  the  council  to  take  action  in  the  matter 
and  cause  the  re-assessment  to  be  made,  but  no  such  action 
was  taken  and  no  re-assessment  was  ever  made  or 
attempted  by  the  council  to  be  made. 

While  the  contract  provides  that  the  city  shall  not  be 
liable  by  reason  of  the  invalidity  of  the  special  assessment 
made  for  payment  of  the  contract  price  of  the  work,  it 
also  expressly  provides  **  that  in  case  said  assessments,  for 
any  cause  whatever,  be  deemed  invalid  *  *  *  the  city 
hereby  agrees  to  make  a  new  assessment  to  pay  for  said 
improvement."  This  part  of  its  agreement  the  city  failed 
and  refused  to  perform. 

We  have  been  referred  to  Farrell  v.  Oity  of  Chicago, 
198  111.  558,  and  to  Village  of  Park  Ridge  v.  Robinson, 
198  111.  571.  The  contracts  in  these  cases  did  not  contain 
any  agreement  on  the  part  of  the  municipality  to  make 
a  re-assessment,  in  case  the  existing  one  should  prove 
invalid,  as  does  the  contract  in  the  case  at  bar.     There  was 
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in  those  cases  no  breach  of  anj  express  agreement,  while 
in  the  case  at  bar  there  is  such  breach.  There  was  not  in 
either  of  those  cases  any  demand  upon  or  refusal  by  the 
council  to  make  a  re-assessment,  while  in  the  case  at  bar 
there  is  such  demand  and  refusal.  This  feature  is  empha- 
sized in  both  cases  relied  upon.  In  the  Farrell  case,  the 
court  say : 

"  The  evidence  fails  to  show  that  the  plaintiff  or  Farrell 
ever  requested  the  city  council  to  make  such  new  assess- 
ment." 

In  the  Village  of  Park  Kidge  case,  the  court  say : 

''The  village  authorities  acted  in  good  faith  and  without 
any  negligence  *  *  *  stood  re«dy  and  willing  at  all 
times,  and  so  notified  the  plaintiff,  to  use  any  and  all  law- 
ful means  in.  its  power,  and  to  proceed  in  any  proper  way 
the  plaintiff  might  advise  or  suggest  to  collect  from  the 
lot  owners,  and  pay  the  same  when  collected,  over  to  the 
plaintiff." 

While  we  think  the  cases  now  relied  upon  do  not  militate 
against  the  view  of  the  law  expressed  by  this  court  in 
the  former  case,  still,  whether  so  or  not,  the  record  before 
us  presents  no  question  of  law  for  our  determination. 
As  herein  above  stated  there  was  no  demurrer  to  the 
declaration,  nq  plea  but  the  general  issue,  the  trial  was 
by  the  court,  no  propositions  of  law  were  presented  and 
no  question  of  law  was  raised  upon  any  motion,  either 
prior  or  subsequent  to  the  finding  of  the  court  upon 
which  judgment  was  rendered.  The  only  question  is  one 
of  fact,  and  we  hold  that  the  competent  and  unchallenged 
evidence  conclusively  proves  every  material  allegation  of 
plaintiff's  declaration. 

When  the  former  case  was  before  us.  City  of  Alton  v. 
Foster,  74  III.  A  pp.  611,  we  held  that  the  ordinance  was 
not  void,  that  the  city  had  thiB  power  to  levy  a  new 
assessment  and  that  the  contract  expressly  required  it  so 
to  do,  and  that  if  it  failed  or  refused,  upon  demand,  to  do 
this,  it  would  be  liable.  We  decided  that  case  in  favor  of 
the  city  solely  because  it  had  not,  prior  to  the  commence- 
ment of   that  suit,  failed  and  refused  to  make  and  levy 
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such  new  or  re-assessment,  which  it  then  set  up  in  its  plea 
it  stood  able,  ready  and  willing  to  do. 

We  find  no  substantial  error  in  this  record.     The  judg- 
ment of  the  Circuit  Court  is  affirmed. 


Henry  Sehnerenberg  t.  Mark  Karondo  et  a1. 

1.  Appeals— 2>ufy  ofRemewing  Court  Where  There  is  Etndence  Suf- 
ficient to  Sustain  the  Verdict  and  the  Case  is  a  Close  One, — Where 
there  is  evidence  sufficient  of  itself  to  sustain  the  verdict  of  the  jury, 
although  the  vtrhole  case  is  a  very  close  one  on  the  facts,  it  is  the  duty 
of  the  Appellate  Ck>urt  to  see  only  that  the  jury  have  been  accurately 
instructed  as  to  the  law,  and  that  no  material  error  in  the  introduction 
or  rejection  of  evidence  has  been  allowed  to  get  into  the  record  injuri- 
ous to  appellant 

Tres](?ass  on  the  Case.— Appeal  from  the  Circuit  Court  of  Jackson 
County;  the  Hon.  Oliver  A.  Barker,  Judge  presiding.  Heard  in  this 
court  at  the  August  term,  1902.  Affirmed.  Opinion  filed  March  2, 
1908. 

K.  E.  Speiqo  and  Herbert  &  Levy,  attorneys  for  appel- 
lant. 

James  H.  Martin,  attorney  for  appellees. 

Mr.  Presiding  Justice  Bigklow  delivered  the  opinion  of 
the  court. 

Appellees  recovered  a  judgment  in  the  Circuit  Court  of 
Jackson  County,  in  an  action  on  the  case  against  appellant 
and  one  Godfrey  Schuerenberg,  for  $496.40,  from  which 
Henry  Schuerenberg  alone  appealed. 

Appellant  was  the  owner  of  a  tract  of  land  bordering  on 
the  Mississippi  river,  at  which  he  had  constructed  a  landing 
and  warehouse,  where  grain  was  received  in  sacks  to  be 
shipped  by  steamboat  to  market  at  St.  Louis.  The  landing 
and  warehouse  were  in  charge  of  one  Godfrey  Schueren- 
berg, a  cousin  of  appellant. 

About  August  10, 1900,  appellees  delivered  at  the  landing 
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about  400  sacks  of  wheat,  which  were  shipped  to  St.  Louis 
and  marketed.  The  charges  for  receiving  and  shipping  the 
wheat  were  one  cent  per  sack. 

The  landing  was  some  fifteen  miles  from  a  town  havinor 
a  bank,  and  the  custom  of  doing  the  business  was  for  the 
owner  of  the  wheat  to  give  directions  to  the  landing  shii> 
per  as  to  how  the  proceeds  of  the  sale  of  the  wheat  should 
be  returned  to  the  owner  of  it;  whether  by  check  or  draft, 
by  currency  in  registered  letter,  or  by  currency  sent  directly 
to  the  landing  shipper;  if  the  latter,  no  extra  charge  was 
to  be  made  above  the  one  cent  per  sack  for  receiving  and 
shipment. 

How  or  in  what  manner  the  wheat  was  sold  does  not 
clearly  appear  from  the  evidence;  nor  is  it  material  to 
know.  Appellees  chose  to  have  the  proceeds  of  the  sale  of 
the  wheat  sent  in  money  direct  to  the  landing  shipper 
party,  arid  the  sum,  amounting  to  $496.40,  w^as  so  sent,  and 
was  received  by  Godfrey  Schuerenberg.  It  is  not  contended 
by  appellant  that  proper  care  was  taken  of  the  money  to 
secure  its  safety  after  its  receipt  at  the  landing,  and  it  was 
stolen  and  lost  through  the  gross  negligence  of  Godfrey 
Schuerenberg. 

The  principal,  if  not  the  only  real,  contention  of  counsel 
for  appellant  is,  that  appellant  and  his  cousin  were  not 
copartners  in  the  business  of  running  the  landing,  but  God- 
frey w^as  only  a  tenant  of  appellant. 

Appellant  in  his  testimony  says: 

"  The  part  that  I  was  to  do  was  to  furnish  the  landing 
and  build  the  warehouse;  he  was  to  tend  to  all  the  ship- 
ping, receive  the  freights  and  so  on,  and  divide  the  profits 
equally  with  me.  I  call  that  renting;  he  run  the  business 
that  way." 

There  was  no  written  contract  about  the  matter  as  to 
how  the  business  should  be  run. 

Appellees'  contention  is  that  Henry  and  Godfrey  were 
copartners  in  running  the  business,  and  that  as  such  Henry 
is  accountable  for  Godfrey's  negligence  in  losing  the  money. 

Six  witnesses  besides  the  parties  to  the  case,  four  on  the 
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part  of  appellees  and  two  on  behalf  of  appellant,  were 
sworn  and  testified  in  the  case,  and  we  can  discover  nothing 
that  raises  a  suspicion  that  any  witness  has  told  anything 
but  the  truth.  The  testimony  against  appellant's  side  of 
the  case  consists  of  declarations  by  both  appellant  and  his 
cousin  Godfrey  that  they  were  partners  in  the  business 
done  at  the  landing;  that  appellant,  though  he  resided  a 
considerable  number  of  miles  from  the  landing,  was  often 
there, apparently  looking  after  the  business  being  done  there. 

These  statements  or  admissions  were  contradicted  by 
both  of  the  defendants  in  the  case.  The  testimony  as  to 
the  declarations  of  Godfrey  that  his  cousin  Henry  and  him- 
self were  copartners,  made  out  of  the  presence  of  appellant, 
were  guardedly  admitted  by  the  court  to  go  to  the  jury, 
for  the  probable  reason  that  with  Henry's  frequent  visits 
to  the  landing  proven,  the  jury  might  infer  that  he  had 
knowledge  that  Godfrey  was  making  such  statements,  and 
was  thus  holding  out  to  the  public  that  Henry  and  he 
were  in  partnership  without  any  protest  from  Henry^  But 
if  it  was  error  to  let  the  evidence  go  to  the  jury  £he  error 
was  fully  cured  by  subsequent  instructions  given  by  the 
court,  directly  in  point. 

Appellant's  testimony  alone  comes  near  to  an  admission 
that  be  was  a  copartner  in  the  shipping  business  with  his 
cousin  Godfrey.  The  words  of  his  testimony,  "  I  call  that 
renting,"  leave  the  impression  on  the  careful  hearer's 
mind  that  appellant  was  not  at  all  certain  that  he  was  a 
landlord  and  not  a  copartner. 

After  he  was  sued  he  could  not  well  help  thinking  that 
as  he  had  personally  left  no  duty  unperformed,  therefore 
he  must  be  right  and  his  adversaries  wrong  in  the  matter; 
and ,  he  unconsciously,  being  governed  by  his  feelings  and 
interests,  as  most  men  are,  came  to  an  honest  conclusion 
that  he  was  not  a  copartner  with  his  cousin;  but  a  moment's 
reflection  caused  him  to  doubt  when  he  uttered  the  dam- 
aging argumentative  words  that  he  did,  and  which  may 
have  led  the  jury  to  believe  that  his  conclusion  was  wrong, 
and  that  he  really  was  what  he  thought  he  was  not. 
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There  is  certainly  evidence  sufficient  by  itself  to  sustain 
the  verdict  of  the  jury,  and  while  the  evidence  on  the  part 
of  appellant  makes  the  whole  case  a  very. close  one  on  the 
facts,  it  is  our  duty  only  to  see  that  the  jury  have  been 
accurately  instructed  as  to  the  law,  and  that  no  material 
error  in  the  introduction  or  rejection  of  evidence  has  been 
allowed  to  get  into  the  record  injurious  to  appellant.  This 
duty  we  have  performed,  and  find  the  jury  unusually  well 
instructed  on  each  phase  of  the  case,  and  as  we  also  find  no 
material  error  in  the  record  of  any  kind,  and  that  ap|)e11ant 
has  had  a  fair  trial,  it  is  our  duty  to  leave  the  case  as  the 
jury  and  the  Circuit  Court  have  made  it,  and  as  there  is 
nothing  in  the  case  but  a  question  of  fact,  which  a  jury 
alone  can  determine  by  their  verdict,  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Cleveland^  Cincinnati^  Chicago  &  St.  Lonis  By.  Co.  t. 
George  W.  Beard. 

1.  Neougence— Fai7Mre  to  Look  and  Listen  Before  Crossing  a  Rail' 
road.— The  failure  to  look  and  listen  before  attempting  to  cross  a  rail- 
road crossing  is  not  negligence  as  a  matter  of  law. 

3.  Same— Proo/  of  Failure  of  Railroad  Company  to  Oive  Signals.-^ 
On  a  charge  of  negligence  in  a  rail/oad  company  in  failing  to  give  tlie 
statutory  signals  on  approaching  a  highway  crossing,  it  is  competent  to 
permit  witnesses  to  testify  that  if  the  signals  had  been  given  they 
would  have  heard  them. 

3.  Instructions— Sm^h'ngr  Out  One  Flaet, — An  instruction  which 
singles  out  pne  fact  in  evidence  which  is  not  a  controlling  fact,  and 
calls  the  attention  of  the  jury  to  it,  is  properly  refused.        ' 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Wabash  County;  the  Hon.  Enoch  E.  Newlin,  Judge  pre- 
siding. Heard  in  this  court  at  the  August  term,  1902.  Affirmed* 
Opinion  filed  March  2,  1903. 

C.  S.  Conger,  attorney  for  appellant. 

Landes  &  KoLB,  attorneys  for  appellee. 
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Mr.  Jdstioe  Woethinqton  delivered  the  opinion  of  the 
court. 

Appellee  recovered  judgment  for  $1,500  for  injuries  re- 
ceived through  the  collision,  on  a  highway  crossing,  of 
appellant's  locomotive,  drawing  a  passenger  train,  with  a 
wagon  which  appellee  was  driving.  It  occurred  about  6:45 
p.  M.,  January  26, 1901.  The  case  was  tried  upon  the  first, 
second  and  fifth  counts  of  the  declaration. 

The  first  count  charged  failure  to  ring  the  b^ll  or  sound 
the  whistle;  the  second,  that  the  servants  of  appellant  were 
in,  fufl  view  of  the  crossing  long  enough  to  have  seen 
appellee  approaching  it,  and  failed  to  give  warning;  the 
fifth,  that  the  train  was  so  carelessly  and  improperly  man- 
aged that  through  this  negligence,  appellee  was  struck,  etc. 

Appellee  was  returning  home  from  M t.  Carmel,  drivin<i: 
a  team  of  horses  hitched  to  a  show  ticket  wagon.  .  This 
wagon  was  inclosed  on  all  sides,  but  had  a  window  in  front 
twenty  by  twenty-four  inches,  and  windows  in  the  doors 
on  each  side  fourteen  by  twenty  inches.  On  the  left 
side,  the  doors  did  not  close  at  the  bottom  by  twelve 
inches,  this  space  narrowing  to  the  top.  The  cross- 
ing was  about  five  feet  above  the  surface  of  the  ground, 
and  the  top  of  the  rails  about  four  inches  above  the 
surface  of  the  track,  having  been  recently  put  in  and 
the  crossing  not  planked.  Heavy  teaming  had  deepened 
the  space  between  the  rails.  Patton  station  is  five  miles 
north  of  Mt.  Carmel,  and  Patton  crossing,  where  the  col- 
lision occurred,  is  a  quarter  of  a  mile  north  of  Patton  sta- 
tion. The  Stillwater  crossing  a  half-mile  further  north. 
From  Patton  station  to  Patton  crossing,  the  highway  is 
west  of,  and  adjacent  to  the  right  of  way.  until  it  turns 
east  to  make  the  crossing.  The  track  north  from  Patton 
station  is  straight  for  three  miles.  The  view  of  the  track 
to  one  traveling  from  Patton  station  to  the  crossing  is 
obstructed  to  some  extent  by  trees,  shrubbery,  lumber,  etc., 
on  appellant's  right  of  way,  but  at  places  is  uninterrupted. 
At  the  turn  to  make  the  crossing,  the  view  is  also  some- 
what obscured,  but   within  forty .  feet  of  the  crossing,  it 
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appears,  from  the  trend  of  the  evidence,  to  be  clear.  The 
night  was  cloudy  and  dark,  the  moon  being  obscured.  The 
train  was  five  minutes  late,  running  on  a  straight  down 
grade,  with  steam  shut  off,  at  about  twenty-five  miles  an 
hour.  Appellee  lived  in  the  vicinity  of  thecrossin«f,  and 
knew  its  condition.  The  locomotive  had  a  bright  head- 
light, and  there  was  a  switch  light  about  480  feet  south  of 
the  crossing. 

A  number  of  witnesses,  who  were  in  the  vicinity,  testify 
that  they  heard  no  signals  given  for  the  crossing,  and  that 
there  was  nothing  to  prevent  them  from  hearing.  About 
the  same  number  testify  that  they  did  hear  signals.  The 
engineer  and  fireman  say  that  they  were  given.  A  pas- 
senger on  the  train,  who  testifies  that  he  gave  attention  to 
this  matter,  and  states  why  he  did  so,  testifies  positively^ 
that  they  were  not  given.  From  this  conflicting  evidence, 
the  finding  of  the  jury  that  they  were  not  given,  if  the  jury 
did  so  find,  should  not  be  disturbed. 

The  crucial  test  of  the  verdict  is,  was  appellee  exercising 
due  care  and  caution,  when  he  attempted  to  cross  the 
track?  That  the  view  of  the  track  to  one  driving  north 
from  Patton  station  was  more  or  less  obstructed  at  places 
by  trees,  shrubs,  etc.,  is  manifest  from  the  evidence.  As  to 
what  extent  it  was  obstructed  when  near  the  crossing  and 
when  turning  to  make  it,  is  not  so  clear. 

A  photograph  in  evidence,  the  camera  having  been 
placed  on  the  right  of  way,  thirty-nine  feet  west  qt 
the  track,  shows  an  uninterrupted  view  to  the  north. 
There  is,  however,  some  evidence  that  weeds,  etc.,  were 
on  the  right  of  waj"  when  the  accident  occurred,  which 
were  not  there  when  the  photograph  was  taken.  There 
were  also  trees  to  the  north  on  the  right  of  way  which 
hindered,  to  some  extent,  the  view  to  one  just  turning  east 
to  make  the  crossing.  Appellee  was  cross-questioned  at 
length  as  to  the  extent,  if  any,  of  the  obstruction  to  his 
view  after  making  this  turn  and  while  driving  toward  the 
track.  From  the  drift  of  his  testimony,  and  from  other 
evidence  in  the  case,  it  is. fair  to  conclude,  that  when  within 
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forty  feet  of  the  track,  the  view  north  was  clear,  and  that 
for  this  distance  appellee  could  have  seen  the  headlight  if 
he  had  looked.  Assuming  this  to  be  the  case,  and  assum- 
ing that  the  jury  so  found ^  and  further  assuming  that 
while  driving  this  forty  feet,  appellee  did  not  look  to  see 
if  a  train  was  cominja:,  should  this  court  say  that  for  this 
reason  the  judgment  rendered  should  be  reversed,  thereby 
saying  that  such  failure  to  look  was  negligence  in  fact  that 
bars  a  recovery.     Such  failure  is  not  negligence  in  law. 

In  Partlow  v.  I.  C.  R.  R.  Co.,  150  111.  327,  it  is  said  by 
the  court : 

"  It  has  often  been  said  by  this  and  other  courts  that  it  is 
the  duty  of  a  pereon  approaching  a  railroad  crossing  to 
look  and  listen  before  attempting  to  cross,  and  that  a  per- 
son failing  to  observe  that  precaution  is  guilty  of  negli- 
gence; but  where  the  statement  has  been  made,  the  court, 
as  a  general  rule,  was  discussing  a  question  of  fact,  and  in 
such  cases  the  statement  may  he  regarded  aa  accurate.  But 
the  court  can  not  say,  as  a  matter  of  law,  that  the  failure  to 
look  and  listen  is  negligence." 

In  Illinois  Central  R.  JR.  Co.  v.  Batson,  81  111.  App.  142, 
we  said  : 

"  While  it  is  true  that-  a  failure  to  look  if  a  train  is 
approaching,  is  not  in  itself,  as  a  matter  of  law,  such  negli- 
gence as  will  prevent  a  recovery,  but  is  a  fact  to  be  consid- 
ered by  the  jury  in  passing  upon  the  question  of  ordinary 
care,  it  is  also  true  that  it  is  the.  duty  of  one.  approaching 
a  place  of  danger  to  do  so  cautiously,  and  that  this  duty  is 
the  more  imperative  when  the  crossing  is  peculiarly  danger- 
ous and  theperson  approaching  knows  that  it  is  dangerous." 

Accepting  these  statements  of  the  law  as  correct,  it  is 
important  to  consider  all  the  circumstances  in  evidence  as 
appellee  approached  the  crossing  and  drove  over  it,  in  order 
to  determine  whether  his  failure  to  look  while  driving  the 
forty  feet  nearest  to  the  track  can  be  reasonably  excused, 
as  not  being  negligence  in  fact. 

Appellee  testifies : 

"  The  embankment  there  is  tolerably  steep,  and  that  was 
its  condition  when  I  tried  to  cross  it.  I  was  driving  a  team 
consisting  of  a  young  horse  six  xears  old  and  a  Texas  pony. 
The  horses  woiild  run  awa3\     They  had  run  off  a  couple  of 
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times,  when  they  ffot  scared.  They  were  afraid  of  a  train. 
As  I  approached  the  crossing^  I  looked  for  the  train  in  par- 
ticular. It  was  dark  and  kind  of  cloudy  that  night.  We 
had  a  moon,  but  clouds  passed  over  it,  and  sometimes 
made  it  tolerably  dark.  I  did  not  know  whether  the  train 
had  passed  or  not,  and  I  have  always  told  my  children,  and 
teilways  did  myself,  be  careful  about  railroads,  because  it  is 
dangerous.  As  I  came  even  with  the  switch-light  I  looked 
over  to  the  switch-light.  The  switch-light  is  above  the 
switch  and  the  switch  just  below  the  crossing. 

«  *  «  «  *  -if  * 

Q.  How  near  to  the  railroad  track  were  you  when  you 
looked  the  last  time  for  a  train  just  before  you  crossed  the 
track? 

A.  I  commenced  looking  there  before  I  eot  even  with 
the  switch-light.  I  looked  toward  the  switch-light  to  see 
how  far  up  the  road  I  was,  and  kef)t  watching  up  the  road 
for  a  train,  and  after  1  passed  the  switch-light  1  kept  watch- 
ing up  the  road  for  a  train  until  1  came  to  where  the  wagon 
road  turns  across  the  railroad  track  to  see  whether  there 
was  anything  up  the  road.  After  you  come  down  from  here 
(indicating  on  the  map),  and  you  look  down  here  (indicat- 
ing), you  can  see  the  sw|tch-light  fropi  here  (indicating). 
After  I  came  round  here  (indic<rting)  I  looked  to  see  if  I 
was  far  enough  up  to  see  down  the  road,  and  threw  my  eye 
back  up  the  road,  and  then  I  threw  it  back  to  the  crossing 
and  watched  until  my  horses  ste])ped  up  over  the  track,  and 
when  my  wagon's  front  wheels  struck  the  rails  I  kind  of 
raised  in  my  seat  for  my  wheels  to  jump  over  the  rail,  jind 
that  is  as  far  as  I  knovv.  I  don't  know  what  happened 
after  that.  When  I  looked  up  the  road  I  did  not  see  the 
train  at  any  time.  I  looked  in  particular.  I  always  do. 
Of  course  I  never  stopped,  or  anything  of  that  kind,  but  the 
door  was  oi>ened,  and  if  there  had  been  a  train  coming  I 
thought  sure  1  could  see  it.  I  did  not  hear  the  train 
coming.  I  heard  nothing.  I  did  not  see  the  train  corainir. 
I  let  my  horses  take  their  time,  as  I  saw  no  danger  in  cross- 
ing, going  very  slow.  My  purpose  in  raising  up  was  so 
that  1  would  not  be  jolted;  to  break  the  jolt.  »  *  * 
When  ?ittempting  to  cross  the  track  I  never  heard  the  bell 
nor  the  whistle.  The  track  is  near  about  straight  above  the 
place  where  I  was  struck — I  would  say  about  a  mile,  may- 
be more." 

The  switch-light  referred  to  was  sixteen  rails,  that  being 
480  feet  south  of  the  crossing. 
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If  appellee's,  testimony  is  true,  he  exercised  all  the  care 
and  caution  that  he  thought  was  necessary,  realizing  at 
the  time,  the  danger  of  driving  over  a  railroad  track.  If 
his  testimony  is  true,  he  was  not  reckless,  or  indififerent,  or 
careless.  If  it  is  true,  the  most  that  can  be  said,  is,  thafe 
while  driving  the  forty  feet  nearest  the  track,  he  listened, 
but  did  not  look  up  th6  track,  but  looked  to  see  how  to 
drive  over  it.  If  he  both  looked  and  listened  while  driving 
the  480  feet  adjacent  and  parallel  to  the  right  of  way  and 
extending  to  the  turn  of  the  crossing,  and  neither  saw  nor 
heard  a  train,  can  it  be  said  that  it  was  negligence  in  fact, 
not  to  have  continued  looking,  as  well  as  listening,  while 
driving  the  last  forty  feet  nearest  to  the  track?  If  he 
exercised  this  caution  for  the  480  feet  nearest  the  crossing, 
can  it  be  said  that  he  was  negligent  in  not  keeping  a  look- 
out at  places  for  the  quarter  of  a  mile  drive  from  Patton 
station  when  the  view  was  not  obstructed  ?  Common 
experience  teaches,  that  if  one  looks  and  listens  for  a  train 
for  160  yards  before  crossing  a  track,  that  this  is  ample 
time  to  discover  its  approach.  Appellee  had  a  right  to  pre- 
sume that  if  a  train  was  approaching,  its  bell,  or  its  whistle, 
would-  be  continuously  sounded  for  eighty  rods  before 
reaching  the  crossing.  There  is  nothing  to  indicate  that 
his  hearing  was  defective.  It  was  in  the  still  of  the  even- 
ing. If  no  signals  are  heard  during  a  drive  of  160  yards 
next  to  a  crossing,  the  natural  presumption  of  an  ordinary 
man  would  be  that  no  train  was  approaching.  In  the  pres- 
ent case,  steam  being  shut  off,  the  usual  noise  of  the  train 
was  absent.  The  engineer  testifies:  "It  was  down  grade. 
We  had  shut  off  steam.  Engine  was  unusually  quiet  pass- 
ing down;  just  as  quiet  as  possible  for  a  train  to  pass  down 
under  the  circumstances."  Appellee  testifies:  '  "After  I 
came  to  the  turn  to  the  crossing,  I  looked  to  see  if  I  could 
gee  down  the  road,  and  then  threw  my  eyes  back  up  the 
road,  and  then  to  the  crossing  and  watched  until  my  horses 
stepjied  up  over  the  track."  The  track  was  four  or  five 
feet  above  the  surface  of  the  ground,  the  tops  of  the  rails 
four  inches  above  the  surface  of  the  track,  the  night  was 
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dark.  Appellee  knew  that  the  crossing  was  not  in  good 
order.  Was  it  strange  or  unusual,  or  the  act  of  a  careless 
and  nenrligent  man,  who  for  480  feet  had  looked  and  listened 
for  a  train,  that  for  the  next  forty  feet  nearest  the  track, 
he  "  watched  "  the  crossing,  in  order  to  drive  over  it  instead 
of  looking  for  a  train  ?  The  jury  considering  the  situation, 
if  they  believed  the  testimony  of  appellee,  may  have  con- 
cluded that  such  omission  to  look  for  these  forty  feet  was 
not  negligence  and  that  what  he  did  was  what  an  ordi- 
narily careful  and  cautious  man  would  have  done  under  the 
circumstances.  This  was  for  the  jury  to  determine,  and  if 
they  believed  that  appellee  did  what  an  ordinaril}'^  prudent 
and  careful  man  would  have  done,  they  could  do  no  less 
than  find  that  he  was  not  negligent. 

In  our  judgment,  it  is  not  a  case  where  we  are  justified 
in  saying  that  their  conclusion  is  unsupported  by  the  evi- 
dence. 

Counsel  for  appellant  urges  that  the  court  erred  in  allow- 
ing the  question  to  be  asked  and  answered:  *'  Was  there 
any  reason  that  evening  as  the-  train  approached  that 
crossing  that  would  prevent  hearing  the  bell  ring  or 
whistle  blown  that  did  not  usually  exist? " 

We  see  no  valid  objection  to  the  question.  It  called  for 
a  statement  of  fact,  and  not  for  a  *' theory,"  as  counsel  sug- 
gests. It  is  true,  that  in  a  sense,  it  called  for  the  conclu- 
sion of  the  witness,  but  the  tendency  of  modern  decisions 
is  to  admit  guch  answers  instead  of  a  detail  of  all  the  facts 
upon  which  the  conclusion  is  based.  In  Chicago  &  Alton 
R.  R.  Co.  V.  Dillon,  123  111.  677,  in  passing  upon  an  objec- 
tion to  the  statement  of  witnesses  that  in  their  opinion  if 
the  bell  had  been  rung  or  the  whistle  sounded,  they  would 
have  heard  it,  the  court  overruled  the  objection  and  said: 

**Such  questions  are  permitted  as  matter  of  convenience, 
and  to  avoid  prolixity  in  the  examination.  When  a  wit* 
ness  says  he  was  near  enough,  and  would,  in  his  opinion, 
nave  heard  or  seen  a  given  signal  had  it  been  given,  he  in 
effect  says  there  was  nothing  to  prevent  his  seeing  or 
hearing  it,  as  the  case  might  be.  The  permitting  of  these 
questions  to  be  asked,  obviated  the  necessity  or  asking  a 
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great  many  others,  to  prevent  certain  unfavorable  infer- 
ences that  might  he  urged  if  not  asked,  such  as,  whether 
their  hearing  was  good,  and  if  not,  to  what  extent  injured; 
if  good,  whether  their  attention  was  attracted  to  anything 
else  at  the  time;  whether  there  was  any  noise  or  confu.sion 
which  might  have  caused  them  not  to  observe  or  note  the 
fact  that  the  signal  was  given,  etc.  All  implications 
suggested  by  these  and  other  questions  of  like  character 
that  might  bo  mentioned,  were  negatived  by  the  simple 
statement,  that,  in  the  opinion  of  the  witnesses,  if  the  sig- 
nal had  been  given  they  would  have  heard  it.  Moreover, 
the  competency  of  testimony  of  this  kind  is  distinctly 
recognized  bv  this  court  in  Peoria,  Pekin  and  Jacksonville 
Railroad  Co.' v.  Siltman,  88  111.  531." 

This  decision  is  followed  in  Illinois  Central  R.  E.  Co.  v. 
Slater,  139  111.  200.  For  the  same  reasons  the  court  did 
not  err  in  overruling  the  objections  made  by  counsel  to  the 
questions  asking  if  there  were  any  reasons  why  signals  could 
not  be  heard. 

The  remark  of  the  trial  judge  when  admitting  the  photo- 
graphs in  evidence  that  "  they  may  go  to  the  jury  for  what 
they  arb  worth,  if  anythiiig^^^  should  not  have  been  made, 
but  we  do  not  deem  it  reversible  error. 

The  third  instruction  given  for  appellee  is  not  as  clear  as 
it  should  be,  but  we  do  not  think  that  the  jury  would  infer 
from  it  that  both  the  bell  and  whistle  must  be  continuously 
sounded. 

The  instruction  referred  to  as  the  last  refused  instruction 
fpr  defendant  was  properly  refused.  It  singles  out  one 
fact  in  evidence  which  was  not  a  controlling  fact,  and  calls 
the  attention  of  the  jury  to  it. 

It  is  urged  that  there  is  no  evidence  to  warrant  the  giv- 
ing of  appellee's  seventh  instruction,  which  was  to  the  effect 
that  if  appellant's  servants,  by  reasonable  diligence,  could 
have  seen  appellee  in  the  act  of  crossing  the  railway  track, 
and  could  h^ve  avoided  the  collision,  etc.  Counsel  say 
**the  evidence  was  absolutely  conclusive  that  it  was  a  dark 
night,  that  the  engineer  and  fireman  could  not  see  appellee 
and  his  team  until  they  came  within  the  light  of  the  head- 
light, about  fifty  or  seventy-five  feet  in  front  of  the  engine." 
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It  is  true  that  the  fireman  and  engineer  so  testify.  But 
they  also  testify  that  there  was  a  bright  headlight  on  the 
,eno;ine,  and  the  jury  may  have  believed  that  a  bright  head- 
light would  show  a  covered  wagon  and  horses,  on,  or  close 
to  a  track,  for  more  than  fifty  or  seventy-five  feet, 

The  case  is  a  close  one,  upon  the  facts,  but  it  is  not  a  case, 
in  our  judgment,  where  the  verdict  should  be  set  aside  by 
a  reviewing  court. 

Finding  no  material  error  iu  the  record,  the  judgment  is 
affirmed. 


Jacob  Moster  y.  Terminal  Railroad  Association  of  St. 

Louis. 

1.  Master  and  Sekvlst— Servant  Assumes  the  Ordinary  Risks  of 
the  Employment,— The  servant  takes  upon  tiimseif  the  ordinary  hazards 
and  risks  of  t)\e  work  he  is  employed  to  do. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Martin  VV.  Schabfer,  Judge  presid- 
ing. Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opin- 
ion filed  March  2,  1008. 

A.  R.  Taylor  and  Freels  &  Joyce,  attorneys  for 
appellant.  ^ 

J.  M.  Hamill,  attorney  for  appellee. 

Mr.  Prksidino  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  appellant  against  appellee 
to  recover  damages  of  appellee  for  injuries  received  by 
appellant  while  in  the  service  of  appellee. 

The  case  was  tried  by  a  jury,  and  at  the  close  of  the 
evidence,  on  motion  of  appellee  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  which  being 
done,  the  court  rendered  judgment  against  appellant  for 
costs,  and  he  has  brought  the  case  to  this  court  by  appeal, 
and  has  assigned  for  error  the  instruction  given  to  the  jury. 

Appellant  was,  and  for  about  twenty  years  prior  to  the  time 
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he  received  the  injury  complained  of,  had  been,  a  bridge 
carpenter  and  worked  at  his  trade.  Appellee  is  a  corpora- 
tion and  owns  the  bridge  known  as  the  *'Eads  bridge'' 
across  the  Mississippi  river  which  connects  the  city  of  St. 
Louis,  Missouri,  with  the  city  of  East  St.  Louis,  Illinois. 
The  bridge  and  its  approaches  has  two  roadways,  one 
above  the  other.  The  lower  roadway  is  a  double  track 
railway,  over  which  passenger  and  freight  trains  run. 
The  upper  roadway  is  eighteen  or  twenty  feet  above  the 
lower  roadway  and  over  it  all  of  the  traffic  and  travel 
between  the  two  cities  is  carried,  except  thstt  carried  by 
the  steam  railways  on  the  lo\ver  roadway.  The  upper 
roadway  is  forty  or  fifty  feet  in  width.  The  bed  of  the 
roadwa.y,  as  we  understand  it,  is  covered  with  thick  plank- 
ing laid  upon  sills  that  are  held  up  by  iron  girders.  These 
girders  require  to  be  renewed  from  time  to  time,  and  when 
this  is  being  done,  sections  of  the  roadway  above  the 
girders  must  be  elevated  several  inches,  so  that  the  old 
girders  may  be  loosened  and  taken  out,  and  their  places 
may  be  supplied  with  new  ones.  In  the  summer  of  1900, 
much  of  this  work  seems  to  have  been  done  upon  the 
upper  roadway  of  the  bridge  and  its  approaches,  and 
appellant  assisted  in  doing  more  or  less  of  that  kind  of 
work,  and  was  fully  acquainted  with  the  method  of  doing 
it,  being  himself  a  skilled  bridge  carpenter  and  having 
had  much  experience  in  working  on  the  Eads  bridge  as 
well  as  on  other  bridges.  The  methods  of  repairing  the 
bridge  was  not  to  move  a  large  section  of  it  at  any  one 
time,  nor  to  remove  so  much  of  it  at  any  single  time  as  to 
imj)ede  the  travel  and  traffic  over  the  roadway  of  the 
bridge,  consequently  but  a  small  section  of  the  upper  road- 
way and  its  approaches  was  elevated  at  a  time.  The 
method  of  elevating  a  section  of  the  bridge  was  by  using 
a  cap,  a  shore,  and  a  jack.  The  cap  consisted  of  two 
6  X  14-inch  pieces  of  timber  bolted  together,  about  twenty 
feet  in  length.  The  shore  was  a  stick  of  pine  timber 
seven  or  eight  inches  square  and  sixteen  or  eighteen  feet 
in  length.  The  jack  was  an  ordinary  twenty-ton  hydraulic 
machine,  thirty  or  thirty-twO  inches  high,  and  was  worked 


496  Appellate  Courts  of  Illinois. 

Vou  106.]       Moster  v.  Terminal  R.  R  Ass'n  of  St.  Louis. 

by  hand  by  what  is  called  ''  pumping"  it,  with  a  handle  or 
lever. 

On  the  *i4th  of  August,  1900,  appellant,  with  others  of 
a  crew  of  men,  attended  to  setting  the  jack  on  a  piec<3  of 
plank  about  two  feet  in  length,  laid  on  the  lower  road- 
way, which  seems  to  have  been  constructed  of  solid 
material,  and  the  shore  was  so  placed  and  adjusted  that 
the  lower  end  of  it  stood  on  the  top  of  the  jack,  and  the 
upper  end  was  so  adjusted  as  to  come  under  the  cap,  the 
north  end  of  which  was  resting  on  a  post  and  the  south 
end  was  resting  on  the  south  wall  of  the  bridge. 

There  were  working  with  appellant  in.  raising  the 
section  of  the  floor  of  the  upper  roadway,  and  in  putting 
in  false  work  to  keep  secure  whatever  was  done,  a  number 
of  fellow-workmen,  but  appellant  seems  to  have  had 
special  charge  and  control  of  the  jack  at  least,  if  nothing 
else.  On  the  date  before  stated,  when  all  was  ready  to 
raise  the  section  of  .the  roadway  of  the  bridge  as  con- 
templated, appellant  applied  himself  to  the  pumping 
lever  of  the  jack  with  all  the  power  he  possessed,  when 
the  shore  "kicked-'  and  fell  against  him,  by  which  he  was 
seriously  injured.. 

Appellant  in  his  testimony  as  abstracted  said  : 

"  I  had  worked  with  diflferent  kinds  of  jacks  for  twenty 
years,  ever  since  I  commenced  work  as  a  carpenter.  Before 
commencing  to  put  in  this  false  work,  I  helped  remove 
half  of  the  upper  roadway;  about  half  the  width  and 
about  200  feet  in  length;  it  was  the  north  part  that  was 
removed  this,  time  and  the  south  side  was  the  part  we 
were  jacking  up;  the  jack  was  set  about  fifty  or  sixty  feet 
from  the  west  end  of  this  space;  the  south  half  was  left 
remaining  to  carry  the  traffic,  I  suppose;  I  was  within  five 
or  six  feet  of  .the  north  side  of  that  part  of  the  bridge 
floor  that  remained;  I  had  worked  with  a  jack  in  raising 
the  floorinc):  of  the  upper  roadway  for  several  days  prior  to 
this  time;  I  don't  remember  the  time  exactly,  i  ou  could 
notice  a  tremor  in  the  jack  and  shore  when  there  was  any 
pressure  from  above;  we  had  to  reset  the  jack  and  shore 
occasionally  when  we  put  them  in  a  new  place  and  did  not 
get  them  entirely  plumb;  we  And  out  wliether  or  not  the 
jack  and  shore  are  in  perfect  plumb  by  looking  at  them; 
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if  they  are  not  plumb  they  will  kick  out,  and  if  they  are 
in  perfect  plumb  the  poweV  will  be  applied  all  right  and 
the  structure  will  be  raised  if  there  is  not  too  much  weight, 
and  even  if  they  are  in  perfect  plumb  they  would  kick 
out  when  there  is  too  much  weight  on  them." 

The  claimed  negligence  of  appellee,  which  was  the 
cause  of  the  injury,  is  alleged  in  the  declaration  to  have 
been  in  not  furnishing  appellant  a  reasonably  safe  place  in 
which  to  perform  the  work  he  entered  upon  doing,  and 
particularly  in  not  using  ordinary  care,  either  to  prevent 
heavy  vehicles  from  passing  over  the  bridge  while  plaintiff 
was  so  at  work,  and  in  not  informing  or  giving  notice  to 
plaintiff  of  the  passage  of  such  vehicles,  and  of  the  dan- 
ger therefrom,  in-  time  for  plaintiff  to  escape  from  the 
danger  of  being  injured,  and  in  failing  to  find  a  secure 
support  for  the  jack. 

There  is  really  but  one  question  to  be  determined  in  the 
case  and  that  is,  is  the  entire  evidence  in  the  case,  with  all 
the  inferences  that  .may  be  reasonably  drawn  from  it  in 
favor  of  appellant,  suflBcient  to  warrant  the  submission  of 
the  case  to  the  jury  ? 

The  burden  of  proof  to  establish  the  negligence  alleged 
in  the  declaration,  or  as  much  of  it  as  would  sustain  a  ver- 
dict for  the  plaintiff,  if  one  was  found  by  the  jury,  rested 
upon  appellant  in  this  case.  Sack  et  al.  v.  Dolese,  137  111. 
129.  If  it  be  conceded  that  appellant  was  doing  danger- 
ous work,  in  a  dangerous  place,  in  a  dangerous  manner, 
and  was  injured  thereby,  such  facts  do  not  entitle  him  to 
recover  damages  of  his  employer  for  the  injury  he  has 
suffered.  To  hold  that  they  do,  is  to  hold  the  employer 
an  insurer  of  life  and  limb  of  appellant. 

Appellant  was  an  experienced  bridge  carpenter,  and 
before  he  was  injured  had  been  in  the  employ  of  appellee, 
doing  the  same  character  of  work,  on  the  same  bridge  and 
its  approaches,  in  the  same  manner  he  was  doing  it  when  he 
was  injured.  From  his  own  testimony  it  appears  that  he 
understood  the  danger  attending  his  work.  He  knew 
what  was  beneath  him,  what  was  above  him,  and  what  was 
around  him  on  all  sides,  for  he  was  in  the  full  possession 
Voucvia* 
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of  all  his  faculties.  He  knew  how  to  do  the  work  he  was 
employed  to  do,  and  he  received  the  wages  of  a  skilled 
mechanic.  He  knew  how  and  where  to  set  the  jack,  and^ 
how  to  place  the  shore,  and  that  both  must  be  kept  per- 
pendicular at  all  times  while  in  use,  or  danger  was  pretty- 
sure  to  follow.  Being  a  skilled  mechanic,  he  knew,  or 
ought  to  have  known,  if  the  jack  or  shore  was  out  of  plumb; 
and  if  so,  that  neither  should  be  used  until  put  in  a  proper  and 
safe  condition  again  for  use;  and  he  can  not  be  heard  to  say- 
that  he  did  not  know  that  either  was  out  of  plumb,  or  that 
he  relied  on  the  word  of  an  ignorant  person,  who  assured 
him  that  they  were  ''  all  right." 

When  he  contracted  to  sell  his  services  to  appellee  for 
$2.50  per  day,  it  was  not  as  a  common  laborer  that  he  was  to 
work,  and  he  took  upon  himself,  by  his  contract,  the  risks 
and  hazards  of  the  work  he  was  to  do,  for  he  was  in  the 
prime  of  life,  and  it  must  be  presumed  he  was  able  to  take 
care  of  himself. 

He  knew  that  only  a  portion  of  the  upper  roadway  of 
the  bridge  and  its  approaches  was  to  be  raised  at  one  time, 
and  that  a  part  of  the  roadway  over  or  across  the  bridge 
was  kept  open  and  in  use  in  carrying  the  traffic  and  travel 
between  the  two  cities,  and  if  there  was  danger  that 
the  passage  of  loaded  teams  and  vehicles  over  the  bridge 
would  cause  the  shore  and  jack  which  he  was  using  to  get 
out  of  plumb,  he  must  have  known  it;  if  he  did  not,  how- 
could  it  be  expected  that  appellee  could  know  it? 

There  is  no  real  evidence  whatever  that  the  passing  of 
one  or  more  loaded  wagons  over  the  bridge  caused  the 
shore  and  jack  to  get  out  of  plumb,  thus  causing  the  shore 
to  kick  and  fall  against  appellant.  Doubtless  many  loaded 
vehicles  crossed  over  the  bridge  on  the  day  appellant  was 
injured,  and  if  one  heavily  loaded  wagon  passed  over  at  or 
about  the  time  the  shore  kicked,  the  most  that  cati  be  said 
of  the  two  acts  is,  that  they  were  merely  coincident  with 
each  other.  We  think  appellant  gives  in  his  testimony  a 
much  more  reasonable  theory  as  to  what  caused  the  shore 
to  kick,  than  to  suppose  it  was  caused  by  vehicles  passing 
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over  the  bridge,  thus  putting  the  shore  out  of  plumb.     He 
says: 

"  We  find  out  whether  or  not  the  jack  and  shore  are 
in  perfect  plumb  by  looking  at  them;  if  they  are  not 
plumb,  they  will  kick  out,  and  if  they  are  in  perfect 
plumb  the  power  will  be  applied  all  right^and  the  structure 
will  be  raised  if  there  is  not  too  much  weight,  and  even  if 
they  are  in  perfect  plumb,  they  would  kick  out  when  there 
is  too  much  weight  on  them." 

The  evidence  of  appellant  above  quoted,  with  his  further 
evidence  that  he  worked  the  jack  to  the  extent  of  his  abil- 
ity, furnishes,  at  least,  strong  evidence  that  what  caused 
the  jack  and  shore  to  kick,  was,  that  "  too  much  weight " 
was  placed  upon  them. 

But  it  makes  no  difference  which  theory  is  correct,  or 
whether  either  is,  since  appellant  knew  the  condition  of 
his  surroundings  and  that  loaded  teams  were  constantly 
crossing  over  the  bridge,  and  that  enough  of  the  bridge 
was  to  be  kept  open  at  all  times  to  carry  on  the  traffic, 
while  the  bridge  was  being  repaired.  He  saw  and  heard 
the  traffic  going  on  every  day  he  was  at  work  there,  and 
he  made  no  request  of  appellee  to  stop  the  traffic  at  any 
time;  if  he  had  done  so,  and  had  received  a  promise  that 
his  request  should  be  complied  with,  but  was  not  so  com- 
plied with  within  a  reasonable  time  after  the  promise  was 
made,  and  that  thereafter  he  was  injured  in  consequence  of 
the  jarring  of  the  bridge  by  loaded  teams  passing  over  it, 
his  case  would  have  been  much  different  from  what  it  now 
is,  and  the  bridge  association  would  have  been  liable;  but 
as  the  case  now  stands,  he,  by  his  contract  with  appellee, 
took  upon  himself  the  hazards  and  risks  of  the  work  he 
was  employed  to  do,  and  can  not  recover  for  the  injuries 
received,  for  the  simple  reason  that  appellee  has  done  him 
no  wrong  by  the  omission  of  any  duty  owed  him,  or  by  the 
commission  of  any  wrong  done  to  him. 

This  rule  of  the  law  is  so  familiar  that  to  cite  authorities 
in  support  of  it  would  seem  to  be  useless.         '  '       « 

The  court  committed  no  error  in  taking  the  case  from 
the  jury,  and  the  judgment  is  affirmed. 
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CleTeland,  Cincinnati.  Cliicagro  &  St.  Lonis  By.  Co.  t. 
James  J.  Baker,  Adm'r. 

1.  Verdicts— r/jpon  Conflicting  Evidenee,— Where  the  evidence  is 
conflicting,  unless  there  is  error  in  the  instructions,  a  reviewing  court  is 
not  warranted  in  reversing  the  judgment 

2.  VvR  CABE^Where  Peril  is  Imminent— Jn  a  sadden  emergency, 
with  peril  imminent,  the  same  correct  judgment  as  when  there  is  time 
for  deliberation,  is  not  to  be  expected,  nor  is  it  required,  in  order  to  be 
free  from  the  charge  of  negligence. 

3.  Instructions— Care  to  be  Observed  by  Railroads  at  Crossings.-- 
An  instruction  that  those  in  charge  of  a  train  are  bound  to  give  reason- 
able warning  so  that  a  person  about  to  cross  with  a  team  and  wagon  may 
stop  and  allow  the  train  to  pass,  and  that  such  warning  must  be  reason- 
able and  timely,  taking  into  consideration  the  location,  situation  and 
surroundings  existing  at  such  crossing,  is  proper  where  no  specific  acts 
of  negligence  at  common  law  are  charged,  but  the  allegation  is  general, 
and  the  plea  is  the  general  issue. 

4.  Pleading— ^Ue^atton  of  Specific  Acts  Excludes  Other  Specific 
Acts  Not  Alleged.— The  allegation  of  certain  specific  acts,  upon  a  well 
established  rule  of  pleading,  excludes  other  specific  acts  not  alleged. 

5.  Statutes— C/iop.  lU,  Sec.  68,  R,  5.,  Coiw^i-wed.— The  phrase  "  any 
public  high  way "  as  used  in  the  statute,  Chap.  114,  Sec.  68,  includes 
much  used  and  traveled  highways,  whether  they  have  been  formally 
and  legally  established  or  not. 

6.  Same— i^ii^  of  Construction, — Statutes  are  to  be  construed  con- 
sidering the  language  used,  the  intention  of  the  legislature,  and  the 
object  to  be  securecl. 

7.  Highways— Wfeaf  is  Included  in  Term.— The  term  "  highway '^ 
is  generic,  inclusive  of  all  public  ways,  and  means  a  public  road  which 
every  person,  whether  an  inhabitant  or  a  stranger,  has  a  right  to  use 
for  passage  and  traffic.  The  term,  therefore,  includes  streets  in  cities, 
footways  or  sidewalks,  turnpikes,  plank  roads  and  bridges. 

Trespass  on  the  Case.— Death  from  negligentact  Appeal  from  the 
Circuit  Court  of  Saline  County;  the  Hon.  Alonzo  K.  Vickers,  Judge 
presiding.  Heard  in  this  court '  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1903. 

Suit  to  recover  damages  for  killing  Edmund  Baker, 
December  17,  1S99,  by  running  a  locomotive  attached  to 
freight  cars  against  a  wagon  which  he  was  driving  over  a 
crossing  of  appellant's  tracks. 

Verdict  and  judgment  for  $700.    Defendant  appealed. 
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Two  counts  in  the  declaration. 

The  first  charged  negligence  at  common  law,  in  this, 
that  defendant  was  running  a  freight  train  toward  the 
crossing  of  a  public  highway;  that  about  200  feet  south 
of  said  crossing  there  was  operated  a  coal  mine  with  all  the 
necessary  tower  sheds,  tipple,  screens,  shakers,  machinery, 
etc.,  inclosed  so  that  ihey  obstructed  the  view  of  persons 
on  the  west  side  of  defendant's  railroad,  near  said  crossing, 
and  prevented  them  from  seeing  cars  approaching  from  the 
south,  which  said  buildings,  etc.,  are  on  defendant's  right 
of  way  and  near  its  track;  that  the  deceased  was  ap- 
proaching said  crossing  froYn  the  southwest,  on  a  two-horse 
wagon  loaded  with  coal,  while  a  train  of  cars  was  approach- 
ing the  crossing  from  the  south  at  the  rate  of  thirty  miles 
an  hour;  that  said  crossing  over  defendant's  railroad  had 
been  used  and  traveled  for  a  long  time  prior  by  many 
persons  and  many  teams,  hauling  coal  from  the  mine  to 
the  city  of  Harrisburg;  that  it  was  the  duty  of  defendant 
to  have  its  train  under  control  so  as  to  avoid  injury  to 
those  using  the  crossing,  yet  defendant,  regardless  of  its 
duty,  so  carelessly  and  improperly  drove  and  managed  its 
train,  that  by  and  through  its  negligence  and  improper 
conduct,  its  locomotive  and  train  struck  the  wagon  of  said 
Baker,  whereby  he  was  thrown  to  the  ground  and  killed, 
etc.,  etc. 

The  second  count  has  the  same  averments  as  to  train  and 
crossing  as  the  first  count,  and  charges  statutory  negli- 
gence in  failing  to  ring  a  bell  or  sound  a  whistle,  as 
required  by  law,  when  approaching  a  public  crossing. 

Defendant  pleaded  the  general  issue. 

C.  S.  CoNGBR,  attorney  for  appellant. 

Choisser,  Whitley  &  Choisser,  attorneys  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

The  railroad  track  runs  north  and  south,  the  wagon  road 
east  and  west  and  crosses  the  track  at  right  angles.  This 
road  is  a  half  mile  long,  and  is  on  the  south  line  of  the  city 
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of  Harrisburg.  It  connects  two  roads  entering  that  city, 
known  respectively  as  the  East  and  West  Harrisburg,  and 
Independence  roads.  It  is  much  traveled,  especially  by 
teams  hauling  coal  from  the  mine  to  Harrisburg,  which 
mine  with  its  buildings^  is  on  appellant's  right  of  \yay.  A 
side  track,  having  at  the  time  some  freight  cars  on  it, 
extends  north  from  the  tipple  on  the  west  side  of  the  main 
track,  and  parallel  \^ith  it,  past  the  crossing,  at  which  place 
the  two  tracks  are  about  fourteen  feet  apart.  The  main 
track,  at  the  crossing,  is  elevated  two  feet  above  the 
ground  surface.  Between  the  two  tracks  there  is  a  slight 
depression  in  the  road,  the  approach  from  this  depression 
rising  gradually  to  the  level  of  the  crossing.  The  deceased, 
standing  on  a  load  of  coal,  and  driving  a  two-horse  wagon, 
came  diagonally  in  a  northeasterly  direction  from  the 
mine  scales,  until  he  reached  the  wagon  road  close  to  the 
crossing,  when  he  turned  east  nearly  at  right  angle,  to 
cross  the  two  tracks.  He  drove  over  the  side  track  and 
onto  the  main  track,  his  horses  passing  over*  it,  when 
appellant's  locomotive,  drawing  a  freight  train,  struck  the 
wagon,  throwing  the  deceased  sixty  feet  and  killing  him. 
The  train  was  over  three  hours  late  and  running  rapidly. 
The  eyesight  of  deceased  was  defective.  There  is  evidence 
tending  to  show  that  the  train  could  not  be  se.en  by  the 
deceased  while  driving  from  the  scales  to  the  crossing, 
owing  to  the  obstructions  caused  by  the  mine  buildings  and 
freight  cars  on  the  right  of  way.  This  is  contradicted  by 
other  evidence  tending  to  show  that  at  certain  points  on 
the  way  from  the  scales  to  the  crossing,  the  deceased,  if  he 
had  looked,  could  have  seen  the  train.  There  is  also  evi- 
dence by  witnesses,  both  for  appellant  and  appellee,  tend- 
ing to  show  that  deceased  saw  the  train  when  his  horses 
were  within  a  few  feet  of  the  main  track,  and  that  instead 
of  stopping  he  urged  them  forward  in  an  effort  to  cross  the 
track  before  the  train  reached  it.  A  danger  signal  was 
given  by  the  whistle,  when  the  locomotive  was  at  or  south 
of  the  tipple,  witnesses  variously  estimating  its  distance 
from  the  crossing  when  the  signal  was  given.  The  tipple 
was  about  240  feet  south  of  the  crossing. 
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There  is  an  irreconcilable  conflict  in  the  testimony  as  to 
the  giving  of  the  signals  required  by  the  statute  when  cars 
are  approaching  the  crossing  of  a  public  highway. 

Upon  all  the  controverted  questions  of  fact  the  evidence 
is  so  conflicting  that  unless  there  was  error  in  the  instruc- 
tions a  reviewing  court  is  not  warranted  in  reversing  the 
judgment. 

Appellant  insists  that  the  deceased,  when  he  saw  the  train 
approaching,  was  guilty  of  contributory  negligence  in  urg- 
ing his  horses  to  cross  the  track  instead  of  stopping  until 
the  train  passed.  There  is  evidence  tending  to  show  that 
the  danger  signal  was  the  first  notice  the  deceased  had  of  the 
coming  train;  that  then  he  was  very  close  to  the  main  track 
— one  witness  says  within  five  feet;  others  place  his  team 
and  wagon  between  the  side  and  main  tracks.  The  question 
of  contributory  negligence  at  this  point,  as  well  as  from  the 
time  the  deceased  started  to  drive  from  the  scales  toward 
the  crossing,  was  for  the  jury  to  answer.  By  their  verdict 
they  have  said  he  was  not  guilty  of  such  negligence.  They 
raa}^  have  found  that  the  view  to  the  south  was  so  obstructed 
by  buildings  and  freight  cars,  permitted  by  appellant  to 
stand  on  its  right  of  way,  that  the  deceased,  using  ordinary 
care,  could  not  have  seen  the  coming  train  as  he  drove  from 
the  scales  to  the  crossing.  They  may  have  found,  also, 
that  when  he  heard  the  danger  signal  and  saw  the  locomo- 
tive driving  toward  him,  that  he  was  already  so  close  to 
the  track  that  he  believed  it  safer  to  cross  rather  than  to 
stop. 

In  a  sudden  emergency,  with  peril  imminent,  the  same 
correct  judgment  is  not  to  be  expected,  nor  is  it  required, 
in  order  to  be  free  from  the  charge  of  negligence,  as  when 
there  is  time  for  deliberation.  Toledo,  Wabash  &  W.  Ry. 
V.  O'Connor,  77  111.  391;  Dunham  Towing  &  Wrecking  Co. 
V.  Dandelin,  143  111.  415;  Chicago  &  Alton  Ry.  Co.  v.  Cor- 
son, 101  111.  App.  115,  attirmed  in  198  111.  99. 
.  Considering  all  the  circumstances  in  evidence,  and  in  view 
of  the  verdict  of  the  jury,  we  can  not  say  that  a  reasonably 
prudent  man,  situated  as  the  deceased  was,  would  not  have 
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done  what  the  deceased  did  do,  when  he  heard  the  danger 
sio^nal  and  saw  the  train.  Nor  can  we  say,  in  the  face  of 
the  verdict  and  evidence,  that  the  view  was  not  so  obstructed 
but  that  he  could  have  seen  it,  by  looking  to  the  south, 
while  driving  from  the  scales  to  the  crossing. 

Appellant  insists  that  the  court  erred  in  giving  the  fifth 
instruction  for  appellee,  which  is  as  follows: 

"  You  are  instructed  that  if  a  railroad  crosses  a  common 
road  on  the  same  level,  or  practically  so,  those  traveling  on 
either  have  a  legal  right  to  pass  over  the  point  of  crossing, 
and  to  require  reasonable  care  and  caution  of  those  travel- 
ing on  the  other  road  to  avoid  a  collision;  that  while  a 
passing  train,  from  its  force  ami  momentum,  will  have  the 
preference  in  crossing  first,  yet  those  in  charge  of  it  are 
bound  to  ^ive  reasonable  warning,  so  that  a  person  about 
to  cross  with  a  team  and  wagon  may  stop  and  allow  the 
train  to  pass,  and  such  warning  must  be  reasonable  and 
timely,  taking  into  consideration  the  location,  situation  and 
surroundings  existing  at  such  crossing." 

In  criticising  an  instruction  nearly  identical  with  the 
above,  the  Supreme  Court,  in  Toledo,  St.  L.  &  K.  C.  R.  R. 
Co.  V.  Cline,  135  111.  41,  says: 

"  The  fifth  instruction  for  appellee  was  also  objectionable. 
The  only  negligence  charged  in  the  declaration  in  respect 
to  the  personal  injuries  received  by  plaintiff,  and  in  regard 
to  which  the  instruction  would  have  application,  was  a 
failure  to  ring  a  bell  or  sound  a  whistle. 

If  the  action  is  to  be  regarded  as  based  upon  the  statutory 
liability  imposed  for  the  non-performance  of  one  or  the 
other  of  those  acts,  then  the  instruction,  in  requiring  that 
a  warning  should  have  been  given  such  as  was  reasonable 
and  timely  under  the  circumstances,  declared  a  higher  duty 
than  the  statute  imposed.  (Peoria,  P.  &  J.  R.  R.  Co.  v.  Silt- 
man,  67  III.  72.)  If,  on  the  other  hand,  the  action  is  re- 
garded as  based  upon  the  common-law  duty  to  give  reason- 
able warning  of  the  approach  of  the  train,  then  it  would 
seem  the  instruction  was  broader  than  the  averments  of 
the  declaration  justified,  the  pleader  having  stated  therein 
the  particular  breaches  of  such  duty  upon  which  he  relied, 
and  having  made  no  general  averments  of  neglect  of  duty 
in  that  behalf." 

The  court  follows  this  criticism  by  the  statement  that  the 
giving  of  this  instruction  is  not  held  to  be  reversible  error. 
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We  think  that  the  criticism  does  not  apply  to  the  instruc- 
tion in  the  case  at  bar  for  the  following  reason :  In  the 
count  of  the  declaration  in  the  case  referred  to,  charging 
negliu:ence  at  common  law,  specific  acts  of  negligence  are 
charged,  but  failure  "to  give  reasonable  warning"  is  not 
one  of  the  acts  charged.  This  oniission  is  the  basis  of  the 
criticism  so  far  as  the  instruction  refers  to  negligence  at 
common  law.  In  the  case  at  bp.r  no  specific  acts  of  negli- 
gence at  common  law  are  charged.  The  allegation  is 
general,  and  is  that  appellant  "  so  carelessly  and  improperly 
drove  and  managed  said  locomotive  engine  and  train  of 
cars  that  by  and  through  the  negligence  and  improper  con- 
duct of  the  defendant  said  locomotive  and  train  of  cars 
struck,"  etc.  Upon  a  plea  of  the  general  issue  this  aver- 
ment of  negligence  was  sufficient.  Chicago  City  Ry.  Co. 
V.  Jennings,  157  111.  278;  Chicago  &  Alton  E.  R.  Co.  v. 
Redmond,  171  111.  347. 

It  was  not  error  under  this  general  allegation,  with 
the  general  issue  pleaded,  to  admit  evidence  that  reasonable 
warning  of  an  approaching  train  was  not  given.  It  was  not 
error  to  give  an  instruction  pertinent  to  this  first  count,  if 
there  was  evidence  to  support  that  count. 

In  the  case  referred  to,  the  allegation  of  certain  specific 
acts,  upon  a  well  established  rule  of  pleading,  excluded 
other  specific  acts  not  alleged.  But  when  the  allegation 
of  negligence  in  managing  and  driving  a  train  is  a  general 
allegation  denied  by  defendant,  it  is  competent  to  prove 
such  allegation  by  proving  any  acts  which  constitute  such 
negligence. 

We  think,  too,  that  the  sentence  "if  a  railroad  crosses  a 
common  road,"  used  in  the  instruction,  instead  of  the 
phrase  "any  public  highway,"  together  with  the  words 
"to  give  reasonable  warning,"  instead  of  the  requirement 
of  the  statute  as  to  ringing  a  bell  or  sounding  a  whistle, 
indicate  sufliciently  clear  that  the  instruction  applies  only 
to  the  common  law  negligence  charged  in  the  first  count 
of  the  declaration.  If  this  is  so,  the  part  of  the  criticism 
in  the  case  referred  to,  that   the  instruction  imposed  a 
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higher  duty  than  the  statute  imposes,  does  not  apply  in  the 
case  at  bar. 

It  is  also  insisted  that  the  court  erred  in  giving  the  ninth 
instruction  for  appellee,  and  in  refusing  to  give  the  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  twelfth  and  fourteenth 
instructions  asked  by  appellant. 

Without  quoting  all  of  these  instructions,  it  may  be^said 
of  them,  that  they  brought  squarely  before  the  trial  court, 
and  bring  before  this  court,  the  question  what  is  meant  by 
the  phrase  of  the  statute  "any  public  highway." 

For  appellee  the  court  gave  the  following  : 

9.  "If  you  find  from  the  evidence  that  the  crossing 
where  the  collision  happened  was  a  part  of  a  roadway  con- 
necting two  public  highways,  and  that  such  roadway  and 
crossing  was  opened  to  the  free  and  general  use  of  the  trav- 
eling public,  and  that  the  same  was  at  the  time  of  the 
collision  and  prior  thereto  used  by  the  public  as  public  high- 
ways are  ordinarily  used  by  the  public,  and  that  the  defend- 
ant railroad  company  knew  these  facts,  and  further,  that 
the  railroad  company  recognized  such  crossing  in  the  man- 
ner of  approaching  and  passing  over  said  crossing,  then  for 
the  purposes  of  imposing  the  duty  on  the  defendant  to 
comply  with  the  statute  in  regard  to  giving  signals,  such 
crossings  must  be  regarded  as  in  the  statute  requiring  sig- 
nals, as  explained  in  these  instructions." 

For  appellant  the  court  refused  to  give  the  following 
instructions : 

9.  "The  court  instructs  the  iury:  That  the  statute 
requiring  a  w^histle  to  be  sounded  or  a  bell  rung  at  least 
eighty  rods  from  the  place  where  a  railroad  crosses  or  inter- 
sects any  public  highway  refers  only  to  such  roads  and 
highways  as  are  laid  out  by  the  public  authority,  or  those 
that  have  been  recognized  as  such  by  the  public  authorities 
which  have  the  charge  of  public  highways." 

10.  "The  court  instructs  the  jury  :  That  the  plaintiff 
has  alleged  in  his  declaration  that  Ihe  place  where  Baker 
was  struck  was  a  public  crossing;  this  is  a  material  aver- 
ment and  must  be  proven  by  the  plaintiff  as  charged.  The 
word  highway,  road  or  street  may  include  any  road  laid 
out,  or  adopted  and  recognized  by  authority  of  the  United 
States  or  of  this  state,  or  of  any  town  or  county  of  this 
state,  but  does  not  include  a  passway,   which  has  never 
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been  laid  out  or  adopted,  or  recognized  by  some  of  the 
foregoing  authorities.' 

12th.  "  You  are  instructed  that  a  public  highway  can 
only  be  created  in  this  state  in  three  ways: 

1st.  By  being  laid  out  and  established  by  the  proper 
highway  commissioners. 

2d.  fey  the  land  where  the  same  is  located  being  dedi- 
cated by  the  owner  thereof  to  the  public  for  a  highway 
and  the  acceptance  of  the  same  by  the  proper  commis- 
sioners. 

3d.  By  the  use  of  the  same  as  a  highway  by  the  public 
for  fifteen  years  or  more.  And  unless  fhe  plaintiff  has 
shown  by  a  "preponderance  of  the  evidence  that  the  place 
where  the  injury  occurred  had  become  a  public  highway 
by  one  of  the  three  methods  above  mentioned,  that  he  has 
not  established  the  allegation  in  his  declaration  that  the 
place  where  the  injury  occurred  was  a  public  highway." 

14th.  "  The  court"  instructs  the  jury :  That  if  they 
believe  from  the  evidence  that  the  crossing  where 
deceased  was  struck  was  never  laid  out  as  a  public  high- 
way by  the  highway  commissioners  of  the  township 
within  which  it  is  located,  nor  was  used  by  the  general 
public  for  fifteen  years  or  more,  but  that  the  same  was 
opened  by  private  parties,  and  used  by  the  public  for  a 
period  of  less  than  fifteen  years  before  Baker  was  struck 
thereon,  but  has  never  been  in  any  way  recognized  or 
accepted  as  a  public  highway  by  the  highway  commis- 
sioners of  such  township,  then  such  crossing  would  not  be 
a  public  highway." 

It  is  clear  from  the  evidence  that  the  road  in  question- 
was  in  general  use  by  the  public  and  was  much  traveled. 
It  does  not  appear  that  it  had  ever  become  a  public  high- 
way by  any  of  the  methods  stated  in  appellant's  refused 
twelfth  instruction.  This  road,  connecting  the  leading 
thoroughfares  entering  the  city  of  Harrisburg,  had  been 
traveled  for  five  years  before  the  accident,  but  the  owners 
of  the  land  had  not  dedicated  it  to  public  use  until  two 
years  before.  There  is  no  evidence  of  any  acceptance  by 
the  highway  commissioners  or  other  authorities.  Some 
idea  of  the  coal  traffic  alone  passing  over  it,  is  given  by 
the  testimony  of  officers  of  the  Harrisburg  Coal  Company. 
Ohas.  Parker,  who  had  been  secretary  of  the  company, 
testified  that  two  or  three  months  before  the  accident,  it 
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was  no  unusual  thing  for  forty  or  fifty  wagons  to  be 
loaded  with  coal  in  a  day.  D.  N.  Anderson,  assistant  sec- 
retary of  the  company  at  the  time  of  the  accident,  testifies 
that  there  was  hauled  over  the  crossing  in  October,  1S99, 
26,298  bushels;  in  November,  25,084  bushels;  and  in  De- 
cember, 17,636  bushels;  that  an  average  wagon  load  is 
twenty-five  bushels.  Upon  this  estimate  it  would  appear 
that  2,760  teams,  hauling  coal  alone,  crossed  and  re-crossed 
this  crossing  in  these  three  months.  The  deceased  was 
killed  December  19,"  1899.  It  is  evident  from  this  and 
other  testimon}^  that  whether  this  road  was  a  public  high- 
way in  a  strict  legal  sense,  it  was  in  fact  a  much-used  and 
traveled  public  highway.  We  think  the  phrase  "  any  public 
highway"  as  stated  in  the  statute  (Kurd's  Stat.,  Chap.  114, 
Sec.  68)  includes  such  much-used  and  traveled  highways, 
whether  they  have  been  formally  and  legally  established 
or  not. 

Statutes  are  to  be  construed  considering  the  language 
used,  the  intention  of  the  legislature  and  the  object  to  be 
secured.  Hogan  v.  Akin,  181  111.  452;  Soby  v.  People,  134 
111.  66;  Bobel  v.  People,  173  111.*  19;  Andersen  v.  C,  B.  & 
Q.  Ry.  Co.,  117  111.  26;  People  v.  Hinrichsen,  161  111.  223; 
Harrison  v.  People,  92  111.  App.  643. 

The  purpose  of  the  statute  was  to  protect  the  general 
public  when  crossing  railroad  tracks  on  traveled  roads  and 
highways. 

In  passing  on  the  question  as  to  whether  a  street  in  an 
incorporated  town  was  a  public  highway  as  contemplated 
by  the  statute,  it  is  said  in  the  Mobile  &  Ohio'R.  B.  Co.  v. 
Davis,  130  111.  150  : 

"The  words  'any  public  highway,'  as  here  used,  are  not 
limited  in  their  signification  to  tlie  common  public  roads 
in  the  country,  but  their  meaning  is  broad  enough  to 
include  streets  and  roads  in  incorporated  cities  and  towns." 

Shearman  and  Redfield,  in  their  work  on  the  Law  of 
Negligence  (Vol.  2,  Sec.  333,  4th  Ed.),  saj: 

'*The  term  'highway^  is  generic,  inclusive  of  all  public 
ways,  and  means  a  public  road  which  every  person,  whether 
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an  inhabitant  or  a  stranger,  has  a  right  to  use  for  passage 
and  traffic.  The  term  will,  therefore,  include  streets  in 
cities,  footways  or  sidewalks,  turn-pikes,  plank  roads  and 
bridges." 

The  statement  of  the  text  writers  is  sustained  by  numer- 
ous authorities.  To  the  same  effect  also,  are  State  v. 
Mathis,  21  Ind.  278;  City  of  Detroit  v.  Blackeby,  21  Mich. 
84;  Jones  v.  Inhabitants  of  Andover,  6  Pick.  68;  Davis  v. 
Smith,  130  Mass.  113;  State  v.  Wilkinson,  2  Vt.  480. 

In  the  latter  case  the  Supreme  Court  of  Vermont  say: 

"A  common  street  and  a  public  highway  are  the  same, 
and  any  way,  which  is  conimon  to  all  the  people,  may  be 
called  a  highway." 

What  is  said  in  Chicago  &  Alton  R.  R.  Co.  v.  Dillon,  24 
ill.  App.  209,  is  peculiarly  applicable  in  this  case,  the  evi- 
dence being  similar,  both  as  to  the  amount  of  travel  and 
the  recognition  of  the  crossing  as  a  public  highway  by 
servants  of  appellant.     In  this  case  it  is  said: 

"The  position  that  *Avenue  F'  is  not  a  public  highway 
within  the  meaning  of  the  statute  requiring  signals,  is  not 
tenable  under  the  evidence  of  the  case.  It  is  shown  to  have 
been  open  to  and  used  by  the  public  as  a  road  for  more 
than  ten  years.  It  was  one  of  the  most  public  roads  in  the 
county  of  St.  Clair,  so  far  as  it  could  become  so  by  general 
use  and  recognition. 

Appellant's  employes,  as  well  as  those  of  all  other  rail- 
road corporations  using  the  various  tracks  in  the  stock 
yards,  treated  it  as  a  public  hiorhway,  and,  as  they  swear, 
habitually  gave  the  signals,  it  could  not  have  been  the 
intention  of  the  legislature  that  Sec.  68,  Chap.  114,  R.  S., 
requiring  signals  at  public  highways,  should  only  apply  to 
roads  defined  to  be  public  highways  in  the  first  section  of 
the  chapter  on  roads  and  bridges.  We  think  the  jury  was 
fully  justified  by  the  proofs,  tinder  the  instruction  of  the 
court,  in  finding  that  the  place  of  the  injury  was  on  a  pub- 
lic hi«:hway,  as  alleged  in  the  declaration,  and  a  failure  to 
give  the  required  signal,  statutory  negligence." 

Nor  do  we  read  the  affirmance  of  this  judgment  of  the 
Appellate  Court  by  the  Supreme  Court  in  123  III.  570, 
as  holding  any  contrary  view,  but  rather  as  sustaining  it. 
After  reciting  the  conditions,  and  the  great  travel  over  the 
crossing,  the  court  say: 
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"In  view  of  the  circumstances  stated,  the  duty  of  the 
defendant  to  operate  its  train  at  a  moderate  rate  of  speed, 
and  to  give  the  usual  signals  of  its  approach  by  ringing  the 
bell  or  sounding  the  whistle,  or  botn,  became  the  more 
imperative.     Of  this  there  can  be  no  question." 

There  is  a  broad  distinction  between  a  private  crossing, 
such  as  a  farm  crossing,  or  perhaps  a  crossing  not  open  to 
general  public  use,  leading  only  to  some  factory  or  private 
enterprise,  and  a  crossing  used  and  recognized  by  the  people 
generally  as  a  public  crossing.  This  distinction  is  referred 
to  in  Chicago  &  Alton  R.  E.  Co.  v.  Sanders,  154:  111.  536, 
where  it  is  said: 

"For  the  purposes  of  this  case  it  may  be  conceded  to  be 
true,  that  the  statute  of  this  state  does  not  require  the 
ringing  of  a  bell,  or  the  sounding  of  a  whistle  at  a  private 
crossing." 

And  in  this  case  it  is  also  said : 

"Without  regard  to  the  statute,  it  is  the  duty  of  those 
having  charge  of  trains  to  give  notice  of  their  approach  at 
all  points  of  known  or  apprehended  danger.  *  *  *  The 
question  of  negligence  will  depend  upon  the  circumstances 
of  each  case,  and  is  a  matter  for  the  determination  of  the 
jury." 

It  would  be  a  narrow  construction  and  subversive  of  the 
purpose  of  the  statute,  to  hold  that  its  provisions  requiring 
a  bell  to  be  rung  or  a  whistle  sounded  continuously,  for 
eighty  rods  before  crossing  any  public  highway,  does  not 
apply  to  a  crossing,  no  matter  how  public  or  how  much 
traveled,  unless  it  formed  .part  of  a  highway  which  had 
been  officially  recognized,  or  had  become  such  by  prescrip- 
tion through  a  long  term  of  years. 

Courts  do  not  favor  a  narrow  construction  of  statutes 
enacted  for  the  protection  of  the  people. 

Appellant's  sixteenth  and  eighteenth  instructions  are 
general  statements  of  the  law,  which  if  given  would  not 
have  been  error,  but  when  refused,  being  merely  general 
statements,  was  not  error. 

The  nineteenth  refused  instruction  is  substantially  cov- 
ered by  appellee's  fourth  instruction,   which  defines  the 
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ordinary  care  required  of  the  deceased,  as  being,  *'  that 
degree  of  care  and  caution  which  might  be  reasonably 
expected  from  an  ordinary  person  under  the  surround! rifi^ 
circumstances." 

As  there  is  nothing  in  any  given  instruction  contradic- 
tory to  this  definition,  we  fail  to  see  how  appellant  suffered 
from  a  refusal  to  give  an  instruction  which,  although  in 
other  words,  conveyed  the  same  meaning  to  the  jury. 

Finding  no  material  error  in  the  record,  the  judgment  of 
the  Circuit  Court  is  affirmed. 
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1.  Verdict— Wifeerc  There  is  Substantial  Evidence  to  Support  Each 
Pa Wy.— Where  there  is  substantial  evidence  introduced  by  each  party 
in  support  of  his  side  of  the  case,  the  verdict  of  the  jury  wiU  not  be 
disturbed. 

Assnmpsit.— Appeal  from  the  Circuit  Court  of  White  County;  the 
Hon.  Enoch  E.  Newlin,  Judge  presiding.  Heard  in  this  court  at  the 
August  term,  1002.     Affirmed.    Opinion  filed  March  2,  1003. 

George  B.  Parsons,  George  W.  Pillow,  Jesse  E.  Bart- 
ley  and  Ross  Graham,  attorneys  for  appellant. 

Parish  &  Parish  and  C.  S.  Conger,  attorneys  for  appel- 
lees. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

Since  this  case  was  before  this  court  at  a  former  terra, 
the  original  defendant  below,  J.  W.  Springer,  has  departed 
this  life,  and  the  administrators  of  his  estate  have  been 
substituted  in  his  stead  in  this  court. 

The  deceased  was  possessed  of  and  conducted  a  mill 
for  the  manufacture  of  flour,  at  Shawneetown,  and  appel- 
lant delivered  to  deceased,  to  be  stored  in  his  mill,  2,365 
bushels  of  wheat,  beside  other  wheat,  which  was  afterward 
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sold  by  appellant  to  deceased,  and  by  deceased  paid  for. 
B\''  the  terms  of  the  contract  of  storage,  appellant  was  to 
jhay  no  storage  charges,  but  the  deceased  was  to  have  the 
option  of  purchasing  the  wheat  when  api^ellant  concluded 
to  sell,  provided  deceased  would  pay  as  much  for  the  wheat 
as  any  one  else;  and,  by  the  original  contract,  the  wheat 
was  to  be  kept  separate  from  and  not  mixed  with  other 
wheat  in  the  mill. 

The  mill  was  accidentally  destroyed  by  fire,  and  deceased 
claimed,  and  appellees,  his  administrators,  now  claim  that 
the  wheat  was  destroyed  with  the  mill  through  no  fault  of 
deceased. 

This  suit  is  brought  to  recover  the  value'of  2,365  bushels 
of  wheat. 

The  case  has  been  twice  tried  by  the  court  below,  resulting 
in  a  verdict  and  judgment  in  each  trial  against  appellant. 
The  judgment  at  the  first  trial  was  appealed  from  by 
appellant  in  this  case,  and  the  record  was  brought  to  this 
court  for  review,  and  the  judgment  was  affirmed.  See 
Mayer  v.  Springer,  95  111.  App.  173.  From  this  judgment 
of  affirmance,  appellant  appealed  to  the  Supreme  Court, 
where  the  judgments  of  this  court  and  the  Circuit  Court 
were  reversed  and  the  cause  remanded  to  the  Circuit 
Court  for  a  new  trial.    See  Mayer  v.  Springer,  192  111.  270. 

After  the  cause  was  redocketed  in  the  Circuit  Court,  the 
defendant  below,  in  addition  to  the  plea  of  general  issue 
which  had  before  been  filed  to  the  declaration,  filed  a 
notice  of  his  defense,  as  follows : 

"The  plaintiff  will  take  notice  that,  on  the  trial  of  this 
cause,  the  defendant  will  give  in  evidence  and  insist  that 
previous  to  the  time  when  the  said  mill  and  the  wheat  of  said 
plaintiff  was  destroyed  by  fire,  an  agreement  had  been 
entered  into  by  and  between  said  plaintiff  and  said  defend- 
ant by  which'  said  defendant  was  authorized  to  mix  the 
said  wheat  of  plaintiff  with  that  of  said  defendant,  and  to 
grind  up  and  dispose  of  the  said  wheat  of  said  plaintiff  as 
said  defendant  might  desire,  and  to  keep  in  store  for  ^aid 
plaintiff  an  equal  amount  of  wheat  of  the  same  grade  as 
the  wheat  of  plaintiff,  subject  to  the  plaintiff's  order  and 
demand,  and  that  in   pursuance  of  said  agreement,  said 
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defendant  did  grind  up  and  dispose  of  the  wheat  of  said 
plaintiff,  and  in  lieu  and  place  thereof  the  said  defendant 
did  keep  in  store  in  his  said  mill  an  equal  amount  of  wheat 
to  that  received  by  defendant  from  said  plaintiff,  arid  of 
the  same  grade,  at  all  times  subject  to  the  demand  of  said 
piaintiflf  from  and  during  and  at  all  times  after  the  said 
wheat  of  piaintiflf  was  received  by  defendant  in  his  said 
mill  up  to  the  time  the  said  mill  and  its  contents  wer^ 
destroyed  by  fire,  and  that  such  quantity  of  wheat  was  actu- 
ally in  said  mill  at  the  time  the  said  mill  was  so  destroyed 
by  fire,  and  was  burned  up  and  destroyed  by  fire;  that 
said  defendant  at  all  times  used  proper  care  for  the  safety 
of  said  wheat  and  the  prevention  of  the  fire,  which 
destroyed  the  said  mill  and  wheat." 

On  the  first  trial  of  the  case  there  was  no  contention 
that  the  wheat  was  not  stored  in  the  defendant's  mill,  nor 
was  there  any  such  contention 'at  the  last  trial.  At  the 
former  trial,  although  the  written  notice  of  defense  now 
made  was  not  then  filed,  the  question  made  by  the  notice 
was  litigated  under  the  general  issue,  without  objection  by 
appellant,  on  the  same  character  of  evidence  as  now  appears 
in  this  record,  and  this  court,  in  deciding  the  case,  said: 

*^  If  at  any  time  while  stored,  an  agreement  was  entered 
into  that  the  wheat,  or  its  equivalent  in  kind  and  quantity, 
was  to  be  returned  on  demand,  and  defendant  kept  in  store, 
and  had  in  store  at  the  time  of  the  fire  a  sufficient  amount 
of  wheat  to  meet  such  demand,  then  the  deposit  was  a 
bailment  and  not  a  sale,  and  the  wheat  in  store  was  at 
appellant's  risk." 

On  appeal  the  Supreme  Court  reversed  the  judgment  of 
this  court  and  of  the  Circuit  Court  for  the  reason  that  the 
lirtter  court  gave  to  the  jury  a  certain  instruction  for  appel- 
lee that  tended  to  mislead  the  jury  because  there  was  no 
evidence  in  the  record  to  which  it  could  apply. 

The  Supreme  Court  in  closing  its  opinion  said : 

"  If  there  was  an  agreement  by  which  defendant  was 
authorized  to  mix  the  wheat  with  Jdis  own  grain,  or  grind 
and  dispose  of  it,  and  to  keep  in  store  for  the  plaintiff  an 
equal  amount  of  wheat  of  the  same  grade,  the  question 
would  be  whether,  he  complied  with  his  agreement  and 
kept  in  store  the  requisite  amount  of   the  same  grade,  and 
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whether  he  used  proper  care  for  its  safety  and  prevention 
of  lire." 

The  only  real  issue  in  the  case  at  the  last  trial  was  upon 
the  written  notice  of  defense  filed  by  appellee,  as  it  was 
substantially  conceded  by  appellee  that  if  the  facts  as  set 
up  in  the  notice  were  not  proven,  the  verdict  of  the  jury 
must  be  for  the  appellant,  and  it  was  upon  this  theory  of 
the  case  that  the  instructions  were  given  and  refused, 
which  are  now  complained  of  by  appellant  as  error. 

On  the  part  of  appellee,  substantial  evidence  was  intro- 
duced to  the  eflFect  that  some  time  after  the  wheat  was 
stored  in  the  mill  it  became  infested  with  weevil,  and 
thereupon  an  agreement  was  made  between  appellant  and 
deceased,  that  deceased  should  mix  appellant's  wheat  with 
some  of  his  own  wheat  and  grind  it  up,  and  dispose  of  it 
as  deceased  might  choose  to  do,  deceased  to  keep  in  store 
for  appellant  the  same  amount  of  wheat  of  the  same  grade 
as  appellant's  wheat,  subject  to  the  order  or  demand  of 
appellant,  and  under  this  agreement  deceased  ground  up 
and  disposed  of  appellant's  wheat  and  kept  on  hand  in  his 
mill  the  same  amount  of  wheat,  of  the  same  grade  as 
appellant's^  wheat,  subject  to  appellant's  order,  until  de- 
ceased's mill  burned  down  and  w^s  totally  destroyed,  and 
with  it  the  wheat  stored  in  it  for  appellant  was  also  de- 
stroyed, without  any  fault  of  deceased. 

On  the  part  of  appellant  substantial  evidence  was  intro- 
duced, contradictory  to  appellee's  evidence. 

The  verdict  of  the  jury  was  for  the  defendant  and  judg- 
ment having  been  rendered  against  the  plaintiff  for  costs 
he  has  brought  this  appeal,  and  assigned  the  following 
errors : 

"  First.  The  Circuit  Court  erred  in  giving  each  and 
every  instruction  given  for  defendant. 

"  Second.  The  court  erred  in  refusing  to  give  instruc- 
tions 8  to  11,  inclusive,  asked  by  plaintiff. 

"  Third.  The  court  erred  in  modifving  instructions  3  to 
7,  inclusive,  asked  by  plaintiff  and  in  giving  them  to  the 
jury  as  modified. 

"\Fourth.     The   court  erred  in  refusing    to  give  said 
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instructions  3  to  7,  inclusive,  to  the  jury  in  the  form  they 
were  asked  by  the  plaintiff. 

*'  Fif til.  The  jury  erred  in  finding  verdict  in  favor  of 
defendant. 

"  Sixth.  The  court  erred  in  overruling  motion  of  plaint- 
iff to  set  aside  verdict  and  grant  a  new  trial. 

"Seventh.  The  court  erred  in  overruling  motion  in 
arnst  of  judgment. 

"Eighth.  The  court  erred  in  rendering  judgment  on 
the  verdict,  and  adjudging  the  costs  against  the  plaintiff." 

It  seems  evident  to  us,  that  the  purpose  in  assigning  and 
elaborately  arguing  the  first  four  errors  is  to  get,  if  possi- 
ble, a  substantial  rehearing  of  the  case  as  it  stood  on  the 
former  record. 

Rule  33  of  this  court  provides  the  course  to  be  pursued 
to  obtain  a  rehearing  of  the  case,  and  no  other  course  can 
be  tolerated. 

The  fifth  error,  if  it  means  anything,  must  mean  that 
the  verdict  is  unsupported  by  the  evidence,  and  it  will  so 
be  considered  hereafter. 

As  to  the  sixth  error,  there  is  nothing  in  the  motion  for 
a  new  trial,  that  has  been  argued,  which  has  not  been 
specifically  pointed  out  in  other  errors  assigned,  as  no 
complaint  was  made  in  the  motion  of  the  ruling  of  the 
court,  in  the  admission  or  rejection  of  evidence. 

No  reason  being  given  why  the  judgment  should  have 
been  arrested,  no  notice  of  the  seventh  error  need  be 
taken. 

What  is  meant  by  assigning  the  eighth  error,  it  is  not  easy 
to  understand,  for  when  the  court  found  no  reason  for 
setting  the  verdict  aside,  there  was  nothing  the  court 
could  do  with  the  verdict  except  to  render  judgment  on  it, 
which  could  not  be  error,  even  though  the  ultimate  judg- 
ment itself  may  have  been  wrong,  because  of  errors  in  the 
case  preceding  the  judgment. 

The  instructions  given  by  the  court  put  the  law  cor- 
rectly to  the  jury,  and  the  only  remaining  question  is,  is 
the  v6rdict  sustained  by  the  evidence?  We  have  already 
said  that  there  was  substantial  evidence  introduced  by 
each  party  in  support  of   his  side  of   the  case;  this  being 
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SO,  this  court  is  compelled  to  say,  that  in  a  legal  sense  the 
verdict  is  sustained  by  the  evidence.  To  say  otherwise 
would  in  effect  be  saying  that  this  court,  who  has  not  seen 
or  heard  a  single  witness  testify,  is  better  able  to  deter- 
mine on  which  side  of  the  case  the  evidence  preponder- 
ates, than  was  the  jury  of  intelligent  men  who  saw  the 
witnesses  and  heard  their  testimony.  The  effect  of  such  a 
usurpation  would  be  to  deny  to  a  litigant  the  right  to  a 
trial  by  jury. -We  can  not  undertake  the  usurpation  of 
such  a  power. 

We  find  no  material  error  in  the  record  and  the  judg- 
ment is  affirmed. 
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II 06       Rm 
a309s  42    Metropolitan  life  Ins.  Co,  v.  The  People  of  the  State  of 

Illinois. 

1.  Words  and  Phrases— Caw«c  of  Action.— :The  cause  of  action  in  a 
suit  is  the  act  or  thing  done  or  omitted  to  be  done. 

2.  Pleading— Tesf  Whether  an  Amended  Declaration  States  a  New 
and  Different  Catise  of  Action. --Where  it  is  contended  that  the  amended 
declaration  states  a  new  and  different  cause  of  action,  the  test  is 
whether  the  added  count  or  the  amended  declaration  sets  out  a  new  act 
or  thing  as  the  cause  of  action,  or  whether  it  states  in  a  different  form 
the  original  act  pr  thing  as  the  cause. 

8.  Same— ^ine?ided  Declaration  Stating  Same  Cause  of  Action  in  a 
Different  Form— Statute  of  Limitations,— "Where  an  amended  declaration 
merely  states  in  a  different  form  the  cause  of  action  set  out  in  the  orig- 
inal declaration,  it  relates  back  to  the  commencement  of  the  suit,  and 
is  not  subject  to  the  plea  of  the  statute  of  limitations. 

4.  Practice — Right  to  Amend  After  Evidence  Jleard,  by  Discontin- 
uing as  to  One  Defendant.— Under  our  statute,  the  right  to  amend  after 
evidence,  by  discontinuing  as  to  one  defendant  and  adding  a  new 
defendant,  is  clear. 

5.  '  Insurance— Co7«panie«  Jointly  and  Severally  Liable  vnih  Agent 
Under  Sec.  20,  Ch.  73,  R.  S.— Sec.  29,  Ch.  73,  R.  S.,  makes  an  insuinnce 
company  severally  as  well  as  jointly  liable  with  its  agent.  The  com- 
pany and  its  agent  may  be  sued  separately,  and  judgment  obtained 
against  each,  but  there  can  be  but  one  recovery;  nor  can  there  be  more 
than  one  recovery  against  the  company  for  the  same  rebate,  whether 
made  by  the  act  of  one  or  a  dozen  of  its  agents. 


Fourth  District — August  Term,  1902.    517 

Metropolitan  Life  Ins.  Co.  v.  The  People. 

Debt,  to  recover  a  statutory  penalty.  Appeal  from  the  Circuit  Court 
of  Johnson  County:  the  Hon.  Alonzo  K.  Vickers,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1902.  A/firmed.  Opinion  filed 
March  2, 1908. 

Whitnel  &  Gillespie,  attorneys  for  appellant. 
David  J.  Cowan,  attorney  for  appellee. 

Mb.  Justice  Wokthington  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  debt  under  Sees.  28  and  29,  Chap. 
73,  Hurd's  Statutes,  1901,  brohght  by  the  People  of  the 
State  of  Illinois,  through  the  state's  attorney  of  Johnson 
county,  to  recover  a  penalty  for  an  alleged  violation  of 
Sec.  27  of  said  chapter.  Section  29  provides  that  any  life 
insurance  company,  together  with  its  agent  or  agents, 
violating  this  statute,  shall  be  jointly  and  severally  subject 
to  a  penalty  of  not  less  than  $500  nor  more  than  $1,000,  to 
be  sued  for  by  the  People  of i  the  State  of  Illinois  by  the 
state's  attorney  of  the  county  in  which  such  agent  or 
agents  may  reside,  pr  in  the  county  in  which  the  offense  was 
committed. 

The  provisions  of  section  27  prohibit,  under  penalty,  any 
life  insurance  company  or  any  agent  of  any  life  insur- 
ance company,  doing  business  within  the  limits  of  the 
State  of  Illinois,  from  making  or  permitting  any  distinction 
or  discrimination  between  insurants  of  the  same  class  and 
equal  expectation  of  life,  in  its  established  rates,  or  in 
charging,  collecting,  demanding  or  receiving  the  amount  of 
premium  for  insurants  of  the  same  class  with  equal  expecta- 
tion of  life.  Also  prohibiting  any  such  company  or  its 
agents  from  paying  or  allowing  or  offering  to  pay  or  allow 
to  any  person  insured,  any  special  rebate  of  premium,  etc. 

The  liability  of  a  life  insurance  company  when  the  pro- 
visions of  this  statute  have  been  violated  by  its  agent, 
although  not  with  the  knowledge  or  acquiescence  of  the 
company,  or  even  when  done  against  its  general  orders, 
has  been  affirmed  by  this  court,  after  a  full  discussion  of 
the  objections  urged  in  The  Franklin  Life  Insurance  Co.  v. 
The  People  ex  rel.  James  Yancey,  103  111.  App.  554. 
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Reference  is  hereby  made  to  the  opinion  filed  in  that 
case,  and  the  decision  upon  the  points  presented  in  it,  which 
are  again  urged  in  this  case,  is  adhered  to. 

There  are,  however,  some  questions  presented  in  the  pres- 
ent case  which  are  peculiar  to  it,  and  should  be  considered. 

The  summons  was  issued  March  5,  1901,  to  appear  on 
March  25th,  against  the  Metropolitan  Life  Insurance  Com- 
pany and  M.  M.  Maddox,  in  a  plea  of  debt,  which  was 
returned,  served  on  both  defendants,  March  8th. 

In  the  declaration  as  the  same  stood  at  the  time  the  trial 
of  this  case  was  entered  upon  in  the  Circuit  Court,  it 
charged  in  five  separate  counts,  varying  somewhat  in  form, 
but  each  substantially  alike,  that  the  Metropolitan  Life 
Insurance  Company  and  M.  M.  Maddox,  an  agent  of  said 
company,  the  company  acting  through  its  said  agent,  on 
the  13th  day  of  January,  1900,  in  writing  a  policy  of 
insurance  on  the  life  of  one  Otis  E..  Harvick,  paid  and 
allowed  him  a  special  rebate  of  premium  to  the  amount  of 
$8.41.  Both  defendants  appeared  and  pleaded  the  general 
issue.  Jur}''  was  waived  and  the  cause  proceeded  to  trial 
before  the  court  upon  the  issue  thus  formed. 

After  the  evidence  and  arguments  of  counsel  had  been 
heard,  plaintiff,  on  March  28,  1902,  asked,  obtained  leave, 
and  amended  the  declaration  by  striking  out  the  name  of 
M.  M.  Maddox,  and  inserting  in  its  place  wherever  it  had 
occurred,  the  name  of  F.  A.,  Johnson. 

To  this  amended  declaration  defendant  pleaded  the  ^n- 
eral  issue  and  the  statute  of  limitations.  To  the  plea  of  the 
statute  of  limitations  plaintiff  demurred.  The  demurrer 
was  sustained  and  defendant  excepted.  This  ruling  of  the 
court  is  assigned  as  error.  The  court  found  for  plaintiff 
and  rendered  judgment  against  the  insurance  company  for 
$500.     The  form  of  the  judgment  is  as  follows : 

"  Whereupon  the  court,  upon  consideration,  finds  defend- 
ant, Metropolitan  Life  Insurance  Company, guilty  in  manner 
and  form  as  charged  in  the  amended  declaration  as  last 
amended;  and  it  is  adjudged  and  ordered  by  the  court  that 
the  said  defendant.  Metropolitan  Life  Insurance  Coraf)ariy, 
be  and  it  is  hereby  ordered  fined  in  the  sum  of  $5v.K).*' 
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Johnson,  who  was  made  co-defendant  by  the  amendment 
of  the  declaration,  was  not  in  court,  not  having  been  served, 
and  the  case,  as  to  him,  was  continued. 

Appellant  contends  that  the  amended  declaration  states 
a  new  and  different  cause  of  action.  If  it  does,  the  demur- 
rer to  the  plea  of  the  statute  of  limitations  should  have 
been  overruled,  as  in  such  case  the  statute  would  have  been 
a  complete  defense.  But  does  it  state  a  new  and  diflPerent 
action  ?  An  inspection  of  the  pleadings  shows  that  the 
gravamen  in  both  the  original  and  amended  declarations 
is  the  allegation  that  the  Metropolitan  Life  Insurance  Com- 
pany granted  a  rebate  of  premium  on  January  13,  1900,  of 
$8.41  to  one  Otis  E.  Ilarvick.  The  original  declaration 
alleged  that  this  was  done  by  its  agent 'Maddox;  the 
amended  declaration  that  it  was  done  by  its  agent  Johnson. 
The  offense  charged  is  the  same,  and  it  is  so  shown  by  the 
pleadings. 

The  cause  of  action  in  a  suit  is  the  act  or  thing  done  or 
omitted  to  be  done.  In  all  cases  of  this  character,  the  test 
is  whether  the  added  count  or  the  amended  declaration 
sets  out  a  new  act  or  thing  as  the  cause  of  action,  or^ 
whether  it  states  in  a  different  form  the  original  act  or 
thing  as  the  cause.  Phelps  v.  I.  C.  R.  R.  Co.,  94  111  54S; 
Swift  &  Co.  V.  Madden,  1G5  111.  45. 

"Where  an  amended  declaration  merely  states  in  a  differ- 
ent form  the  cause  of  action  set  out  in  the  original  declara- 
tion, it  relates  back  to  the  commencement  of  the  suit  and  is 
not  subject  to  the  plea  of  the  statute  of  limitations.  Swift 
&  Co.  V.  Foster,  163  111.  52;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Jones,  149  111.  364. 

If  the  amended  declaration,  upon  inspection,  does  not 
present  a  different  cause  of  action,  a  demurrer  to  the  plea 
of  the  statute  of  limitations  is  properly  sustained.  C.  &  N. 
W.  Ry.  Co.  V.  Gillison,  173  111.  264. 

Undet  our  statute,  the  right  to  amend  after  evidence 
heard,  by  discontinuing  as  to  one  defendant  and  adding 
a  new  defendant  is  clear.  Practice  Act,  Chap.  110,  Sec. 
24. 
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The  sarae  section  provides  that  "  the  adjudication  of  the 
court  allowing  an  amendment,  sh^ll  be  conclusive  evi- 
dofice  of  the  identity  of  the  count." 

In  Thomas  v.  Fame  Insurance  Company,  108  111.  99,  it  is 
said: 

"  It  was  undoubtedly  the  intention  of  the  legislature 
in  adoptins:  this  provision,  that  no  amendment  after  tiie 
*  commencement  of  the  suit  and  before  tinal  judcrment, 
resultino^  in  a  chanofe  or  substitution  of  parties  to  the  action, 
or  in  a  change  in  the  form  of  the  action,  should  be  deemed 
a  change  in  the  action  itself." 

In  view  of  the  statute  and  the  authorities  cited,  we 
think  there  was  no  error  in  sustaining  the  demurrer  to  the 
plea. 

Appellant  contends  that  under  the  declaration  as 
amended,  the  court  erred  in  rendering  judgment  against 
the  insurance  company;  that,  it  being  sued  together  with 
Johnson  as  its  agent,  the  judgment  would  have  to  be  a  joint 
judgment  against  both. 

The  statute  makes  the  company  severally  as  well  as 
jointly  liable  with  its  agent.  As  a  corporation  it  can  vio 
late  the  law  only  through  its  agents.  The  company  and 
its  agent  might  be  sued  separately,  and  judgment  obtained 
against  each,  but  there  could  be  but  one  recover}^;  nor 
could  there  be  but  one  recovery  against  the  company  for 
the  same  rebate,  whether  made  by  the  act  of  one  or  a  dozen 
of  its  agents.  If  Johnson  had  been  served  and  in  court, 
the  judgment  should  have  been  a  joint  judgment,  against 
the  company  and  against  him. 

In  ^uch  case,  the  decision  in  Indiana  Millers'  Fire  Insur- 
ance Company  v.  The  People,  ITO  111.  474,  cited  by  appel- 
lant, would  be  in  point.  In  that  case,  both  the  compan}'^ 
and  its  agent  were  in  court.  In  this  case,  Johnson  not 
having  been  served,  judgment  could  not  be  rendered  against 
him.  The  record  shows  the  case  continued  against  him, 
and  judgment  can  yet  be  had  against  him,  if  the  evidence 
warrants.     Practice  Act,  Chap.  110,  Sec.  10. 

There  was  no  error,  then,  in  rendering  judgment  against 
the  insurance  company  only. 
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Appellant  urges  that  the  evidence  fails  to  show  that 
Johnson  was  an  agent  of  the  company.  That  the  rebate 
was  made  to  Harvick  i»  not  questioned,  nor  is  it  denied 
that  a  policy  was  issued  by  the  company  on  a  contract  for 
insurance,  however,  and  by  whomsoever  the  contract  was 
made.  To  this  extent  the  company  ratified  what  had  been 
done.  The  company  can  not  escape  liability  under  the 
statute,  by  claiming  that  parties  who  solicited  and 
obtained  applications  for  insurance  which  were  received 
by  the  company,  and  policies  issued  upon  them,  had  not 
been  formally  appointed  agents  when  they  secured  the 
applications.  The  company  recognizes  such  parties  as 
agents  when  it  accepts  and  acts  upon  what  they  have 
done.  The  fact  that  such  parties,  without  the  knowledge 
of  the  company,  have  done  what  is  prohibited  by  the 
statute,  is  no  more  a  defense,  than  if  an  appointed  agent 
had  violated  the  statute,  and  that,  too,  in  disregard  of  posi- 
tive instructions  by  the  company  not  to  do  so.  That  a 
corporation  may  be  liable  for  a  penalty,  although  its  agent 
has  violated  the  statute  against  its  express  orders,  has  been 
repeatedly  held  in  this  state.  If  it  were  otherwise,  a  corpora- 
tion could  never  be  held  liable  for  a  violation  of  the  law  if  it 
directed  its  agent  not  tp  violate  the  law.  We  think,  too, 
that  the  evidence  fairly  tends  to  show  that  Johnson  at  the 
time  of  soliciting  the  application,  was  a  recognized  agent 
of  the  insurance  company. 

«r.  M.  Craig,  actuary  for  the  company,  testifies,  "The 
application  was  secured  by  agent  F.  A.  Johnson,  assisted 
by  an  assistant,  M.  M.  Maddox." 

Walter  Funk  testifies: 

"I  am  superintendent  of  the  Metropolitan  Life  Insurance 
Company,  in  its  industrial  branch,  and  general  agent  in  the 
ordinary  branch.  F.  A.  Johnson  was  agent  in  the  indus- 
trial branch  to  write  insurance,  and  he  had  the  power  to 
take  applications  in  the  ordinary  branch.  The  policy  was 
issued  m  the  name  of  the  agent  whose  district  it  was, 
which  was  me." 

Mr.  Funk's  testimony  further  shows  that  the  premium, 
less  the   rebate,  was  remitted    to  the   company,  and  the 
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polic}'^  issued;  that  he,  as  a  general  agent,  received  no 
commission  on  this  premium  for  the  first  year,  but  would 
receive  a  commission  on  renewals^in  subsequent  years. 

Other  alleged  errors  than  those  herein  discussed  are 
assigned. 

As  stated  before,  the  main  ground  urged,  namely,  that 
the  insurance  company  cannot  be  held  liable  for  acts  of 
agents  done  in  violation  of  its  orders  or  without  its  knowl- 
edge, has  been  discussed  and  passed  upon  in  Franklin 
Ins.  Co.  V.  People  ex  rel.  Yancey,  sttpra. 

A  re-discussion  in  this  case  would  be  on|y  a  substantial 
repetition  of  what  is  said  there.  Other  objections  urged 
on  a  motion  to  arrest  judgment,  and  other  errors  assigned 
on  the  record  are  not  discussed  by  counsel  for  appellant, 
and  may  therefore  be  considered  as  waived. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


M.  A.  Hankins  t.  J.  E.  Colley. 

1.  Propositions  op  Law— W^Tiat  is  Sufficient  Evidential  Support  to 
Justify  Holding  Them  as  Law  Applicable  to  the  Assumed  State  of  Case, 
— Where  there  is  evidence  in  the  record  tending  to  prove  the  hypotheses 
upon  which  propositions  of  law  are  based,  it  is  sufficient  evidential 
supix)rt  of  the  proposition  to  make  it  the  duty  of  the  court  to  hold  them 
as  law. 

2.  Practice— W^ere  the  Parties  Waive  a  Jury.— Where  the  parties 
waive  a  jury  and  the  case  is  tried  by  the  court,  sitting  as  a  jury,  the 
court  stands  in  the  place  of  the  jury,  and  the  decision  wiU  be  reversed 
or  affirmed  by  the  same  rules  which  govern  when  the  factfs  are  tried  by 
a  jury. 

Ropleyin.— Appeal  from  the  Circuit  Ck)urt  of  Johnson  CJounty;  the 
Hon.  Alonzo  K.Vickers,  Judge  presiding.  Heard  in  this  court  at  the 
August  term,  1902.  Reversed  and  remanded.  Opinion  filed  March  2, 
1903. 

Whitnel  &  Gillespie,  attorneys  for  appellant 

Spann  &  Cowan,  attorneys  for  appellee. 
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Mr.  Justicb  Ceeighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  replevin,  commenced  before  a  justice 
of  the  peace,  by  appellee  against  appellant,  to  recover'pos- 
session  of  one  horse.  The  writ  was  duly  served  on  appel- 
lant, but  the  horse  was  not  found,  and  the  case  proceeded 
to  trial  and  judgment  as  in  trover.  From  this  judgment 
an  appeal  was  taken  to  the  Circuit  Court  of  Johnson 
County,  where  jury  was  waived  and  the  case  tried  b}^  the 
court  without  a  jury,  resulting  in  a  judgment  in  favor  of 
appellee  for  $125. 

Among  the  questions  of  fact  involved  in  this  case,  upon 
which  the  evidence  is  conflicting,  are :  Was  appellee  the 
owner  of  the  horse  demanded  of  appellant,  and  was  appel- 
lant in  possession  of  the  horse  demanded,  at  the  time 
demand  was  made.  These  were  controlling  questions,  and 
as  to  them  the  record  discloses  two  material  errors. 

The  court,  over  appellant's  objection,  permitted  appellee 
to  testify  that,  in  the  absence  of  appellant,  she  had  at  vari- 
ous times  stated  to  different  persons  whose  names  she  gave, 
that  she  owned  the  horse  in  question.  The  persons  named 
were  neither  parties  in  adverse  interest,  nor  in  jftiy  way 
privies  thereto,  nor  is  there  anything  disclosed  in  the  rec- 
ord that  would  make  such  statements  competent  evidence 
for  any  purpose.  They  were  purely  self-serving  state- 
ments. And  the  court  followed  this  error  up  by  permit- 
ting, Over  arppelbnt's  objection,  one  of  the  persons  to  whom 
appellee  claimed  she  had  made  such  statement,  to  be  pro- 
duced and  to  testify  in  corroboration  of  appellee  as  to  such 
statement;  thus  permitting  her  to  establish  her  claim  of 
ownership,  at  least  in  part,  by  her  own  self-serving  state- 
ments. 

Upon  the  trial  in  the  Circuit  Court,  counsel  for  appellant 
submitted  to  the  court  certain  written  propositions  to  be 
held  as  law  in  the  decision  of  the  case.  Two  of  these  prop- 
ositions which  were  pertinent  to  the  issue  involved,  and 
which  stated  the  law  applicable  to  appellant's  theory  of  the 
case,  were  indorsed  by  the  trial  judge  as  follows:  "Evi- 
dence does  not  support  the  proposition.  Not  held;"  and, 
"  Not  supported  by  the  evidence.     Not  held." 
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The  evidence  tends  to  support  appellant's  theory  of  the 
case;  there  is  evidence  in  the  record  tending  to  prove  the 
hypotheses  upon  which  these  propositions  were  based. 
That  is  sufScient  evidential  support  of  the  propositions  to 
make  it  the  duty  of  the  court  to  hold  them  as  law  applica- 
ble to  the  assumed  state  of  case,  without  reference  to  what 
the  court  may  finally  find  as  to  the  weight  of  the  evidence 
bearing  upon  the  issue  of  fact  involved  in  the  proposition. 

"  Where  the  parties  waive  a  jury,  and  the  case  is  tried  by 
the  court,  sitting  as  a  jury,  the  court  stands  in  the  place  of 
the  jury,  and  the  decision  will  be  reversed  or  affirmed  by 
the  same  rules  which  govern  when  the  facts  are  tried  bv  a 
jury."     Field  v.  Chicago  &  R.  I.  R.  E.  Co.,  71  111.  458.  " 

We  are  of  opinion  that  the  errors  above  discussed  are  of 
sufficient  gravity,  under  the  facts  of  this  case,  to  call  for  a 
reversal,  and  as  the  case  must  again  be  tried,  we  purposely 
refrain  from  any  discussion  as  to  the  weight  of  the  evi- 
dence. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 


James  F.  Thomas  v.  James  M.  Hamill. 

1.  Solicitor's  Fees— Co-<enanf  Hiring  His  Law  Partner  to  Conduct 
Partition  Proceedings.— -An  attorney  at  law,  who  owns  an  interest  in 
land,  with  other  parties,  and  desires  to  have  it  partitioned,  may  employ 
competent  attorneys  to  commence  and  conduct  proceedings  to  secure  a 
partition  of  it,  even  if  the  attorneys  are  copartners  with  him  in  the 
practice  of  law,  so  long  as  he  does  not  share  in  the  fees  received  by 
them,  either  directly  or  indirectly.  ^ 

2.  SAMK—^Vhat  Must  be  Set  Forth  in  the  BUI  under  Sec,  40  of  the 
Law  Conceiming  *'  Partition.'' — It  is  absolutely  necessary,  under  Sec.  40 
of  the  law  concerning  "  partition,"  that  the  complainant  or  complain- 
ants in  the  bill  or  petition  sliall  accurately  set  forth  the  interest  of  each 
complainant  and  defendant  in  the  **real  estate"  sought  to  be  parti- 
tioned, as  a  condition  precedent  to  the  payment  of  complainant's  attor- 
ney's fees  by  all  of  the  co-tenants  of  the  property. 

3.  Rents— A o<  Real  Estate.— B.er\ts  are  not  **  real  estate,"  but  when 
they  have  accrued  they  are  pei-sonal  property. 

4.  Same— H7i<?re  One  Co-tenant  Receives  More  than  His  Share  in 
Partition, — In  a  partition  of  real  estate,  if  one  co-tenant  has  received 
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more  tbail  his  share  of  the  rents  that  have  accrued,  he  may  in  the  same 
proceeding  be  required  to  account  for  them,  if  the  bill  is  so  framed  as 
to  allow  it  to  be  done,  but  the  complainant  in  the  bill  is  not  bound  to 
claim  an  accounting,  and  if  he  does  claim  it,  he  may  dismiss  his  bill  as 
to  the  matter  of  rents  without  prejudicing  his  right  to  attorney's  fees 
for  conducting  an  amicable  suit  or  proceeding  for  partitioning  the  real 
estate  out  of  which  the  rents  grow. 

Bill  for  Partition.— Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Martin  W.  Scharfer,  Judge  presiding.  Heard  in 
this  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed  March 
2,  1903. 

Edward  L.  Thomas,  attorney  for  appellant. 

F.  J.  TEOKLENBURa  and  H.  M.  Needles,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  and  decree  of  the  Circuit 
Court  of  St.  Clair  County,  allowing  appellee  a  solicitor's  fee 
of  $600  in  a  certain  partition^  case  brought  by  appellee 
against  appellant  and  others,  to  partition  certain  valuable 
lands  in  St.  Clair 'County. 

The  land  was  not  partitioned  in  fact,  but  was  sold  by  the 
master  in  chancery  for  $31,000,  under  a  decree  of  sale 
entered  by  the  court. 

No  question  is  raised  as  to  the  valire  of  the  services,  and 
the  only  question  before  us  to  be  determined,  is  whether 
appellee  is  entitled  to  have,  out  of  the  fund  in  the  hands 
of  the  master,  a  reasonable  sum  to  compensate  his  solicitors 
for  conducting  and  carrying  on  the  proceedings  in  the 
case  to  a  final  termination  of  it,  which  resulted  in  turning 
the  land  into  money  to  be  distributed  among  the  co-ten- 
ants of  the  land  as  their  several  interests  have  been  found 
by  the  chancellor,  in  the  decree  rendered  by  him. 

Starting  with  the  assumption  that  the  decree  finding 
that  appellee  is  entitled  to  be  paid  out  of  the  gross  fund 
the  sum  of  $600  for  the  legal  services  he  has  caused  to  be 
rendered  for  the  benefit  of  all  the  co-tenants,  as  was  found 
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by  the  court,  it  is  incumbent  on  the  appellant  to  show  that 
the  chancellor  erred  in  rendering  the  decree  he  did. 

Appellee  is  an  attorney  at  law  and  he  em^^yed  two 
solicitors  to  file  the  bill  and  conduct  the  case,  one  of* whom 
was  his  copartner,  and  it  is  insisted  by  appellant  that 
because  of  this  relation  he  is  not  entitled  to  any  solicitors' 
fees  to  be  paid  from  the  general  fund,  and  cit^s  in  support 
of  his  contention,  Cheney  v.  Ricks,  168  111.  533.  In.  that 
case  one  of  the  co-tenants  was  an  attorney  at  law,  and  as 
such  prosecuted  the  case,  and  was  held  to  be  entitled  to  no 
.  attorney's  fees  for  his  services.  We  discover  no  reason  for 
holding  that  case  to  be  authority  that  should  govern  this 
case. 

If  it  appeared  from  the  evidence  that  appellee  was  to 
share  with  his  copartner  in  his  share  of  the  fees,  then  the 
condition  of  the  matter  would  be  different;  but  as  we 
understand  the  evidence,  ho  such  agreement  or  under- 
'  standing  was  proved,  and  it  seems  to  us  that  appellant 
misconstrues  the  evidence  he  relies  upon  to  support  his  con- 
tention. 

^e  know  of  no  legal  reason  why  an  attorney  at  law, 
who  owns  an  interest  in  land,  with  other  parties,  and 
desires  to  have  it  partitioned,  may  not  employ  competent 
attorneys  td  commence  and  conduct  proceedings  to  secure  a 
partition  of  it,  even  if  the  attorneys  are  copartners  with 
him  in  the  practice  of  law,  so  long  as  he  does  not  share  in 
the  fees  received  by  them,  either  directly  or  indirectly. 

Re})utable  attorneys  are  not  numerous  who  care  to  con- 
duct legal  proceedings  in  cases  where  they  are  personally 
interested,  and  when  the}^  become  clients  they  are  entitled 
to  the  same  rights  before  the  law  that  other  clients  who 
are  not  attorneys  are  entitled  to. 

The  bill  as  filed,  prayed  for  an  accounting  by  appellant 
for  rents  received  by  him,  but  did  not  allege  or  charge  he 
had  received  any  rents.  Appellant  demurred  to  this  part 
of  the  prayer  of  the  bill,  but  no  ruling  of  the  court  was 
made  on  the  demurrer,  and  appellee  waived  of  record  that 
part  of  the  bill,  and  appellant  withdrew  his  demurrer,  and 


Fourth  District — August  T33rm,  1902.     627 

Thomas  v.  Hamill. 

for  himself  and  as  solicitor  for  all  of  the  other  defendants, 
answered  the  bill  in  the  following  manner,  viz.: 

"And  now  come  the  defendants  in  the  above  entitled 
cause,  by  their  solicitor,  Edward  L.  Thomas,  and  for  answer 
to  said  bill  of  complaint  say:  1.  That  'the  interests  of 
said  parties  as  set  out  in  said  bill  are  correct.  2.  That 
they  join  in  with  the  prayer  of  said  complainant  for  the 
partition  of  said  premises  as  set  out  in  said  bill  of  com- 
plaint." 

Appellant's  further  contention  is,  that  because  he  filed  a 
demurrer  to  appellee's  bill,  therefore,  so  far  as  he  is  con- 
cerned, appellee's  solicitors  should  not  be  paid  out  of  the 
common  fund  for  their  services  in  the  case,  and  cites  in 
support  of  his  view  of  the  matter,  Metheny  et  al.  v.  Bohn, 
164:  111.  495,  and  Dunn  et  al.  v.  Berkshire  et  al.,  176  111. 
243.  In  the  Metheny  case,  aupray  the  bill  was  filed  by 
Bohn,  who  claimed  title  to  an  undivided  half  of  the  land 
sought  to  be  partitioned,  as  a  son  and  heir-at-law  of  Samuel 
Bohn,  deceased,  subject  to  the  dower  of  the  widow  of  the 
deceased,  and  that  the  title  to  the  other  undivided  half  of 
the  land  had  descended  to  Leonetta.C.  Metheny,  a  daugh- 
ter of  deceased,  subject  to  the  dower  of  the  widow  of 
deceased,  and  on  this  theory  the  bill  was  framed;  but 
Leonetta  C.  Metheny  did  not  admit  that  the  rights  of  the 
parties  in  and  to  the  land  were  correctly  set  forth  in  the 
bill,  and  she  answered  the  bill  setting  up  title  in  herself  to 
the  entire  land,  as  the  sole  heir-at-law  of  her  deceased 
father.  After  extended  litigation,  the  courts  found  that 
the  rights  of  the  parties  to  the  land  were  correctly  set 
forth  in  the  bill.  The  commissioners  appointed  by  the 
court  to  partition  the  land,  found  it  was  not  susceptible  of 
being  partitioned,  and  accordingly  they  appraised  it,  and 
the  land  was  sold  by  the  master  in  chancery,  as  in  this 
case,  and  thereupon  the  complainant  asked  for  his  attor- 
ney's fees  to  be  paid  out  of  the  gross  fund  received  for  the 
land,  after  the  value  of  the  widow's  dower,  which  by  her 
consent  was  sold  by  the  master,  was  taken  therefrom,  and 
payment  was  so  ordered  by  the  court  below,  which  order 
was  by  the  Supreme  Court  reversed,  because,  among  other 
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reasons,  the  proceedings  were  not  "amicable,"  between  the 
parties  to  the  bill,  and  that,  as  we  understand  appellant,  is 
the  ground  of  his  defense  in  this  case.  The  facts  in  the 
Metheny  case  differ  widely  from  the  facts  in  this  case,  and 
the  law  of  that  case  should  not  be  made  to  govern  this  case. 
It  seems  to  us  that  the  defense  set  up,  if  it  ever  had  any 
merit,  comes  too  late  to  be  favored. 

It  was  not  necessary  for  appellee  to  set  up  in  his  bill  any 
claim  against  appellant  for  rents  received  by  him,  even  if 
he  had  received  any,  of  which  there  is  no  direct  allegation 
in  the  bill,  and  whatever  allegations  about  rents  there  were, 
they  were  immediately  abandoned  by  appellee,  and  that 
part  of  the  bill  was  practically  dismissed  by  appellee,  as 
was  found  by  the  court  in  the  principal  decree.  Appellant 
insists,  as  we  understand  him,  that  the  supposed  claim  for 
rent  was  dismissed  through  some  kind  of  agreement;  but  if 
that  is  so,  it  does  not  change  the  condition  of  the  parties, 
unless  they  were  thereby  brought  into  a  more  amicable 
relation  toward  each  other  than  theretofore  may  have 
existed  concerning  the  prosecution  of  the  main  case  as 
begun  by  appellee,  for,  certainly,  at  the  time  appellant  filed 
his  ans\Ver  to  the  bill,  which  seems  to  have  been  after  the 
claim  for  rent  was  abandoned  or  settled,  he  for  himself  and 
his  clients  heartily  joined  with  appellee  in  having  the 
course  that  appellee  had  marked  out  to  get  a  speedy  parti- 
tion of  the  land  fully  carried  to  a  termination.  We  hear 
of  no  complaint  from  appellant  until  the  matter  of  paying 
appellee's  solicitors  for  their  services  was  raised.  Appellant 
is  an  able  lawyer,  and  he  knew  that  lawyers  generally 
expect  to  be  paid  reasonable  sums  for  their  services  in  par- 
tition cases,  and  he  knew  that  appellee  was  not  giving  his 
time  and  services  to  conducting  the  case,  but  had  employed 
other  attorneys  to  perform  the  necessary  labor  required  in 
that  behalf;  hence  it  seems  that  if  appellant,  at  the  time  he 
filed  his  answer  in  the  case,  which  was  not  only  an  approval 
of  what  appellee  had  already  caused  to  be  done,  but  was 
also  a  very  decided  request  by  appellant  to  continue  what 
bad  been  begun  until  the  case  was  ended,  did  not  expect  to 
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pay  his  just  share  of  the  cost  of  legal  services  performed  for 
the  benefit  of  the  entire  co-tenants,  he  would  have  made  it 
manifest  to  appellee  in  unmistakable  terras;  but  he  did 
nothing  of  the  kind,  and  under  such  circumstances  he  has 
at  best  but  a  flimsy  reason  to  offer  for  not  paying  for  serv- 
ices which  were  necessary,  and  which  were  performed  for 
his  benefit,  and  substantially  at  his  request. 

Section  40  of  the  law  concerning  "Partition,"  under 
which  appellee  claims  to  be  entitled  to  recover  attorney's 
fees,  is  as  follows:  , 

"In  all  proceedings  for  the  partition  of  real  estate,  when 
the  ri-^hts  and  interests  of  all  the  parties  in  interest  are 
properly  set  forth  in  the  petition  or  bill,  the  court  shall 
apportion  the  costs,  including  the  reasonable  solicitor's 
fees,  among  the  parties  in  interest  in  the  suit,  so  that  each 
party  shall  pay  his  or  her  equitable  portion  thereof,  unless 
the  defendants  or  some  one  of  them  shall  interpose  a  good 
and  substantial  defense  to  said  bill  or  petition.  In  such 
case  the  party  or  parties  making  such  substantial  defense 
shall  recover  their  costs  against  the  complainant  according 
to  equity." 

It  is  absolutely  necessary,  under  this  section  of  the  law, 
that  the  complainant  or  complainants  in  the  bill  or  petition 
shall  accurately  set  forth  the  interest  of  each  complainant 
and  defendant  in  the  "  real  estate '.'  sought  to  be  partitioned, 
as  a  condition  precedent  to  the  payment  of  complainant's 
attorney's  fees  by  all  of  the  co-tenants  of  the  property. 

Kents  are  not  "  real  estate,"  but  when  they  have  accrued 
they  are  personal  property.  It  is  true  that  in  a  proceeding 
in  equity  for  a  partition  of  real  estate,  if  one  co-tenant  has 
received  more  than  his  share  of  the  rents  that  have  accrued, 
he  may  in  the  same  proceeding  be  required  to  account  for 
.them,  if  the  bill  is  so  framed  as  to  allow  it  to  be  done;  but 
the  complainant  in  the  bill,  as  we  have  already  said,  is  not 
bound  to  claim  an  accounting,  and  if  he  does  claim  it  he 
may  dismiss  his  bill  as  to  the  matter  of  rents  without  prej- 
udicing his  rights  to  attorney's  fees  for  conducting  an 
amicable  suit  or  proceeding  for  partitioning  the  real  estate 
out  of  which  the  rents  grew. 

Vol.  CVI34 
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We  BO©  nothing  in  the  case  of  Dunn  et  al.  v.  Berkshire 
et  al.,  stipra,  that  is  not  contained  in  the  Metbeny  case, 
and  we  think  neither  of  the  two  cases,  nor  both  together, 
should  rule  this  case,  and  the  decree  of  the  Circuit  Court 
is  affirmed. 


Republic  Iron  and  Steel  Co«  r.  Sigmond  Badis. 

1.  Instructions—  Upon  Matters  Inadmissible  in  Evidence  under  the 
Pleadings, — It  is  error  to  instruct  the  jury  upon  matters  inadmissible  in 
evidence  under  the  pleadings,  when  proper  objections  are  made,  even 
though  the  court  admits  evidence  against  the  objections. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Silas  Cook,  Judge  presiding.  Heard 
in  this  court  at  the  August  term,  1902.  Reversed  and  remanddd.  Opin- 
ion filed  March  2,  1003. 

A.  &  J.  F.  Lee  and  C.  E.  Pope,  attorneys  for  appellant. 

Alexander  Flannioen  and  B.  H.  Canby,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

Appellee  was  injured  while  in  the  employ  of  appellant 
in  the  capacity  of  assistant  shearman.  A  judgment  for 
the. sum  of  $1,200  was  rendered  against  appellant  after  a 
remittitur  of  $600  had  been  entered. 

The  injuries  were  received  on  the  27th  of  March,  1001, 
some  time  near  twelve  o'clock  at  night.  Appellee  had 
been  employed  some  months  in  the  capacity  of  a  common 
laborer,  and  there  is  evidence  tending  to  show  that  he 
had,  prior  to  that  time,  done  the  particular  work  which 
he  was  doing  when  he  was  hurt.  Appellant,  in  its  shops, 
operated  a  shearing  machine,  for  the  purpose  of  cutting 
scrap  iron  and  billets  into  required  lengths,  the  machine 
being  operated  by  steam.  At  the  particular  time  in  ques- 
tion, a  billet,  variously  estimated  to  be  from  twelve  to 
twenty-four  feet  long,  and  from  one  and  a  half  to  two 
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and  a  half  inches  thick,  was  at  the  machine  to  be  cut. 
The  billet  was  placed  on  ''  horses,"  with  iron  rollers,  length- 
ways against  the  jaws  of  the  shears.  Appellee's  duty 
required  him  to  help  push  the  billet  under  the  shears.  Joe 
Daniels  was  shearman  in  charge  of  the  machine,  and  he 
had  authority  to  direct  the  appellee  about  the  work;  his 
duties  further  required  him  to  see  that  the  billet  was  cut 
into  required  sizes,  and  to  turn  on  the  steam  to  furnish 
power  for  the  shears.  After  the  billet  was  adjusted  under 
the  shears,  the  upper  jaw  would  descend,  and  the  pressure 
would  lift  the  end  of  the  billet  where  appellee  was  work- 
ing, until  arrested  by  a  guard.  In  order  to  avoid  trouble, 
it  is  necessary  that  the  assistant  shearman  should  lift  that 
end  of  the  billet  up  at  the  same  time  that  the  upper  jaw 
•descends. 

Appellee  had  often  seen  the  shears  work,  and  he  had 
noticed  that  the  end  of  the  billet  which  is  away  from  the 
shears  would  liaise  up.  From  his  own  testimony  he  seems 
to  have  been  bending  over  the  billet  at  the  time  the  shears 
came  together,  and  it  was  at  this  time  he  received  the 
injury. 

The  declaration  filed  contains  allegations  which  are  both 
immaterial  and  unsupported  by  proof,  a  fact  admitted  b}'^ 
counsel. 

The  negligence  alleged  is  that  "the  said  foreman  (Dan- 
iels) then  and  there  negligently  and  carelessly  ordered  and 
commanded  the  plaintiff,  under  threat  of  immediate  dis- 
charge if  he  failed  or  refused  to  do  so,  to  lift  up  said  piece 
of  iron,  to  guide  and  push  it  through  said  machine." 

During  the  progress  of  the  trial,  counsel  for  appellee 
asked  Thomas,  the  superintendent  of  appellant,  the  follow- 
ing question :  "  In  order  that  the  assistant  shall  not  get 
hurt  by  tjie  piece  of  iron  flying  up,  is  it  not  necessary  that 
he  should  know  that  if  he  does  not  hold  his  end  of  the 
piece  of  iron  up,  it  is  liable  to  fly  up  ?  should  he  not  know 
that,  in  order  to  protect  himself  ? " 

Counsel  for  appellant  made  the  following  objection : 
''There  is  no  allegation  here  of  want  of  proper  instruc- 
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tions.  I  object  to  that  as  incompetent,  irrelevant  and 
immaterial  to  any  issue  of  the  case."  The  court  overruled 
the  objection,  and  the  witness  answered  :  "  He  should  know 
that,  in  order  to  protect  himself." 

At  the  close  of  plaintiffs  evidence,  and  at  the  close  of 
all  the  evidence,  the  defendant  asked  peremptory  instruc- 
tions, to  find  the  issues  for  the  defendant;  each  request  was 
denied.  At  the  instance  of  the  appellant,  the  court  gave 
the  following  instruction  to  the  jurj  on  the  merits  of  the 
case : 

"  Although  the  jury  may  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  upon  the  occasion 
in  question  which  contributed  directly  to  the  injury  com- 
plained of,  vet  if  they  further  believe  from  the  evidence 
that  the  plaintiff  was  also  guilty  of  negligence  which  con- 
tributed directly  to  the  injury,  then  the  plaintiff  can  not* 
recover  in  this  suit." 

Another  instruction,  submitting  the  question  of  general 
negligence,  was  likewise  given  the  jury  at  the  instance  of 
appellant,  and  the  contention  of  appellee  is,  that  even 
if  the  question  and  answer  given  were  incompetent  under 
the  issues  made  by  the  declaration,  the  defendant  aban- 
doned the  issues  as  made  by  the  pleadings  and  submitted 
the  issues  as  made  by  the  evidence,  and  that  for  such 
reason  the  error  is  waived.  For  the  support  of  that  posi- 
tion the  case  of  Illinois  Steel  Co.  v.  Novak,  184  III.  501, 
and  Chicago  &  Alton  R.  R.  Co.  t.  Harrington,  192  111. 
9,  27,  are  referred  to.  In  both  of  these  cases  the  evi- 
dence on  which  the  instructions  were  based  was  admitted 
without  objection ;  in  the  case  at  bar  a  specific  objection 
was  made  to  the  evidence,  and  the  objection  was  further 
available  under  the  peremptory  instructions  asked.  The 
objections  did  not  go  to  a  mere  variance  of  the  proof  but 
to  the  negligence  charged. 

Negligence  in  giving  orders  is  essentially  different  from 
negligence  in  failure  to  instruct  an  ignorant  servant.  A 
servant  may  be  injured  through  a  negligent  order,  whether 
he  has  been  properly  informed  of  danger  or  not.  It  is 
error  to  instruct   the  jury  upon  matters  inadmissible  in 
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evidence  under  the  pleadings,  when  proper  objections  are 
made,  even  though  the  court  admits  the  evidence  against 
the  objection,  Illinois  Central  R.  E.  Co.  v.  McKee,  43  111. 
119. 

For  the  error  indicated,  the  judgment  of  the  City  Court 
of  East  St.  Louis  is  reversed,  and  the  cause  is  remanded  to 
that  court. 


William  Landis  r.  John  M.  Wolfe. 

1.  Actions— i4««iimp«it  for  Ooods  Wrongfully  Taken,— One  whose 
goods  have  been  wrongfully  taken  from  him,  or  unlawfuUy  detained, 
has  no  cause  of  action  in  assumpsit  against  the  wrongdoer,  unless  either 
the  goods  have  been  converted  into  money,  or  into  money's  worth,  or 
there  has  been  a  subsequent  promise  to  pay. 

2.  Saimk— 'Assumpsit  Will  Lie  Where  Property  Has  Been  Actually 
Used.—Where  the  defendant  has  actually  used  the  property  an  action 
of  assumpsit  wiU  lie. 

Assnmpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Clay  County;  the  Hon.  Samuel  L.  Dwight,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1003.  Reversed  and  remanded. 
Opinion  filed  March  2, 1903. 

On  the  9th  day  of  March,  1901,  appellant  and  appellee 
entered  into  the  following  contract: 

"  I,  William  Landis,  agree  to  sell  my  entire  stock  of  mer- 
chandise, including  store  fixtures,  except  all  boots  and  shoes, 
to  J.  M.  Wolfe  at  net  invoice  price,  to  be  invoiced  between 
this  and  March  2^,  and  all  ^oods  sold  after  this  date  to  be 
charged  to  the  said  J.  M.  Wolfe  at  cost  price  and  he  to 
receive  the  proceeds  after  this  date  when  the  trade  is  fully 
consummated. 

March  9, 1901.  William  Landis." 

"  I,  J.  M.  Wolfe,  have  this  day  bargained  for  the  stock 
of  goods,  except  the  boots  and  shoes,  owned  by  William 
Landis,  and  agree  to  pay  for  same  as  follows:  My  equity, 
in  farm  of  164.14  acres  in  Blair  Township,  Clay  "County, 
111.,  amounting  to  $5,400;  $700  personal  property,  more  or 
less,  consisting  of  horses,  cattle,  ho^s,  farm  implements, 
faay,  C'jrn,  etc.,  exact  amount  to  be  determined  when  hay 
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and  corn  are  invoiced;  $S00  due  in  twelve  months,  secured 
by  a  bankable  note;  balance  to  be  secured  by  a  note  signed 
by  myself  and  wife  and  mortgage  on  store  fixtures.  I 
further  agree  to  pay  S16  interest  on  mortg«age  on  farm  for 
year  ending  March  20,  1902,  and  if  parties  will  not  accept 
payment  of  March  20, 1902, 1  agree  to  pay  the  interest  from 
that  time  until  the  mortgage  fully  matures. 

March  9,  1901.  .  John  M.  Wolfe." 

On  the  11th  day  of  March,  1901,  U.  S.  Wolfe,  a  brother 
of  appellee,  executed  the  following  agreement : 

"  I,  U.  S.  Wolfe,  agree  to  secure  the  payment  of  $800  to 
William  Landis  for  merchandise  bought  of  J.  M.  Wolfe  as 
soon  as  said  merchandise  is  invoiced. 

U.  S.  Wolfe.'' 

The  stock  of  goods  mentioned  in  the  agreement  was 
located  in  the  city  of  Sullivan,  Moultrie  county,  111.,  and 
it  is  admitted  that  appellee  had  delivered  to  appellant  the 
$700  item  of  personal  property  which  on  invoice  footed  up 
$731.96. 

The  evidence  of  other  acts  done  under  this  contract  is 
conflicting,  on  nearly  all  vital  points.  On  the  part  of 
appellant  the  evidence  tends  to  show  that  appellee  had  pre- 
pared a  warranty  deed  for  the  land  in  Clay  county;  that,  a 
question  having  arisen  as  to  when  appellee  should  Be 
entitled  to  possession  of  the  stock  of  goods,  the  deed  was 
taken  to  an  attorney  in  Sullivan,  who  was  to  determine 
what  ought  to  be  done  in  furtherance  of  the  contract  to 
entitle  appellee  to  the  possession  and  ownership  of  the 
stock  of  merchandise.  At  this  interview  both  parties  were 
present  and  Mr.  Whitfield,  the  attorney,  testified  that  noth- 
ing was  said  at  that  time,  whether  the  deed  was  to  be  a 
warranty  or  a  quit-claim;  that  the  parties  had  already 
arranged  that  TJ.  S.  Wolfe  should,  by  his  agreement  above 
quoted,  take  care  of  the  $800  bankable  note;  that  he  told 
the  parties  the  invoice  had  not  been  completed  and  as  the 
8800  item  had  been  taken  care  of  and  the  personal  property 
had  been  accepted  by  appellant,  all  that  remained  to  be 
done  was  for  appellee  to  execute  the  deed  to  the  land  and 
the  chattel  mortgage  on  the  fixtures,  and  the  note  to  be 
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signed  by  appellee's  wife,  and  when  these  acts  had  been 
done,  appellee  would  be  entitled  to  the  stock  of  goods. 
Appellant  stated  that  he  had  important  business  away  from 
Sullivan  and  the  chattel  mortgage  and  the  invoice  of  the 
fixtures  might  be  delayed  until  he  came  back.  This  con- 
versation took  place  in  the  forenoon  of  March  22d:  in  the 
afternoon  of  that  day  appellant  left  the  city  of  Sullivan, 
telling  his  clerk  in  charge  of  the  stock  of  goods  to  let 
appellee  have  the  ke}^  to  the  store  when  he  brought  him 
the  deed  for  the  land.  During  the  same  afternoon  appel- 
lee and  his  wife  went  to  Mr.  Whitfield's  office  and  executed 
the  deed,  at  which  time  appellant  was  not  present.  By 
direction  of  appellee,  Whitfield  changed  the  word  "  war- 
rant" in  the  deed  to  "quit-claim,"  and  appellee  delivered 
the  deed  to  appellant's  clerk,  who  delivered  the  key^  of 
the  store  to  appellee.^  Appellant  returned  to  Sullivan  on 
Monday,  March  25(th,  and  found  that  the  deed  had  been 
changed;  a  dispute  followed  which  ended  in  appellee  direct- 
ing appellant  to  get  out  of  the  store.  A  few  days  after, 
appellant  secured  a  temporary  injunction,  in  the  Moul- 
trie Circuit  Court,  enjoining  appellee  from  interfering 
with  appellant's  possession  of  the  store  and  directing  him 
*  to  turn  over  to  appellant  the  key  to  the  premises.  At  the 
September  term  of  the  Circuit  Court,  the  injunction  suit 
was  heard,  and  the  court  dismissed  the  bill  for  want  of 
equity.  On  the  5th  of  April,  1901,  appellee  sued  out  a  writ 
of  attachment  from  the  Circuit  Court  of  Clay  Count\% 
directed  to  the  sheriff  of  Moultrie  county,  who  levied  on 
the  stock  of  merchandise;  another  writ  was  also  sued  out 
and  directed  to  the  sheriff  of  Clay  county,  and  he  levied 
on  certain  real  property  in  that  county. 

Appellee's  evidence  tends  to  show  that  the  parties  had  a 
conversation  prior  to  the  time  they  went  to  Whitfield's 
office,  and  appellant  then  claimed  appellee  ought  to  give , 
him  a  warranty  deed;  that  the  agreement  between  the 
parties  was  then  read  over,  and  appellant  said  the  only 
deed  he  was  entitled  to  was  a  quit-claim;  but  this  conversa- 
tion is  denied  by  appellant. 
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It  is  admitted  that  the  invoice  of  the  stock  and  fixtures 
amounted  to  $9,391.55,  so  that  the  amount  which  would 
have  to  be  secured  by  a  chattel  mortgage  and  note,  to.  be 
executed  by  appellee  and  wife,  would  be  $2,459.59.  This 
part  of  the  contract,  as  we  understand  the  evidence  and  the 
contention  of  appellee,  appellee  had  neither  performed  nor 
offered  to  })erform,  prior  to  the  bringing  of  this  suit,  and  it 
was  not  important  whether  he  had  or  not,  because  under 
the  terms  of  the  agreement  of  March  9th,  appellant  was 
only  entitled  to  a  quitclaim  deed;  the  items  of  $700  and 
$S00  had  been  adjusted  by  the»  parties  themselves,  and 
appellee  having  delivered  the  deed  to  appellant's  clerk, 
according  to  appellant's  directions,  the  ownership  and  right 
of  possession  had  passed  to  appellee,  since  appellant  had 
agreed  that  the  chattel  mortgage  and  note  for  $2,459.59 
might  be  executed  afterward,  as  Mr.  Whitfield  suggested. 

The  original  declaration  alleged  that  appellant  was 
indebted  to  appellee  in  the  sum  of  $8,000,  *'for  unlawfully 
taking  possession  of  one  stock  of  merchandise,  belonging 
to  the  plaintiff  in  Sullivan,  Illinois,  and  converting  the 
siirae  to  his  own  use,  and  being  so  indebted,"  etc.  By 
various  amendments  during  the  course  of  the  trial  the«^ 
damnxim  was  amended  to  $12,500;  the  declamtion  itself 
was  so  amended  as  to  allege  an  indebtedness  for  goods, 
wares  and  merchandise  "sold  and  delivered  "  to  appellant. 
The  trial  resulted  in  a  verdict  against  appellant  in  the  sum 
of  $11,000';  after  overruling  a  motion  for  a  new  trial,  judg- 
ment was  rendered  on  the  verdict  and  appellant  has 
brought  the  appeal  here  to  reverse  the  judgment. 

John  R.  Edkn,  J.  K.  Maktin  and  E.  J.  Miller,  attorneys 
for  appellant. 

R.  M.  Pedro  and  Mills  Bros.,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Bioelow  delivered  the  opinion  of 
the  court. 

The  groundwork  of  the  present  action  is  the  claimed 
right  of  appellee  to  recover  in  assumpsit,  the  value  of  the 
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entire  stock  of  goods  "which  he  claims  appellant  wrong- 
fully took  and  converted  to  his  own  use;  the  action  was  not 
limited  to  such  goods  as  appellant  may  have  sold,  used,  or 
traded  away,  after  he  took  the  goods,  and  before  the  levy 
of  the  writ  of  attachment.  If  appellee's  contention  shpuld 
.be  admitted  to  be  that  he  was  the  owner  of  the  goods,  and 
appellant  has  wrongfully  taken  them  and  converted  them 
so  as  to  raise  a  trover  liability,  still,  under  the  law  of  this 
state  he  is  not  entitled  to  recover  in  this  action  of  assumjv 
sit.  As  long  ago  as  the  case  of  Morrison  v.  Rogers,  2 
Scam.  317,  the  law  has  been  declared  to  be,  that  one  whose 
goods  have  been  wrongfully  taken  from  him,  or  unlawfully 
detained,  has  no  cause  of  action  in  assumpsit  against  the 
wrongdoer,  unless  either  the  goods  have  been  converted 
into  money,  or  into  money's  worth,  or  there  has  been  a 
subsequent  promise  to  pay.  This  case  and  the  principles 
which  it  lays  down,  has  never  been  departed  from  by  the 
Supreme  Court;  on  the  contrary,  the  decision  has  been  fol- 
lowed by  many  adjudications  of  that  court  and  the  Appel- 
late Courts  in  this  state,  in  which  the  case  is  expressly 
approved;  so  strongly  has  this  principle  been  enforced  that 
in  a  case  where  there  was  a  contract  of  sale  which  was  void 
by  reason  of  the  fraud  of  the  purchaser,  and  the  seller 
rescinded  the  sale  because  of  the  fraud,  it  was  held  that 
assumpsit  would  not  lie,  but  that  the  plaintiflf  was  driven 
to  his  action  of  trover  or  replevin,  if  the  action  were  com- 
menced prior  to  the  time  of  the  expiration  of  the  credit 
given  in  the  void  contract.  Kellogg  v.  Turpie,  93  111.  265. 
In  that  case  the  rights  of  the  plaintiflf  originated  in  an 
apparent  contract  of  sale,  and  yet  it  was  determined  that 
if  the  plaintiflf  rescinded  the  contract,  he  could  not  appeal 
to  it  to  show  that  the  origin  of  his  right  was  ex  contractu; 
in  the  case  at  bar  there  is  no  attempt  to  show  anything 
except  that  appellant  wrongfully  took  and  wrongfully 
detains  the  stock  of  merchandise  in  dispute,  and  by  those 
facts  it  is  sought  to  force  upon  him  an  involuntary  pur- 
chase. This  can  not  be  done  under  the  law  as  declared  by 
the  course  of  the  decisions  in  this  state.    Where  the  de- 
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fendant  has  actually  used  the  property,  as  distinguished 
from  taking  and  detaining  it,  there  is  authority  in  this  state 
for  saying  that  the  action  will  lie.     T.  W.  &  W.  Ey.  Co. 
V.  Chew,  67  111.  378;  City  of  Elgin  v.  Joslyn,  136  111.  525. 
This  case  is  in  itself  a  good  illustration  why  the  distinction 
lying  at  the  basis  of  the  decisions,  should  be  insisted  upon. 
When  the  defendant  wrongfully  takes  property,  and  either 
sells  it,  or  trades  it  away,  or  consumes  it,  there  is  no  diffi- 
culty  in  applying  the  rule  which   permits  a  plaintiff  to 
waive  the  tort,  and  sue  on  a  contract  implied  by  the  law, 
for  in  such  a  case  the  defendant  has  taken  the  final  step 
which  makes  the  proof  consistent  with  the  allegation  of  a 
contract;  Coole}'^  on  Torts,  pp.  91-95;  but  when  the  evi- 
dence merely   shows  the  property   has   been  taken  and 
wrongfully  detained  without  any  further  act  appropriating 
it,  where  is  there  room  for  saying  either  that  the  defendant 
intended  to  purchase  it  or  that  the  law  will  imply  the  con- 
tract relation  of  a  sale?    In  this  case  the  defendant  may 
well  have  thought  that  the  deed  was  changed  against  him 
without  his  authority,  and  that  he  would,  as  he  did,  regain 
the  possession  of  the  stock  of  mercJiandise,  so  as  to  com|)el 
appellee  to  give  him  a  warranty  deed,  as  he  believed  him- 
self entitled  to,  and  by  this  means  (wrongful  it  may  be) 
he  would  force  the  consummation  of  the  contract  of  March 
9th.     His  act  of  conversion  reached  no  further  than  wrong- 
fully taking  and  detaining  the  property,  intending  to  hold 
it  for  the  rightful  owner  when  he  should  comply  with  the 
terms  of  the  contract,  as  perhaps  wrongfuUj'  construed  by 
appellant;  that  such  wrongful  taking  and  detention  may 
be  sufficient  for  the  recovery  of  the  same  amount  in  dam- 
ages by  an  action  of  trover  or  trespass  may  be  admitted. 
But  how  does  the  evidence  tend  to  show  a  contract  rela- 
tion, created  either  by  the  act  of  the  parties  or  by  the  law? 
Before  the  action  of  assumpsit  can  take  the  place  of  an 
action   of  trover,  it  must  be  shown  that  there  is  some 
further  act  of  appropriation  than  the  mere  wrongful  taking 
and  detention — acts  which  are  sufficient  to  maintain  trover 
or  trespass  for  the  full  value  of  the  property. 
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The  law  of  the  Circuit  Court  not  being  in  harmony  with 
the  views  herein  expressed,  and  there  being  no  evidence 
upon  which  an  action  ex  contractu  can  be  based,  the  judg- 
ment is  reversed  and  the  cause  remanded. 
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Chicago  &  Eastern  Illiuois  R.  B.  Co.  v.  Dora  A.  Bains, 

Adm'x. 

1.  Instructions— TTiai  Plaintiff  Need  Prove  Only  One  Averment  in 
the  Declaration,— An  instruction  which  tells  the  jury  that  it  is  not 
incumbent  upon  the  plaintiff  to  prove  more  than  one  of  the  averments 
in  the  declaration,  relative  to  negligence  of  the  defendant,  and  that  if 
they  believe  from  a  preponderance  of  the  evidence  that  the  defendant 
was  negligent  in  any  oue  of  the  ways  averred  in  the  declaration,  then 
in  such  case  as  to  that  averment  they  should  find  for  the  plaintiff,  is 
proper. 

2.  Same—  Where  Tvx>  Witnesses  Testify  Directly  Opposite  to  Each 
Other  on  a  Material  Point, — An  instruction  that  where  two  witnes:ies 
testify  directly  opposite  to  each  other  on  a  material  point  the  jury  is 
not  bound  to  considf  r  the  evidence  evenly  balanced  so  far  as  those  two 
witnesses  are  concerned,  but  that  they  may  regard  all  the  surrounding 
facts  and  circumstances  and  other  evidence,  if  any,  and  give  credence 
to  one  witness  over  the  other,  if  tliey  think  such  facts,  circumstances 
and  evidence  warrant  it,  correctly  states  the  law. 

3.  pRACrfcE- Dufy  of  Court  upon  Motion  for  a  New  Trial.— Mtev 
verdict,  upon  motion  for  a  new  trial,  it  is  the  duty  of  the  court  to  pa^-s 
U[x>n  the  sufficiency  of  the  evidence  to  determine  whether  it  justifies  the 
verdict 

Trespass  on  the  Case.- Death  from  negligent  act.  Error  to  the  Cir- 
cuit Ck>urt  of  Franklin  County;  the  Hon.  Enoch  E.  Newun.  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1908. 

W.  S.  CANTRKLLand  J.  B.  Mann,  attorneys  for  plaintiff 
in  error. 

William  H.  Hart,  attorney  for  defendant  in  error, 

Mr.  Justice  Creigh ton  delivered  the  opinion  of  the  court. 

This   was  an   action   in   case,  in   the   Circuit  Court  of 

Franklin  County,  by  defendant  in  error  against  plaintiff  in 
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error,  to  recover  damages  resulting  from  the  death  of 
defendant  in  error's  intestate.  Trial  b}''  jury.  Verdict 
and  judgment  in  favor  of  defendant  in  error  for  $5,000. 

The  declaration  consists  of  two  counts,  which  as 
abstracted  by  counsel  for  plaintiflf  in  error  are  as  follows: 

'*  First  Count.  Charges  that  Rains  was  a  fireman  in  the 
employ  of  defendant,  and  was  firing  a  locomotive  engine, 
and  that  defendant  furnished  for  his  use  and  directed  him 
to  use  an  engine  that  was  not  safe  and  not  in  good  repair 
and  of  good  and  safe  material,  but  was  unsafe,  dangerous, 
defective,  in  bad  condition,  and  the  boiler  of  which  was 
unsafe,  in  bad  repair,  of  unsound  and  unsafe  material, 
and  was  old,  weak  and  dangerous,  and  furnished  for  use 
bad,  muddy  and  unfit  water  for  said  engine;  that  Rains 
had  no  knowledge. of,  and  by  the  exercise  of  ordinary  care 
could  not  have  known  of,  said  unsafe,  defective,  old  and 
dangerous  condition  of  said  engine  and  boiler,  and  that 
said  unsafe,  dangerous  and  defective  condition  of  the 
boiler  and  of  the  material  therefor  and  the  water  furnished 
and  used  in  the  boiler  were  known  to  defendant,  and  by 
the  exercise  of  ordinary  care  could  have  been  known  to 
it,  and  that  by  reason  of  the  said  condition  of  the  boiler 
and  the  bad  and  unfit  water  used  therein  the  boiler  exploded 
and  killed  Rains  while  he  was  in  the  discharge  of  his  duty 
and  was  exercising  due  care  and  caution  for  his  own 
safety.     Alleges  survivorship  of   widow  and  two  children. 

"  Second  Count.  Ciiarges  the  employment  of  deceased 
as  in  first  count,  and  that  boiler  was  in  an  unsafe,  danger- 
ous, old  and  bad  condition;  that  deceased  had  no  knowl- 
edge of  such  condition  and  could  not  have  known  of  it  by 
the  exercise  of  ordinary  care,  and  that  it  was  not  his  duty 
to  know  it;  that  outwardly  the  boiler  appeared  to  be  in 
good  repair  and  condition,  but  in  fact  its  interior  parts  were 
covered  with  sediment  and  scale,  whereby  the  interior  parts 
and  crown-sheet  had  become  burned,  damaged,  thin,  and 
weak,  so  that  water  could  not  come  in  contact  therewith, 
and  that  thesedimentand  scale  had  negligently  been  allowed 
by  defendant  to  remain  and  be  on  said  interior  parts,  so 
that  the  fire  used  in  said  engine  caused  the  metal  and 
material  to  become  burned,  weakened,  unsafe  and  danger- 
ous, and  later  to  explode.  Charges  that  defendant  negli- 
gently directed  and  required  deceased  as  fireman  to  use  and 
operate  an  enj^ine  and  boiler  which  were  in  bad  condition, 
and  the  interior  parts  of   which  were  burned,  weakened 
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and  in  a  bad  and  defective  condition;  that  it  was  not  the 
duty  of  deceased  to  know  of  such  conditions^  that  he  did 
not  knov  of  them,  but  that  they  were  known  to  defend- 
ant, and  could  have  been  known  to  it  by  the  use  of  due 
care  and  caution.  Charges  that  while  deceased  was  in  the 
discharge  of  his  duty,  and  while  the  engine  was  in  a 
burned,  weakened,  defective,  dangerous  and  oad  condition, 
and  had  not  been  cleaned,  washed  out,  inspected  and  made 
safe  and  strong,  said  boiler  burst  in  consequence  of  its 
said  weakened,  defective,  bad,  old,  dangerous,  unsafe,  neg- 
lected, uncleaned,  unwashed,  unii^spected  and  neglected 
condition,  whereby  plaintiff's  intestate  was  killed.  Avers 
survivorship  of  widow  and  children,  and  makes  proof  of 
letters  of  administration." 

To  this  declaration  plaintiff  in  error  filed  the  general 
issue. 

The  train  was  a  freight  train.  The  engineer  and  fire- 
man were  both  killed  by  the  explosion.  The  only  witness 
who  saw  what  occurred  gives  the  following  account : 

"1  was  on  the  depot  platform  at  Johnson  City,  Sep- 
tember 25,  190Q,  when  the  train  passed  going  north.  It 
is  up-o;rade  there  for  about  three-fourths  of  a  mile.  The 
train  nad  stopped  at  a  tank  about  one-half  mile  south  of 
where  I  was  standing  and  had  taken  water  and  blown  out 
the  boiler.  After  the  train  had  passed  the  depot  a  hundred, 
or  a  hundred  and  fifty  yards,  tne  engine  blew  up.  They 
had  taken  up  one  section  of  the  train  and  were  taking 
up  the  second  when  the  explosion  occurred.  Hardin  S. 
Kains  was  on  the  engine.  I  went  to  the  place  of  the 
explosion.  The  engineer  was  outside  the  right  of  way 
and  the  fireman  was  in  the  cab  under  the  coal.  He  lived 
three  or  four  hours.  The  explosion  made  a  loud  noise.  As 
the  train  passed  the  depot,  the  fireman  was  putting  coal 
into  the  engine.  The  water  to  supply  the  tank  comes 
from  the  Williamson  County  Coal  Company  mine.  By 
blowing  off,  I  mean  blowing  out  dirty  water  through  the 
mud  valve.  The  mud  valve  is  down  on  the  side  of  the 
engine.  I  was  not  close  enough  to  tell  whether  the 
engine  was  blowing  out  dirty  water  at  the  tank,  but  I 
knew,  from  the  noise,  that  it  was  blowing  out.  Don't 
remember  whether  it  blew  out  before  or  after  it  took 
water." 

The  evidence  as  a  whole  is  quite  voluminous  and  per- 
tains mostly  to  descriptions   of    the  wreck   and   of    the 
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appearance  and  condition  of  the  parts,  the  character  of 
the  water  in  use  along  the  line  of  the  road  and  of  that 
from  which  the  engine  was  watered  just  priof  to  the 
explosion,  the  prior  history  and  condition  of  the  exploded 
boiler  and  the  care  bestowed  upon  it  to  keep  it  in  proper 
condition,  and  of  the  opinions  of  experts  as  to  the  cause 
of  the  explosion  and  the  reasons  upon  which  their  respect- 
ive opinions  were  based,  as  given  by  them.  Counsel  for 
plaintiff  in  error  state  the  position  of  the  respective  parties 
as  contended  for  upon  the  trial,  as  follows : 

"  There  were  different  theories  sought  to  be  established 
by  the  respective  parties  as  to  the  cause  of  the  explosion. 
On  the  part  of  defendant  in  error  it  was  claimed  that  the 
boiler  had  not  been  washed  with  sufficient  frequency,  or  if 
washed  at  proper  intervals,  it  had  not  been  thoroughly 
washed,  and  that,  in  consequence  thereof,  a  deposit  of  car- 
bonate of  lime  had  formed  around  the  bottom  of  the 
stay-bolts  or  radical  stays  next  to  the  crown-sheet,  and 
that,  in  consequence  of  such  deposit,  the  water  was  pre- 
vented from  coming  in  contact  with  the  portions  of  the 
crown  sheet  surrounding  the  points  where  the  radical  stays 
passed  through  and  were  riveted  to  the  crown-sheet,  and 
that  thereby  those  portions  became  heated  and  soft,  and 
allowed  the  riveted  ends  of  the  stays  to  pull  through  the 
crown-sheet;  that  if  the  explosion  did  not  occur  by  rea- 
son of  the  deposits  above  mentioned,  yet  the  water  fur- 
nished for  use  in  the  engine  at  Johnson  City  was  of  such 
a  nature  that  the  glass  gauge  on  the  engine  would  not 
correctly  register  the  height  of  the  water  in  the  boiler  and 
that  the  crown-sheet  might  have  no  water  over  it,  while 
the  glass  gauge  showed  a  sufficiency  of  water  to  cover  it. 

"  The  theory  of  plaintiff  in  error  was  that  the  water  in 
the  boiler  hiid  been  allowed  by  the  engineer  to  sink  below 
the  top  of  the  crown-sheet  an(\  that  in  consequence  thereof 
the  crown-sh'eet  had  become  hot  and  softened,  and  either 
that  the  pressure  of  the  steam  had  forced  the  softened 
crown-sheet  away  from  the  stays  with  the  resultant 
explosion,  or  that  the  water  had  been  injected  into  the 
boiler,  which  came  in  contact  with  the  super-heated  crown- 
sheet  and  flashed  into  steam,  causing  the  explosion." 

It  will  be  observed  that  the  theories  of  the  respective 
parties  present  only  issues  of  fact.  By  their  general  ver- 
dict and  by   their  answers  to  the  special  interrogatori^ 
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submitted  to  them,  the  jary  resolved  these  issues  of  fact 
against  plaintiff  in  error,  and  specially  found  that  neither 
defendant  in  error's  intestate  nor  the  engineer  in  charge 
of  the  engine  were  guilty  of  negligence.  In  our  judgment 
the  evidence  fully  warrants  the  jury's  verdict  and  findings. 

One  of  the  witnesses  who  testified  on  behalf  of  defend- 
ant in  error,  after  having  testified- that  he  had  examined 
the  boiler  and  fire  box  in  question  by  means  of  a  torch  in 
the  evening,  was  allowed,  over  plaintiff  in  error's  objec- 
tions, to  state  that  he  called  the  next  morning  upon  the 
superintendent  of  motive  power  of  the  company  at  his  oflBce 
and  asked  permission  to  examine  the  boiler  by  daylight,  and 
that  the  superintendent,  after  having  telegraphed  to  the 
law  department  of  the  company,  used  ungentlemanly 
language  and  refused  to  allow  the  witness  to  further  exam- 
ine the  boiler.  We  are  of  opinion  that  the  objection  to 
this  testimony  was  not  well  taken.  It  was  in  our  judg- 
ment quite  proper  for  the  witness  to  tell  the  jury  what 
facilities  for  examination  were  afforded  him,  and  to 
explain  why  he  did  not  make  further  examination  in  day- 
light. The  remark  of  the  witness  that  the  superintendent 
"indulged  in  language  of  no  gentleman,"  was  purely  inci- 
dental and  descriptive  of  the  manner  of  the  refusal.  Such 
matter  is  usually  competent,  but  in  some  cases  where  the 
manner  is  that  of  an  agent,  not  a  party  to  the  suit,  it  is 
deemed  wiser  to  exclude  it.  However,  in  the  case  at  bar, 
the  remark  was  not  specially  objected  to,  nor  was  any 
special  motion  made  to  strike  it  out.  The  motion  to  strike 
out  was  as  to  the  whole  answer.  We  think  the  admission 
of  this  evidence  is  not  such  error  as  warrants  a  reversal. 

Counsel  complain  of  the  third,  fourth  and  fifth  instruc- 
tions given  on  behalf  of  defendant  in  error,  and  of  the  form 
of  the  special  interrogatories  submitted  to  the  jury.  The 
third  instruction  tells  the  jury  that  it  is  not  incumbent 
upon  the  plaintiff  to  prove  more  than  one  of  the  averments 
in  her  declaration  relative  to  negligence  of  the  defendant, 
and  that  if  they  believe  from  a  preponderance  pf  the  evi- 
dence that  the  defendant  was  negligent  in  any  one  6f  the 
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ways  averred  in  her  declaration,  "then  in  such  case,  as  to 
that  averment,"  the  jury  "should  find  in  favor  of  the 
plaintiff."  The  purpose  of  this  instruction  was  to  tell  the 
jury  that  it  was  not  necessary  for  the  plaintiff  to  prove  all 
the  averments  of  negligence  embraced  in  her  declaration, 
but  that  proof  of  one  such  would  suflBce  to  meet  the  require- 
ments of  that  part  of  her  case.  It  does  not  direct  nor 
authorize  the  jury,  as  counsel  contend,  that  in  case  of  proof 
of  one  averment  of  negligence,  together  with  proof  of  due 
care  on  the  part  of  deceased,  and  resultant  death,  they 
should  return  a  verdict  for  plaintiff.  It  does  not  direct  nor 
authorize  the  jury  to  return  a  verdict  for  either  party  upon 
any  condition;  it  only  directs  them  to  resolve  such  issues  as 
to  negligence  in  favor  of  plaintiff  as  they  find  to  be  proven 
by  a  preponderance  of  the  evidence.  .Counsel  admit  that 
even,  as  they  contend  the  instruction  to  mean,  "  as  a  gen- 
eral proposition  and  in  most  cases  it  would  be  proper,"  but 
insist  that  it  was  not  proper  in  this  case.  If  we  should 
accept  counsel's  view  of  its  meaning,  still  we  think  it  would 
be  good  and  proper  in  this  case;  but  such  views  of  its  mean- 
ing is  to  our  minds  so  clearly  wrong  that  we  do  not  feel 
called  upon  to  discuss  it  from  that  standpoint. 

It  is  contended  that  the  fourth  instruction  does  not  limit 
the  jury  to  pecuniary  damages.  We  do  not  agree  with 
counsel  in  this.  Every  element  of  damages  mentioned  in 
the  instruction  pertains  directly  to  pecuniary  damages. 

The  fifth  is  as  follows: 

"  5.  The  court  instructs  you  that  where  two  witnesses 
testify  directly  opposite  to  each  other  on  a  material  point, 
you  are  not  bound  to  consider  the  evidence  evenly  bal- 
anced ^o  far  as  those  two  witnesses  are  concerned,  but  that 
you  may  regard  all  the  surrounding  facts  and  circum- 
stances and  other  evidence,  if  any,  and  give  credence  to 
one  witness  over  the  other,  if  you  think  such  facts,  circum- 
stances and  evidence  warrant  it." 

This  instruction  correctly  states  the  law,  as  we  understand 
it.  In  cases  of  the  character  of  the  one  at  bar  this  instruc- 
tion has  often  been  given,  and  so  far  as  we  are  advised  has 
always  been  approved  and  never  condemned. 
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The  form  in  which  the  special  interrogatories  were  sub- 
mitted to  the  jury  is  not  wholly  free  from  just  criticism, 
but  it  is  apparent  that  the  jury  was  not  misled,  and  that 
plaintiff  in  error  was  not  in  any  manner  damnified  thereby. 

Counsel  complain  of  the  rulings  of  the  trial  court  in 
refusing  to  give  certain  instructions  asked  on  behalf  of 
plaintiflf  in  error.  They  especially  call  our  attention  to  the 
tenth,  twelfth,  sixteenth  and  seventeenth.  The  tenth  and 
twelfth  asked  the  court  to  tell  the  jury  that  there  was  no 
evidence '-  justifying  "  them  in  finding  certain  facts.  There 
was  evidence,  and  reasonable  inferences  deducible  from 
evidence,  tending  to  prove  the  facts  in  question,  and  it  was 
not  the  duty  of  the  court  at  that  stage  of  the  trial,  in  that 
state  of  case,  to  pass  upon  the  sufficiencj^  of  evidence.  If 
there  was  evidence  tending  to  prove  the  issues  it  was  the 
court's  duty  in  the  first  instance  to  submit  it  to  the  jury; 
after  verdict,  upon  motion  for  a  new  trial,  it  is  the  duty  of 
the  court  to  pass  upon  the  sufficiency  of  evidence  to  deter- 
mine whether  it  justifies  the  verdict. 

The  sixteenth  and  seventeenth  were  properly  refused. 
All  that  was  proper  in  either  of  them  is  fully  embraced  in 
other  instructions  that  were  given. 

We  are  of  opinion  that,  upon  the  whole,  substantial  jus- 
tice has  been  done  in  this  case,  and  we  find  no  material 
error  in  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


y.  T,  Mallott,  Receiver^  et  al.^  v.  James  8.  Johnston. 

1.  Nuisances— ^c^ian  to  Recover  Damages  for,  is  a  Personal 
Action.— An  action  to  recover  damages  to  land  by  reason  of  a  nuisance 
is  a  personal  action,  and  can  not  be  assigned  by  deeding  the  land  to 
another. 

2.  Sabib— -4  Railroad  Bridge  and  Embankment  is  Not  a  Continuing 
Ntii8anoe,—A  railroad  bridge  and  embankment  built  and  constructed 
more  than  thirty  years  before  the  injury  to  the  land  for  which  the  suit 
was  brought  occurred,  and  never  changed,  is  not  a  continuing  nuisance. 

Vol.  CVI  8ft 
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Trespass  on  the  Case,  for  a  nuisance.  '  Error  to  the  Circuit  Court  of 
Bond  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1902.  Reversed  and  remanded. 
Opinion  filed  March  2,  1908. 

W.  H.  Dawdy  and  T,  J.  Golden,  attorneys  for  plaintiflf 
in  error. 

C.  E.  Cook,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justiob  Bigblow  delivered  the  opinion  of 
the  court. 

Defendant  in  error  recovered  a  judgment  against  plaint- 
iflf in  error  for  $170  damages  to  his  land  and  crops  growing 
thereon,  alleged  to  have  been  caused  by  the  erection  and 
maintenance  by  plaintiflf  in  error,  of  a  bridge  across  Shoal 
Creek,  in  Bond  county,  and  an  embankment  on  the  west 
side  of  the  creek,  whereby  the  lands  of  defendant  in  error 
were  flooded  with  water,  after  the  falling  of  heavy  rains, 
about  the  8th  of  March,  1900,  in  consequence  of  which  por- 
tions of  the  soil  were  washed  and  carried  away  and  other 
portions  of  the  land  were  made  and  left  "  in  bogs,  holes 
and  gullies,"  so  that  the  land  would  not  properly  drain  oflf 
the  waters  falling  and  flowing  thereon. 

The  bridge  across  Shoal  Creek  and  the  embankment 
along  the  creek  were  constructed  by  the  railroad  company 
about  the  year  1865,  and  are  a  part  of  the  railroad,  and 
both  are  in  substantially  the  same  condition  as  when  con- 
structed. 

At  the  time  the  railroad  bridge  was  biplt,  and  the 
embankment  constructed,  the  land  on  which  they  are 
located  was  not  owned  by  defendant  in  error,  nor  did  he 
become  the  owner  of  it  until  1873. 

When  the  railroad  was  built  and  for  many  years  there- 
after, the  bottom  lands  along  Shoal  Creek  north  of  the 
railroad  bridge  for  some  miles  were  unsubdued  and  in 
their  natural  state,  and  were  covered  by  a  growth  of  tim- 
ber, so  that  when  the  heavy  rains  came  and  flooded  the 
bottom  lands,  the  soil  was  undisturbed  by  the  waters  flow- 
ino^  over  them. 
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The  bridge  was  built  on  piles,  Vith  large  ppenings 
between  them  for  the  waters  to  pass  through,  and  it  does 
not  appear  that  so  long  as  the  timber  remained  on  the  bot- 
tom land  north  of  the  bridge,  that  the  water  was  impeded 
in  its  flow  by  the  railroad  bridge,  or  by  the  embankment, 
or  by  both;  and  defendant  in  error  does  not  claim  in  his 
testimony  that  his  land  has  been  injured  by  a  back  over- 
flow of  water  caused  by  the  bridge  or  by  the  embankment 
or  by  both,  but,  on  the  contrary,  he  testifies : 

"  My  land  is  injured  by  the  headwater.  Backwater  does 
not  injure  the  land.  Headwater  forms  a  current  and  cuts 
the  soil.  While  the  land  was  in  timber  it  did  not  damage 
it  any." 

It  is  not  claimed  by  defendant  in  error,  either  in  his 
declaration  or  in  his  evidence,  that  the  bridge  or  embank- 
ment, or  either  of  them,  was  not  properly  constructed,  or 
that  any  change  has  been  made  in  either  since  he  became 
the  owner  of  the  land  in  1873,  when  it  was  all  timber.  But 
he  testified  that  the  main  part  of  the  land  has  not  been 
cleared  more  than  ten  years.  "  That  stump  ground,  1  have 
had  but  two  crops,  oflf  of  it."  He  also  testified  that  while 
the  land  was  in  timber  the  water  of  the  creek  did  not  dam- 
age it;  that  two  years  before  1900,  the  stump  land  was 
first  cultivated;  and  he  further  says :  "  I  find  that  the 
washing  of  bottom  land  depends  upon  how  long  it  has 
been  cleared.  I  find  that  land  when  the  roots  begin  to 
come  out  washes  a  great  deal-  the  worst." 

There  is  no  evidence  in  the  record  that  contravenes  this 
statement  but  much  in  support  of  it. 

The  pleas  filed  by  plaintiil  in  error  were,  not  guilty,  and 
the  five  years'  statute  of  limitations,  and  the  parties-stipu- 
lated  in  writing  that  all  pleas  and  replications  that  could 
properly  be  pleaded  were  to  be  considered  filed  and  issues 
joined  thereon. 

The  bridge  and  embankment  are  permanent  construc- 
tions, and  are  a  part  of  the  body  of  the  railroad,  and  time 
has  not  made  them  more  of  a  nuisance  than  when  they 
were   first  built.    If  they  or  either  of  them  were  a  nui- 
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sance  when*  first  constructed,  an  action  to  recover  damages 
therefor  accrued  to  the  then  owner  of  the  land,  and  this 
right  of  action  was  personal  and  could  not  be  assigned  by 
deeding  the  land  to  defendant  in  error,  any  more  than  a 
trespass  for  cutting  and  removing  timber  from  the  land 
when  owned  bj^  the  defendant  in  error's  grantor  could  be 
assigned  to  the  latter  by  the  deed  of  the  land  to  him. 
Whatever  permanent  injuries  may  have  been  done  to  the 
land  before  defendant  in  error  purchased  it,  he  must  be 
held  to  have  taken  into  consideration  when  he  made  the 
purchase.  Chicago  &  Alton  Kailroad  Co.  v.  Maher,  91  111. 
312;  Chicago  &  Eastern  111.  Railroad  Co.  v.  Loeb,  118  111. 
203. 

But  it  is  insisted  by  counsel  for  defendant  in  error  that 
the  nuisance  is  a  continuing  one,  iCnd  so  the  action  was 
properly  brought.  We  are  unable  to  assent  to  this  view 
of  the  case.  In  passing  upon  this  question  in  the  Maher 
case,  supra,  the  court,  in  determining  whether  the  structure 
complained  of  in  the  Chicago  river  was  permanent,  or 
otherwise,  said:  "That  it  is  permanent  in  its  character, 
seems  to  be  apparent.  It  is  more  than  probable  that  it 
will  continue  perpetually  by  being  renewed  as  necessity 
may  require."  This  language  is  peculiarly  applicable  to 
the  facts  in  this  case. 

The  railroad  bridge  and  embankment  for  the  track 
of  the  railroad  were  built  and  constructed  more  than 
thirty  years  before  the  injury  to  the  land  of  defendant  in 
error  for  whidh  this  suit  was  brought,  occurred;  and  after 
such  a  length  of  time,  without  change  in  their  location  or 
construction,  it  would  seem  to  be  trifling  with  language  to 
say  that  that  portion  of  the  railroad  is  less  permanent  than 
any  other  part  of  its  road-bed  and  track,  which  has  been  in 
constant  use  ever  since  it  was  constructed. 

To  elucidate  and  fully  understand  the  rights  of  defendant 
in  error  as  he  claims  them  to  be,  we  know  of  no  better  way 
than  to  suppose  he  had  become  the  owner  of  the  land 
within  five  years  ])ri(>r  to  the  construction  of  the  bridge 
and  embankment,  and  within  that  time  he  had  denuded 
the  land  of  its  timber,  and  the  stumps  and  roots  of  the 
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trees  had  decayed  and  rotted  a\^ay,  and  the  land  had  been 
fully  subdued  by  ploughing  and  cultivating  it,  and  the 
jBood  of  March,  1900,  had  fallen  on  his  land  and  washed 
away  a  portion  of  its  soil,  thus  damaging  and  materially 
injuring  the  land.  Could  it  be  said  in  the  light  of  the  tes- 
timony of  defendant  in  error,  that  plaintiffs  in  error  were 
anywise  in  fault  in  causing  the  injury  ?  If  it  could,  then 
the  testimony  of  an  interested  witness  against  his  own 
interest,  must  go  for  naught,  and  the  common  knowledge 
of  nearly  all,  if  not  the  entire  mass  of  reasonably  intelli- 
gent men,  must  count  as  nothing  against  a  conjecture  of  a 
fact  that  has  no  legitimate  evidence  to  support  its  existence. 

The  testimony  of  defendant  in  error  is  clear  and  candid, 
that  his  land  was  not  injured  by  backwater,  but  by  head- 
water; and  that  before  it  was  cleared  of  the  timber  grow- 
ing on  it,  and  brought  under  cultivation  by  ploughing,  the 
soil  did  not  wash  away,  nor  was  the  land  injured  by  floods 
in  time  of  high  waters.  The  facts  thus  given  and  in  no 
way  attempted  to  be  controverted,  inevitably  lead  to  the 
conclusion  that  the  injury  done  to  the  land  of  defendant  in 
error,  as  well  as  to  his  crops  (if  any  he  had  growing  thereon) 
was  not  caused  in  whole  or  in  part  by  any  act  or  omission 
of  duty  of  plaintiflFs  in  error,  or  either  of  them,  and  the 
same  result  produced  by  the  high  water,  would  have  been 
produced  if  the  bridge  and  embankment  had  never  been 
constructed. 

From  any  view  we  are  able  to  take  of  the  case,  we  are 
nnable  to  see  that  defendant  in  error  has  any  cause  of 
action  against  plaintiffs  in  error,  or  either  of  them,  for 
damages  done  to  his  land,  or  his  crops. 

We  deem  it  unnecessary  to  advert  to  the  instructions 
given  and  refused  by  the  court,  and  as  no  motion  was  made 
by  plaintiff  in  error,  either  at  the  close  of  plaintiff's  evi- 
dence, or  at  the  close  of  all  the  evidence,  to  take  the  case 
from  the  jury,  and  as  the  court  erred  in  not  granting 
defendant's  motion  for  a  new  trial,  for  the  reason  that  the 
verdict  of  the  jury  was  against  the  law  and  the  evidence, 
the  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 
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St.  Louis,  Peoria  &  Northern  By.  Co.  t.  Eliza  Rawley, 

Adm'x. 

1.  Evidence— Care  and  Caution  May  he  Proved  by  Circumstantial 
Evidence. — Direct  evidence  of  due  care  is  not  necessary.  Care  and 
caution  may  be  proved  by  circumstantial  evidence. 

2.  Railroads— WTien  Traveler  Has  a  Right  to  Rely  upon  the  Giving 
of  Statutory  Signals, — When  the  traveler  knows  that  the  law  requires 
a  railroad  company  to  rinfc  a  bell  or  sound  a  whistle,  he  has  a  right  to 
rely  upon  the  performance  of  such  dvity  by  the  company. 

3.  Instructions- Z>wregfa7'dt7i^  Testimony  of  Witness  Sioearing 
Falsely.— An  instruction  that  if  the  jury  believes  that  any  witness  or 
witnesses  have  willfully  sworn  falsely  to  any  material  fact  the  jury 
may  disregard  the  testimony  of  such  witness  or  witnesses  so  far  as  the 
jury  believe  it  to  be  false,  is  not  misleading. 

Trespass  on  the  Case.— Death  from  negligent  act.  Error  to  the  City 
Court  of  East  St.  Louis;  the  Hon.  Sil^ls  Cook,  Judge  presiding.  Heard 
in  this  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed  March 
2,1903. 

This  was  an  action  brought  against  plaintiff  in  error  for 
causing  the  death  of  Edward  Rawley  in  a  collision  on  a  road 
crossing  in  St.  Clair  county,  about  10  o'clock  p.  m.,  July 
16,  1898.  The  declaration  has  three  counts.  The  first 
count  charges  that  while  the  deceased  was  driving  his  horse, 
attached  to  a  surrey,  along  said  highway  at  the  crossing  of 
defendant's  track,  the  defendant  negligently  ran  its  enj^nne 
and  train  of  cars  upon  said  crossing  without  any  signal  or 
warning,  and  struck  said  surrey,  and  so  injured  said  Rawley 
that  he  died.  The.second  charges  a  failure  to  give  statu- 
tory road-crossing  signals,  and  the  third  count  is  similar  to 
the  first,  with  allegations  of  no  bell  or  whistle;  except  it 
also  charges  plaintiff  in  error  with  negligently  suffering 
weeds  and  shrubs  to  obstruct  the  view,  and  that  this 
''directly  contributed"  to  cause  his  injury  and  death. 

All  the  counts  allege  that  Rawley  was  in  the  exercise  of 
due  care.     The  plea  was  not  guilty. 

The  case  has  been  four  times  tried  by  jury.  The  first 
trial   resulted   in   a  verdict    for    plaintiff    for    $4,208.33. 
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Defendant  moved  for  a  new  trial,  which  motion  the 
court  allowed.  At  the  August  term,  1899,  the  case  again 
came  on  trial  and  resulted  in  a  verdict,  for  plaintiff  for 
$5,000,  on  which  the  court  rendered  judgment,  and  the 
defendant  prosecuted  an  appeal  to  the  Appellate  Court, 
^Fourth  District,  where  the  judgment  was  Reversed  and  the 
cause  remanded.  (90  III.  App.  653.)  At  the  August 
term,  1901,  the  case  was  again  tried,  but  the  jury  failed  to 
agree.  At  the  March  term,  1902,  the  case  was  again  tried 
and  resulted  in  a  verdict  for  plaintiff  for  $5,000,  on  which 
verdict  the  court  gave  judgment,  to  reverse  which  defend- 
ant prosecutes  this  writ  of  error.  Rawley  was  killed 
about  10  o'clock  p.  m.,  on  a  dark  Saturday  night,  on  a  road 
crossing  two  miles  north  from  East  St.  Louis  Relay  Depot. 
He  was  in  a  buggy,  and  had  with  him  a  young  woman, 
who  was  also  killed.  They  left  his  house  to  go  to  Granite 
Oity.  The  highway  crossed  the  track  about  ninety  feet 
south  of  where  the  Wabash  track  crosses  it.  The  train 
which  struck  him  had  made  the  statutory  stop  for  Wabash* 
crossing,  about  250  feet  south  of  it,  and  about  150  feet 
south  of  this  road  crossing,  and  was  running  slowly  when 
it  reached  the  highway.  It  stopped  within  fifty-five  or 
sixty  feet  beyond  the  point  of  collision.  The  track  was 
oh  a  grade  twelve  or  fourteen  feet  high,  and  the 
train  was  going  north.  The  buggy  came  onto  the 
track  from  the  west  on  the  fireman's  side,  and  was 
going  east.  The  fireman  Avas  the  only  one  who  saw  the 
people  before  they  were  struck.  The  woman  was  on 
the  north  side  of  the  buggy  and  Rawley  on  the  south 
side.  He  was  facing  the  woman,  with  his  back  toward 
the  engine.  As  soon  as  the  fireman  saw  the  horse  he  told 
the  engineer  to  stop,  and  at  the  same  time  "  hollered  to  the 
people  on  the  outside."  The  engineer  immediately  applied 
the  air  brakes,  and  did  everything  possible  to  avoid  a  col- 
lision. When  the  fireman  saw  and  called  to  Rawley, 
instead  of  drawing  his  horse  back  off  the  west  side  of 
the  track  on  which  the  horse  had  just  stepped,  he  whipped 
the  horse  forward  across   the  track,  and  his  buggy  was 
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Struck  thereon  by  the  engine  and  he    and  the  woman 
thereby  killed. 

There  is  a  conflict  in  the  evidence  as  to  giving  the  statu- 
tory signals  when  approaching  a  crossing. 

Deceased  was  a  switchman  on  the  "  Clover  Leaf,"  the 
tracks  of  which,  were  parallel  with  and  within  100  feet  of. 
the  track  where  he  was  killed,  and  understood  the  situ- 
ation of  the  tracks  and  crossing.  There  was  a  bunch  of 
weeds  fifteen  to  twenty  feet  square,  and  quite  high,  just 
south  of  the  crossing. 

Photographs  in  evidence  tend  to  show  that  a  person,  by 
looking,  could  have  seen  a  train  approaching  from  the 
south  for  a  considerable  distance.  There  was  a  bright 
headlight  on  the  engine. 

The  defendant  at  the  close  of  the  evidence  for  plaintiff, 
and  again  at  the  close  of  all  the  evidence,  tendered  an 
instruction  to  find  for  the  defendant,  which  the  court 
refused.  The  propriety  of  such  ruling  is  one  of  the  contro- 
verted questions  raised  by  motion  for  new  trial  and  assign- 
ment of  errors. 

C.  L.  CoNKLiNG  and  Freels  &  Joyce,  attorneys  for  plaint- 
iff in  error. 

A.  R.  Taylor,  attorney  for  defendant  in  error. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

The  case  was  tried  under  the  following  agreement : 

"  It  is  agreed  by  and  between  the  parties  that  testimony 
of  witnesses  on  the  former  trial  of  this  case  may  be  read  in 
evidence  in  this  trial  with  the  same  effect  as  if  the  witnesses 
were  present  and  testifying  from  the  witness  stand." 

The  judgment  rendered  at  the  former  trial  was  reversed 
for  errors  which  do  not  appear  in  the  present  record.  (90 
111.  App.  653.)  One  of  these  errors  was  the  refusal  to  give 
an  instruction  asked  by  defendant,  which  limited  the  appli- 
cation of  evidence  introduced  to  prove  that  weeds  were  on 
the  side  of  the  road  leading  to  the  crossing,  which,  although 
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not  on  the  right  of  way,  obstructed  the  view  of  the  track. 
The  contention  of  defendant  was,  that  if  there  were  weeds, 
not  on  the  right  of  way,  which  obstructed  the  view,  that 
this  did  not  constitute  negligence  on  the  part  of  defendant. 

At  the  trial  from  which  this  apj^eal  was  taken  an  instruc- 
tion was  given  which  limited  the  application  of  this  evi- 
dence. It  limited  it  to  proving  the  environment  as  affecting 
only  the  issue  of  care  and  caution  on  the  part  of  the 
deceased.  It  is  now  urged  by  plaintiff  in  error,  that  this 
limitation  by  instruction  was  not  sufficient,  and  that  the 
evidence  should  have  been  limited  when  introduced,  citing 
I,  C.  R.  R.  Co.  V.  Souders,  178  111.  585.  That  decision  does 
not  sustain  appellant's  criticism.  The  decision  recognizes 
the  fact  that  errors  occurring  in  the  course  of  a  trial  may 
be  cured,  and  improper  influences  avoided,  by  rulings  of  the 
court. 

It  may  be  said  in  addition,  that  the  record  does  not  show 
that  any  request  was  made  at  the  trial,  to  limit  the  appli- 
cation of  the  evidence.  A  general  objection  was  urged 
upon  the  ground  that  the  evidence  was  immaterial.  This 
objection  was  properly  overruled.  The  evidence  was  com- 
petent and  material  as  showing  the  general  situation  and 
environment.  This  was  proper  to  be  considered  upon  the 
issue  of  due  care  and  caution  on  the  part  of  the  deceased 
in  driving  to  the  crossing. 

The  evidence  objected  to,  also  tended  to  prove  that  there 
were  high  weeds  growing  on  the  right  hand  side  of  the 
approach  to  the  track,  which  extended  to  within  a  few  feet 
of  the  track.  This  evidence  was  competent  generally,  both 
on  the  issue  of  negligence  of  defendant  and  on  the  issue  of 
ordinary  care  of  the  deceased. 

The  main  insistence  of  plaintiff  in  error  is,  that  the  court 
erred  in  not  instructing  the  jury  to  find  for  defendant.  This 
presents  an  issue  of  fact  which  has  already  been  considered 
by  this  court  upon  a  similar  record.  (90  111.  A  pp.  653, 
supra,)  For  this  reason  it  might  now  be  passed  without 
comment.  But  as  the  evidence  bearing  upon  the  issue  was 
not  discussed  in  the  decision  cited,  a  brief  reference  to  it 
will  now  be  made. 
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There  is  evidence  which,  if  true,  fairly  tends  to  prove 
negligence  on  the  part  of  plaintiff  in  error.  Witnesses  tes- 
tify that  the  statutory  signals  for  a  crossing  were  not  given. 
Others  testify  that  they  were  given.  In  such  cases  of  con- 
flict, this  court  can  not  assume  to  say  that  the  finding  of 
the  jury  is  not  sustained.  There  is  also  evidence  that  the 
approach  to  the  track  crossing  was  steep  and  that  there 
were  high  weeds  extending  to  within  a  few  feet  of  the 
track,  which  hindered  the  view  of  a  train  approaching  from 
the  south.  This  latter  evidence  is  corroborated,  to  some 
extent,  by  the  testimony  of  the  fireman,  that  he  "  was  a 
dark  horse  coming  up  on  the  track  when  I  first  saw  him." 
The  fireman  was  on  the  left  sidfe  of  the  engine  and  nearest 
to  the  deceased.  The  engineer  saw  nothing  until  the  fire- 
man called  out.  This  headlight  was  burning.  If  these  serv- 
ants of  plaintiff  in  error,  with  a  train  running  only  four 
to  six  miles  an  hour,  did  not  see  a  horse  and  surrey  until 
the  horse  *'  was  coming  up  on  the  track,"  it  tends  to  show 
that  there  must  have  been  weeds  close  to  the  track  which 
obstructed  the  view. 

If  the  statutory  signals  were  not  given,  and  if  there  were 
weeds  permitted  to  stand  on  the  right  of.  way  and  so  close 
to  the  track  as  to  obstruct  the  view,  the  jury  was  warranted 
in  finding  that  the  defendant  was  negligent. 

There  is  no  direct  evidence  that  the  deceased  was  exercis- 
ing due  care  and  caution,  and  this  is  an  allegation  neces- 
sary to  be  proved.  But  direct  evidence  of  due  care  is  not 
necessary.  Care  and  caution  may  be  proved  by  circum- 
stantial evidence.  (C.&  E.  I.  R.  E.  Co.  v.  Beaver,  199  111. 
34.) 

It  was  for  the  jury  to  say  whether  the  circumstances 
proved,  warranted  the  inference  of  due  care.  Two  juries 
have  found  that  they  did  warrant  such  inference.  The 
mouths  of  the  parties  killed  are  closed.  There  is  no  pre- 
sumption that  they  willfully  and  recklessly  risked  their 
lives.     The  natural  presumption  is  to  the  contrary. 

"  The  natural  instinct  prompting  to  the  preservation  of 
life  and  the  avoidance  of  injury,  and  consequent  suffering 
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and  pain,  may  also  enter  into  the  consideration  of  the  jury- 
in  determining  the  question."  C.  &  E.  I.  R.  E.  Co.  v. 
Beaver,  supra. 

The  evidence  indicated  that  they  were  enjoying  them- 
selves and  desired  to  live  rather  than  to  die.  Kawley  knew 
the  location  of  the  tracks,  the  character  of  the  crossing  and 
the  danger  of  meeting  trains.  He  must  have  known,  too, 
from  his  experience  as  a  railroad  employe,  that  statutory 
signals  were  required  to  be  continuously  given  before  reach- 
ing a  crossing.  He  had  a  right  to  presume  that  they  would 
be  given. 

"  Where  the  traveler  knows  that  the  law  requires  a  rail- 
road company  to  ring  a  bell,  or  sound  a  whistle,  he  has  a 
right  to  rely  upon  the  performance  of  such  dutv  bv  the 
company."     Chi.  (J.  Ry.  Co.  v.  Fennimore,  199  Ilh  17.' 

It  was  ten  o'clock  at  night,  a  time  when  everything  is 
comparatively  still.  If  these  signals  were  not  given,  he 
might  reasonably  have  presumed  that  no  train  was  ap- 
pro?.ching. 

Lb  is  urged  as  negligence,  that  as  he  drove  up  the 
approach  to  the  track  he  was  facing  his  companion,  wifch 
his  back  toward  the  train.  If  this  was  so,  and  he  was 
facing  his  companion,  she  would  naturally  be'  facing  him, 
and  thereby  looking  toward  the  train.  If  she  had  seen 
it,  would  she  not  have  called  his  attention  to  it  ?  Or, 
if  the  bell  or  whistle  was  sounding,  the  engine  being  then 
close  to  the  crossing,  would  she  not  have  heard  the  signals  ? 
The  engine  was  close  to  the  crossing  when  the  deceased 
was  seen  coming  up  to  the  track.  The  engineer  puts  the 
distance  at  twenty  feet  when  he  saw  the  horse's  head,  and 
he  saw  it  when  the  fireman  "hollered." 

The  horse  was  coming  up  on  the  track  when  first  seen, 
and  passed  over  the  track  uninjured.  These  circumstances 
tend  to  corroborate  the  testimony  of  witnesses  that  the 
statutory  signals  were  not  given,  and  also  that  the  view  to 
one  driving  up  the  steep  aj^proach  to  the  crossing  was 
materially  obstructed.  If  these  conditions  existed  they 
bear  upon  the  issue  of  due  care  and  caution.  We  can  not 
say,  as  a  matter  of  law,  that  the  failure  to  look  for  an 
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approaching  train  is  negligence.  Nor  can  we  say  as  a 
matter  of  fact,  in  the  face  of  the  verdict  of  two  juries,  that 
if  the  signals  required  by  law  were  not  given,  that  ordinary 
care  would  have  required  the  deceased  to  look  to  see  if  a 
train  was  coming,  when  he  knew  by  experience  that 
signals  were  required  to  be  given,  and  that  if  given  he 
could  hear  them. 

It  is  argued  that  when  the  fireman  "  hollered "  to  the 
deceased,  that  instead  of  pulling  his  horse  off  to  the  left,  he 
urged  him  on  in  an  effort  to  cross  the  track.  This  shows 
that  the  deceased,  though  unwisely,  tried  to  avoid  a  collis- 
ion. The  evidence  is  that  the  horse  crossed  in  safety,  the 
surrey  alone  being  struck.  When  the  deceased  heard  the 
fireman's  call,  it  was  a  moment  of  deadly  peril.  At  such  a 
moment  the  law  does  not  exact,  nor  does  common  sense 
expect,  deliberate  and  wise  judgment. 

Assuming  that  the  jury  found  that  the  negligence  of 
plaintiff  in  error,  charged  in  the  declaration,  was  proved, 
and  that  their  finding  is  sustained  by  the  evidence,  the 
question  is  this:  does  due  care,  which  is  ordinary  care  under 
the  circumstances,  require  one  approaching  a  crossing,  when 
the  view  is  obstructed  by  weeds  growing  close  to  the 
track,  and  when  no  statutory  signals  have  been  heard,  when 
the  circumstances  indicate  that  they  would  be  heard  if 
given,  to  get  out  of  his  wagon  and  come  near  enough  to  the 
track  to  satisfy  himself  that  there  is  no  train  coming. 

It  may  be  admitted  that  if  this  issue  of  due  care  and 
caution  came  before  us  as  a  primal  question,  upon  the 
printed  evidence,  that  we  would  be  inclined  to  hold  that 
care  and  caution  were  not  proved.  But  this  issue  does  not 
so  come.  In  two  cases,  closely  contested,  two  juries  have, 
by  their  verdicts,  found  due  care  and  caution  to  have  been 
proved.  Two  motions  for  new  trial  have  been  overruled, 
and  judgments  rendered  on  verdicts.  Under  these  condi- 
tions  we  are  not  justified  in  setting  aside  a  verdict  which 
must  be  based  upon  a  conclusion  that  plaintiff  in  error  was 
negligent,  and  that  deceased  was  not. 

Counsel  for  plaintiff  in  error  say  of  the  second  instruo- 
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tion  for  defendant  in  error,  that  it  assumes  in  effect  the 
existence  of  impeaching  evidence  against  witnesses,  when 
there  was  no  such  evidence  before  the  jury.  Such  assump- 
tion is  claimed  to  be  in  these  words : 

"  If  the  jury  believe,  from  all  the  evidence  in  the  case, 
that  any  witnesses  or  witness  have  willfully  sworn  falsely 
to  any  material  fact  in  this  case,  the  jury  may  disregard 
testimony  of  such  witness  or  witnesses,  as  far  as  the  jury 
may  believe  it  false.-' 

The  objection  urged  is  that  "  this  instruction  is  without 
the  qualification  ^  unless  such  witness  or  witnesses  were 
corroborated  by  testimony  of  other  credible  witnesses;'  and 
it  assumes  as  proved,  facts  not  in  evidence  in  this  case,  and 
was  improper  and  misleading.'* 

While  no  formal  impeachment  of  any  witness  was  at- 
tempted, there  were  witnesses  whose  testimony  directly 
conflicted. 

If  the  jury  believed  that  this  conflict  came  through  will- 
ful false  swearing,  the  instruction  was  applicable  to  the 
witness  or  witnesses  so  swearing. 

The  omission  of  the  qualifying  clause  "  were  corrobo- 
rated by  other  testimony  of  other  credible  witnesses" 
is  not  fatal  to  an  instruction  worded  as  the  one  under 
consideration.  If  it  had  said  that  the  testimony  of  a 
witness  who  had  willfully  sworn  falsely  to  any  mate- 
rial point  in  controversy  could  be  entirely  disregarded,  the 
case  of  Goeing  v.  Outhouse,  95  111.  347,  cited  by  appellant, 
would  apply.  What  it  does  say  is,  that  if  the  jury  believes 
that  if  any  witness  or  witnesses  have  willfully  sworn  falsely 
to  any  material  fact,  the  jury  may  disregard  the  testimony 
of  such  witness  or  witnesses,  so  far  as  the  jury  believe  it 
to  be  false.  This  is  the  duty  of  a  jury,  and  the  instruction 
is  not  misleading. 

The  third  instruction  is  not  open  to  the  criticism  made 
by  counsel. 

Finding  no  error  in  the  record,  the  judgment  of  the 
court  is  affirmed. 
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Adolph  Andely  Connty  Treasurer,  y.  The  People  of  the 
State  of  Illinois  ex  reh 

1.  Statutes— Rules  of  Construction.— In  construing  a  statute, 
every  part  should,  if  possible,  be  upheld  and  given  its  appropriate  force, 
and  t1)e  primary  consideration  is  to  ascertain  and  give  effect  to  the 
legislative  intention,  for  the  intent  of  the  statute  is  the  law. 

2.  SxvLE—Constniction  of  the  Act  of  May  10^  1901,  in  Regard  to  City 
Courts. — Sec.  5  of  the  law  under  which  the  City  Court  was  created, 
gives  the  judge  of  the  court  the  power  to  appoint  a  reporter  '*on  the 
same  terms  as  the  Circuit  Court,"  but  in  no  section  of  the  law  is  it  pro- 
vided in  direct  language,  how,  or  by  whom,  the  reporter  shall  be  paid. 
Held,  that  all  of  the  terms,  including  the  manner  of  payment  embraced 
in  the  law  of  1887,  providing  for  the  appointment  of  reporters  by  the 
circuit  judges,  were  intended  to  be  enacted  in  Sec.  5  of  the  law  provid- 
ing for  the  creation  of  city  courts,  and  the  two  laws  should  be  construed 
together. 

Mandamns.— Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Martin  W.  Scharfer,  Judge  presiding.  Heard  in  this  court  at 
the  August  term,  1902.    Affirmed.    Opinion  filed  March  2,  1903. 

This  proceeding  is  mandamus  to  compel  appellant,  as 
county  treasurer  of  St.  Clair  county,  to  pay  the  relator, 
John  A.  Holder,  $235  for  forty-seven  days'  attendance  and 
service  as  the  duly  appointed  and  sworn  shorthand  reporter 
of  the  City  Court  of  East  St.  Louis,  at  its  August  term,  A.  D. 
1901,  at  $5  per  day.  The  claim  was  signed  and  sworn  to 
be  true  and  correct  by  the  relator,  and  was  duly  approved 
by  Silas  Cook,  the  judge  of  the  court,  and  was  presented  to 
appellant  and  payment  demanded,  which  was  refused  on  the 
ground  that  St.  Clair  county  was  not  liable  for  the  claim. 

The  petition,  which  set  forth  the  foregoing  facts,  was 
demurred  to  by  appellant;  the  court  overruled  the  demur- 
rer, and  appellant  elected  to  stand  by  his  demurrer,  when 
he  was  duly  defaulted,  and  judgment  was  rendered  against 
him  awarding  a  peremptory  writ  of  mandamus,  as  prayed 
ror  in  the  petition,  and  the  defendant  has  appealed  from  the 
order  of  the  court. 

James  A.  Farmer,  attorney 'for  appellant. 
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Freels  &  Joyce,  attorneys  for  appellee. 

Whenever  an  act  of  the  legislature  confers  powers  which 
are  recited  in  another  act,  the  act  to  which  reference  is  made 
is  to  be  considered  and  treated  as  if  it  were  incorporated  into, 
and  made  a  part  of,  the  act  which  contains  the  reference. 
Tnrney  V.Wilton,  36  111.  385,393;  Phenix  Assurance  Co.  v. 
Montgomery  Fire  Dep.  (Ala.),  42  L.  K.  A.  468;  Territory 
of  Dakota  ex  rel.  McMahon  v.  O'Connor,  3  L.  R.  A.  355. 

Every  part  of  a  statute  should,  if  possible,  be  upheld  and 
given  its  appropriate  force.  Misch  v.  Russell,  136  111.  22,  25; 
Ambler  v.  Whipple,  139  111.  312;  City  of  Cairo  v.  Coleman, 
53  111.  App.  680,  689. 

Where  there  is  no  uncertainty  or  ambiguity  in  a  statute 
there  is  no  necessity  for  judicial  construction.  Courts  can 
not,  as  a  general  rule,  disregard  the  plain  language  of  a 
statute.  It  is  their  duty  to  accept  it  as  they  find  it,  and 
enforce  it  as  it  is  plainly  written.  Ottawa  Gas  Light  & 
Coke  Co.  V.  Downey,  127  111.  201;  The  People  v.  Rose,  174 
111.  310,  316. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

The  errors  assigned  require  us  only  to  determine  whether 
the  ruling  of  the  court  in  overruling  appellant's  demurrer 
to  appellee's  petition  is  correct,  or  the  reverse. 

The  City  Court  of  East  St.  Louis  is  organized  under  an 
act  of  the  legislature  entitled  "An  act  in  relation  to  courts 
of  record  in  cities.  Approved  May  10, 1901.  In  force  July 
1,  1901."  See  Kurd's  Revised  Statutes  of  1901,  page  573. 
Section  1  of  the  act  provides  that  "the  City  Court  shall 
have  concurrent  jurisdiction  with  the  circuit  courts  within 
the  city  in  which  the  same  may  be,  in  all  civil  cases,  and  in 
all  criminal  cases  arising  in  said  city;  and  in  appeals  from 
justices  of  the  peace  in  said  city." 

Section  2  of  the  act  provides  that  the  court  shall  have  a 
seal  which  shall  be  paid  for  by  the  city. 

Section  3  provides  that  the  court  shall  be  held  at  such 
place  in  the  city  as  may  be  provided  by  the  corporate 
authorities  thereof,  and  if  they  fail  to  provide  a  place,  or 
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the  pl^ce  shall  become  unfit,  or  none  is  provided,  then  the 
court  may  adjourn  to  or  convene  at  a  suitable  place  in  the 
city,  and  there  hold  the  court  until  a  suitable  place  is  pro- 
vided, and  the  expense  shall  be  borne  by  the  city. 

Section  4  provides  that  all  blanks,  hooks,  papers,  sta- 
tionery and  furniture  necessary  to  the  keeping  of  a  record 
of  the  proceedings  of  such  court  shall  be  furnished  at  the 
expense  of  the  city. 

Section  5  of  the  act  provides  for  the  election  of  judges 
of  such  courts  by  the  qualified  voters  of  the  city,  and  after 
fixing  the  term  of  office  of  the  judges,  etc.,  it  provides: 

"They  shall  qualify  and  be  commissioned  in  the  same 
manner,  be  vested  with  the  same  powers  and  perform  the 
same  duties  as  circuit  judges,  and  have  the  right  to  appoint 
a  court  reporter  on  the  same  terms  as  the  Circuit  Court." 

Section  19  of  the  act  provides : 

"  The  fees  of  the  grand  and  .petit  jurors  of  such  coui*ts 
including  the  fees  for  summoning  the  same,  shall  be  paid 
out  of  the  county  treasury  of  the  county  wherein  such 
court  is  established,  upon  "^the  certificate  of  the  clerk  of 
such  court." 

Section  23  of  the  act  fixes  the  judge's  salary  and  provides 
that  it  shall  be  paid  out  of  the  city  treasury. 

In  no  section  of  the  law  is  it  provided  in  direct  language 
how  or  by  whom  the  reporter  shall  be  paid. 
"  The  contention  of  counsel  for  appellant  is  that  if  it  fol- 
lows from  *the  fact  of  the  appointment  that  the  reporter 
must  be  paid,  then  he  should  be  paid  by  the  municipality 
over  which  the  jurisdiction  of  the  court  which  made  the 
appointment  extends;  while  the  contention  of  counsel  for. 
appellee  is  that  the  law  authorizing  the  judges  of  the  cir- 
cuit courts  to  appoint  shorthand  reporters,  which  went 
iqto  effect  July  1,  1887  (see  Kurd's  R.  S.,  1901,  page  560), 
should  be  read  into  or  so  connected  with  the  law  that 
authorizes  the  judges  of  city  courts  to  appoint  reporters 
for  their  courts  as  to  become  a  part  of  the  latter  law. 

That  portion  of  the  law  of  1887  especially  claimed  b}^  coun- 
sel for  appellee  to  be  in  effect,  a  part  of  the  law  entitled 
'•An  act  in  relation  to  courts  of  record  in  cities,"  is  a  part 
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of  section  2  of  the  law  of  1887,  authorizing  the  judges  of  cir- 
cuit courts  to  appoint  shorthand  reporters,  and  is  as  follows : 

"  The  compensation  of  the  reporter  for  taking  such  pho- 
nographic notes  shall  be  fixed  by  the  judges  appointing 
him  at  any  sura  not  exceeding  five  doHars  per  day.  The 
presiding  judge  of  the  court  shall  furnish  to  said  reporter 
at  the  close  of  each  term  of  court  a  certificate  showing  the 
amount  per  diem  due  him,  and  upon  presentation  to  the 
count}^  treasurer  of  such  county  he  shall  pay  the  same  out 
of  any  funds  of  such  count}^  in  his  hands." 

We  agree  with  counsel  for  appellee  that  "every  part  of 
a  statute  should,  if  possible,  be  upheld  and  given  its  appro- 
priate force."  And  we  further  agree  with  them  that  in 
*' construing  a  statute  the  primary  consideration  is  to  ascer- 
tain and  give  effect  to  the  legislative  intention,  for  the 
intent  of  the  statute  is  the  law.  Therefore;  in  order  to 
accomplish  this  object,  the  court  should'  look  at  the  whole 
act,  and  seek  to  ascertain  such  intention  by  an  examination 
and  comparison  of  its  various  provisions." 

These  rules  in  construing  statutes  have,  it  is  believed,  no 
exceptions. 

It  would  not  be  reasonable  to  assume  that  the  legislature 
intended  to  clothe  a  city  judge  with  power  to  appoint  a 
reporter  who  would  perform  the  duties  required  of  him 
without  compensation;  nor  is  it  reasonable  to  assume  that 
it  intended  to  clothe  such  judge  with  unlimited  power  to 
contract  for  the  services  of  a  reporter  for  any  sum  they 
should  agree  upon,  though  it  should  be  greater  than  the 
maximum  per  diem  fixed  by  the  law  of  1887.  This  being 
so,  how  is  it  possible  to  escape  the  conclusion  that  the  leg- 
islature intended  by  the  enactment  of  section  5  of  the  city 
court  act,  to  adopt  in  it  at  least  that  portion  of  the  law  of 
1887  that  limits  the  power  of  circuit  judges  to  contract 
with  reporters  for  their  services  at  a  sum  not  exceeding 
$5  per  day  ?  We  can  discover  no  possible  way  of  escape, 
and,  as  we  understand  counsel  for  appellant,  he  does  not 
attempt  to  escape  the  conclusion,  but  says :  "  Appoint  on 
the  same  terms  "  can  not  be  interpreted  to  mean  ''  paid  by 
the  same  party." 

\0L.  CVI36 
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That  may  be  true  in  some  cases,  and  yet  not  in  others. 
The  only  question  to  be  determined  in  this  case  is,  do  the 
words  "appoint  on  the  same  terms"  taken  with  their  sur- 
roundings, mean  "to  paj*  "  also? 

On  considering  the  entire  law,  it  is  clear  that  the  legis- 
lature has  intended  to  provide  for  payment  of  the  entire 
cost  and  expense  .of  running  city  courts,  and  it  is  equally 
clear  to  our  understanding  that  the  law  nowhere  provides, 
either  in  express  terms,  or  by  necessary  implication,  that 
the  city  shall  pay  a  city  court  reporter  for  his  services,  so 
that  if  the  burden  of  paying  the  reporter  is  not  by  law 
placed  on  the  county  in  which  the  city  is  located,  it  has 
noi  been  placed  anywhere.  This  conclusion  seems  to  be 
unsatisfactory  to  counsel  for  appellant,  for  he  frankly 
admits  that  "the  reporter  ought  to  be  paid,"  and   says: 

"  But  who  is  to  pay  him  ?  He  holds  an  oflBce  created  by 
statute — not  a  count}^  office.  His  duties  must  be  exercised 
within  the  limits  of  the  city  of  East  St.  Louis.  The  other 
officers  of  that  court  are  paid  by  the  city,  except  that  the 
clerk's  fees  are  paid  by  litigants,  as  prescribed  by  statute. 
If  it  follows  from  the  fact  of  appointment,  that  the  reporter 
must  be  paid,  then  why  should  it  not  be  by  the  municipal- 
ity over  which  the  jurisdiction  of  the  court  extends,  which 
makes  his  appointment?" 

It  is  not  for  us  to  inquire  what  moved  the  legislature  to 
pass  the  law  in  its  present  shape,  and  to  correct  or  dis- 
regard any  part  of  it  that  we  may  think  unjust  to  the 
county. 

Our  dutv  is  done  when  we  ascertain  what  the  lesris- 
lature  intended  to  do,  for  as  already  stated  in  other  words, 
that  is  what  it  did  do.  If,  then,  the  reporter  is  to  be  paid 
in  any  way,  it  must,  in  our  opinion,  be  by  the  county. 
Since  section  5  of  the  law  under  which  the  city  court 
was  created  gives  the  judge  of  the  court  the  power  to 
appoint  a  reporter  "on  the  same  terms  as  the  Circuit 
Court,"  therefore  it  inevitably  follows  that  all  of  the  terms, 
including  the  manner  of  payment  embraced  in  the  law 
of  1887,  were  intended,  and  not  alone  a  part  of  them;  and 
as    the  law  of    1887  provides  that  the  reporters  of   the 
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Circuit  Court  shall  be  paid  by  the  county  where  the 
court  is  held,  that  portion  of  the  law  must  be  held,  at 
least  in  effect,  to  have  been  enacted  in  section  5  of  the 
law  providing  for  the  creation  of  city  courts,  and  the  two 
law3  should  be  construed  together.  Turney  v.  Wilton  et 
al.,  36  111.  385. 

The  court  did  not  err  in  sustaining  appellee's  demurrer 
and  awarding  the  peremptory  writ  of  mandamus,  and  the 
judgment  is  affirmed. 


Adams  Express  Company  v.  Jolin  S.  Bratton. 

1.  Common  CABRiKR&^Limitations  of  Liability  in  Contract  Must  be 
Expressly  Assented  <o.— There  must  be  clear  proof  that  the  shipper 
expressly  assented  to  limitations  upon  the  carrier's  liability  contained  in 
its  contract,  or  the  shipper,  notwithstanding  notice  of  such  intended 
limitation,  may  insist  that  the  carrier  shall.transport  his  goods  incident 
to  the  common  law  employment. 

2.  Same — Mere  Delay  is  Insufficient  to  Create  Liability, — A  mere 
delay  by  a  common  carrier  is  wholly  insufficient  to  create  a  liability. 
It  must  be  **  an  unreasonable  delay,  which  is  such  as  involves  some 
want  of  ordinary  care  or  dilifirence  *'  on  the  part  of  the  carrier. 

3.  Question  op  Yaut— Reasonable  TtTne.— What  is  a  reasonable  time 
for  the  performance  of  a  contract  of  transportation  by  a  common  car- 
rier is  a  question  of  fact  for  the  jury. 

4.  Burden  of  Vvloov— Where  Carrier  has  the  Sole  Custody  of  A7ii- 
malsfor  Transportation. —  Where  the  carrier  has  the  sole  custpdy  of 
animals,  the  burden  of  proof  is  on  him  to  show  that  he  has  exercised 
ordinary  care  in  the  carriage  of  the  freight— in  other  words,  that  he 
is  free  from  negligence  which,  as  an  efficient  contributing  cause, 
brought  about  the  damage. 

Trespass  on  the  Case,  for  injury  to  animals  during  transportation. 
Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  SttAS  Cook, 
Judge  presiding.  Heard  in  this  court  at  the  August  term,  1902. 
Reversed  and  remanded.    Opinion  filed  March  2,  1908. 

On  the  9th  of  November,  1899,  appellee  shipped  by 
appellant,  from  East  St.  Louis  to  the  city  of  New  Fork, 
twenty-one  head  of  high  grade  horses,  to  be  exhibited  at 
the  New  York  horse  show,  to  be  held  on  the  11th  of  the 
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same  month.  After  the  exhibition  the  horses  were  to  be 
sold  on  the  New  York  market. 

The  animals  were  loaded  by  employes  of  appellee,  on 
horse  car  81,  belonging  to  the  Pennsylvania  Railroad  Com- 
pany. The  car  was  fitted  with  stalls,  which  were  prefiared 
by  appellee's  servants  under  direction  of  appellee's  stable 
^  foreman.  The  car  left  East  St.  Louis  at  2:35  in  the  morn- 
ing of  the  9th  and  arrived  in  Indianapolis  on  the  same 
day,  at  about  eight  o'clock  in  the  morning.  The  car  was 
attached  to  a  fast  mail  train  which  left  East  St.  Louis 
over  the  Vandalia  railroad.  When  the  horses  arrived  at 
Indianapolis  it  was  found  that  the  drawbar  of  the  car  was 
out  of  order,  although  there  had  been' an  inspection  of  the 
car  before  the  journey  commenced.  This  fact  necessitated 
cutting  the  car  out  from  the  train,  which  proceeded  on  its 
way  to  New  York,  arriving  there  on  time. 

The  evidence  is  conflicting  as  to  what  was  done  with  the 
car  of  horses  after  it  was  removed  from  the  train.  All  the 
evidence  shows  that  the  horses  were  not  removed  from  the 
car,  although  appellant's  agents  were  ready  and  willing 
that  such  an  act  should  be  done  Had  appellee's  servants 
required  it,  but  they  declined  to  unload  any  of  the  horses. 

Some  of  the  evidence  tends  to  show  that  the  car  with 
the  horses  on  board  was  taken  into  a  machine  shop  where 
there  were  furnaces  and  running  machinery,  and  that  such 
fact,  together  with  the  noise  of  hammering  incident  to  the 
work  about  the  shop,  caused  the  horses  to  become  over- 
heated and  excited.  Other  evidence  tends  to  show  that 
the  work  of  repairing  the  car  was  done  entirely  outside  of 
the  shops. 

The  car  was  repaired,  and  the  horses  left  In(Jianapolis  at 
2:45  in  the  afternoon  of  the  same  ddy,  on  a  fast  passenger 
train  for  New  York,  arriving  in  that  city  from  five  to 
twelve  hours  later  than  the  fast  mail  train,  with  which  the 
car  originally  started.  When  the  horses  arrived  in  New 
York  a  number  of  them  were  found  to  be  sick  and  sufferino: 
from  colds,  but  all  of  them  seemed  to  have  been  admitted  to 
the  horse  show  in  Madison  Square  Garden,  where  the  exhibi- 
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tion  was  held,  without  question,  by  the  authorities  in  charge 
of  the  exhibition.  After  the  exhibition  was  over  appellee 
sold  most  of  the  horses,  but  he  claims  he  lost  heavily  on  a 
number  of  them,  and  was  obliged  to  reship  others  as  being 
unsalable.  Appellee  employed  four  men  who  had  charge 
of  the  horses  in  transit. 

The  contract  for  the  shipment  of  the  horses  was  made 
by  appellee  in  person,  with  appellant's  agent  at  East  St. 
Louis.  Appellee,  prior  to  this  particular  shipment,  had 
made  many  other  shipments  of  "  commercial  horses,"  and  at 
such  times  had  always  signed  a  written  contract  and  had  paid 
$275  for  a  car,  and  there  would  be  as  high  as  twenty-eight 
horses  loaded  on  a  car,  he  placing  In  charge  of  the  animals 
a  single  attendant.  For  this  particular  shipment  he  paid 
$300,  with  four  attendants,  who  were  transported  free  by 
appellant.  No  contract  was  signed  by  appellee  himself;  he 
was  requested  by  telegram  from  the  express  messenger  in 
charofe  of  the  horses  in  Indianapolis,  to  authorize  one 
De  Mawby,  one  of  the  four  attendants  with  the  horses,  to 
sign  the  written  contract  which  had  been  prepared  at  East 
St.  Louis.  Appellee  paid  no  attention  to  this  message. 
De  Mawby  signed  the  contract  in  the  name  of  appellee. 
The  evidence  is  conflicting,  whether  De  Mawby  or  one 
Chance  was  in  control  of  the  horses. 

Appellee  testified  that  Thomas,  the  agent  of  appellant  at 
E:ist  St.  Louis,  never  asked  him  to  sign  the  contract;  that 
De  Mawby  had  no  authority  to  sign  it;  that  Chance  was 
in  charge  of  the  horses  after  they  left  East  St.  Louis;  that 
one  Reeves  had  charge  of  loading  them  at  East  St.  Louis; 
that  De  Mawby  had  nothing  to  do  with  the  matter,  except 
to  help  as  directed;  that  he  had  a  contract  with  the  agent 
of  appellant  at  East  St.  Louis  that  the  horses  were  to  be  in 
]Nc\v  York  on  November  11th,  at  between  three  and  four 
o'clock  in  the  morning  of  that  day,  that  being  the  time  of 
the  arrival  of  the  fast  mail  train  at  that  place.  He  further 
testified : 

**  In  shipping  horses,  they  were  always  shipped  under  the 
live  stock  contract,  printed  and  signed;  in  shipping  ordi- 
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nary  horses  you  have  to  ship  them  under  their  contracts  or 
you  don't  ship.  I  did  not  instruct  anybody  to  sign  this 
contract  for  me;  it  was  to  be  brought  to  me  on  the  train, 
to  be  signed  by  me,  I  suppose,  but  when  we  got  to  Indian- 
apolis the  horses  were  cut  oflP  and  I  went  on;  of  course  I  was 
not  there  to  sign  the  contract,  but  I  had  frequently  signed 
contracts  of  the  same  kind;  they  had  a  regular  form  that 
they  used.  1  don't  know  what  the  valuation  is  in  this  con- 
tract. I  never  read  it  over;  I  never  bothered  with  it;  I 
knew  I  would  have  to  sign  what  was  written  there  or  stay 
at  home;  undoubtedly  1  would  have  signed  it  myself." 

Mr.  Thomas,  the  agent  of  appellant  in  East  St.  Louis,  tes- 
tified that  he  had  a  talk  with  appellee  about  the  shipment, 
and  that  he  asked  appellee  in  what  class  he  wanted  his 
horses  to  go — commercial  or  race  horse  class — and  appellee 
answered  and  said  he  wanted  them  to  go  in  the  latter  class; 
that  he  asked  appellee  if  he  wanted  a  contract  made  as  it 
always  had  been  made,  and  that  he  replied  "  Yes.''  His 
evidence  further  is  that  appellee  had  signed  many  contracts 
of  the-same  kind  as  this  one,  and  agreed  in  appellant's  office 
at  East  St.  Louis  to  sign  this  one.  He  further  testified 
that  De  Maw  by  signed  the  contract  in  appellee's  name, 
before  the  horses  left  East  St.  Louis,  but  in  this  matter 
Thomas  is  evidently  mistaken,  as  it  seems  to  be  agreed  all 
around,  that  the  contract  was  not  signed  until  the  delay 
occurred  in  Indianapolis,  when  another  agent  of  appellant 
asked  Bratton,  by  telegram,  to  authorize  De  Mawby  to 
sign  it. 

The  printed  form  of  contract  referred  to  in  the  evidence 
of  appellee  and  Thomas,  limited  the  liability  of  the  Adaras 
Express  Company  to  $75  for  each  horse  injured  or  lost,  and 
the  shipper  took  the  risk  of  loss  from  the  condition  of  the 
animals  themselves,  and  exempted  the  carrier  from  liability 
by  reason  of  the  animals'  conduct  toward  each  other.  He 
further  released  the  carrier  from  dela\'s,  unless  caused  by 
its  own  negligence,  or  the  negligence  of  its  agents  and  em- 
ployes, in  which  event  the  damage  should  not  exceeii  the 
value  placed  on  each  animal,  namely,  $75.  The  shipper 
agreed  that  the  responsibility  of  the  express  company 
should  be  that  of  forwarder  only,  and  not  that  of  a  com- 
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mon  carrier,  and  that  the  express  company  uses  and  relies 
wholly  upon  the  facilities  of  transportation  furnished  by 
railroads  and  other  carriers,  which  it  does  not  control  or 
direct.  The  shipper  further  agrees  that  where  the  animals 
were  accompanied  by  attendants  in  his  employ,  he  would 
take  care  of  them  while  being  forwarded,  whether  delayed 
in  transit  or  otherwise.  It  was  the  duty  of  the  shipper  to 
satisfy  himself  whether  the  cars  were  safe  and  in  proper 
condition.  There  were  other  conditions  in  the  printed  form 
of  contract  which  appellant  used  in  its  business;  but  under 
the  issues  raised  and  discussed  they  do  not  seem  to  Le 
material  to  a  proper  disposition  of  the  case. 

A  trial  was  had  by  a  jury,  who  returned  a  verdict  for 
the  plaintiff  for  $1,000. 

Percy  Werner,  attorney  for  appellant. 

A  common  carrier  is  not  an  insurer  against  delay,  but 
only  with  reference  to  the  safe  delivery  of  goods  intrusted 
to  it.  C.  &  A.  R.  E.  Co.  V.  Simms,  18  111.  App.  68;  I.  & 
St.  L.  R.  R.  V.  Juntcren,  10  111.  App.  295;  W.,  St.  L.  &  P.  R. 
R.  Co.  V.  McCasland,  11  111.  App.  491. 

It  is  only  where  there  is  an  unusual  or  great  delay, under 
all  the  circumstances,  that  the  burden  is  cast  upon  the  car- 
rier to  excuse  or  justify  it.  Illinois  Gent.  R.  R.  Co.  v.  Mc- 
Clellan,  54  111.  58. 


*) 


Alexander  Flannigen  and  B.  H.  Canby,  attorneys  for 
appellee. 

Mr.  Pkesidino  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

The  declaration  consists  of  two  counts.  The  first  count 
alleges  that  appellant  was  a  common  carrier  of  live  stock 
for  hire,  and  that  appollee  delivered  to  it  the  horses  "  to  be 
safely  carried  by  the  defendant  from  the  National  Stock 
Yards  at  East  St.  Louis  to  New  York  City,  and  at  the  last 
named  place  to  be  securely  and  safely  delivered  to  tlie 
plaintiff,  within  a  reasonable  time  then  next  following,  for 
a  certain  reward  to  the  defendant  in  that  behalf;  yet  the 
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defendant  did  not  safely  and  securely  carry  the  said  horses 
within  a  reasonable  time  and  safely  deliver  them  to  the 
plaintiff,  but  neo;lected  and  refused  so  to  do;  that  the 
horses  were  suffered  by  the  defendant  to  stand  in  a  car  in 
Indianapolis,  on  a  side-track,  for  the  space  of  twelve  hours 
in  the  day-time,  and  were  crowded  and  overheated  while  so 
standing  in  the  car;  that  said  car  was  palled  out  of  Indian- 
apolis in  the  ni<^ht-tirae,  and  after  such  overheating  they 
were  chilled  by  the  cool  night  air,  and  in  consequence 
thereof  took  cold  and  became  sick  and  disordered,  by  reason 
of  the  unreasonable  delay  in  their  prompt  transportation." 
The  count  further  alleges  that  the  plaintiff  laid  out  moneys 
for  veterinary  surgeons  and  medicines  and  that  he  sustained 
losses  by  reason  of  the  lessened  value  of  the  animals. 

The  second  count  is  substantiall}''  the  same,  except  that 
it  charges  the  delay  was  ''gross  negligence." 

The  defendant  pleaded-  the  general  issue  and  several  spe- 
cial pleas  whereupon  the  parties  stipulated  that  all  proper 
defenses  might  be  made  under  the  general  issue. 

To  dispose  of  all  matters  argued  by  the  respective  parties 
in  this  case  would  be  to  write  a  treatise  on  the  law  of  bail- 
ments as  applied  to  common  carriers.  The  case  before  us 
can  be  disposed  of  without  much  difficulty,  but  inasmuch 
as  our  disposition  of  it  will  necessitate  a  new  trial,  it  may 
be  desirable  to  go  a  step  farther  and  indicate  the  views 
which  seem  to  us  should  control. 

If  this  court  were  able  to  say,  as  a  matter  of  jaw,  that 
the  contract,  which  appellant's  agent  says  appellee  prom-' 
ised  to  sign,  should  govern  in  this  controversy,  then  such 
fact  would  effectually  dispose  of  it;  but  we  are  unable  to 
say  so,  and  we  think  that  the  court  did  not  err  in  submit- 
ting that  question  to  the  jury.  Appellee  testified  in 
rebuttal  that  Mr.  Thomjxs  never  requested  him  to  sign  the 
contract.  If  the  shipment  had  been  one  of  "commercial 
horses,"  and  the  rate  had  been  the  same  as  prior  ones,  the 
evidence  would  have  been  highly  persuasive  that  the 
printed  form  embodied  the  final  contract  of  the  parties, 
whether  it  was  in  fact  signed  or  not;  but  the  burden  of 
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])roof  is  on  appellant,  who  affirms  the  completion  of  the 
contract  before  it  was  signed.  1  Beach  on  Modern  Law  of 
Contracts,  Sec.  3.  Neither  can  we  say  as  a  matter  of  law, 
that  De  Mawby's  signing  appellee's  name  to  the  contract 
bound  him,  even  if  it  be  admitted  that  De  Mawby  was  in 
control  of  the  horses — a  matter  about  which  there  is  a  seri- 
ous conflict  in  the  evidence;  appellee  had  himself,  in. his 
own  person,  entered  into  the  contractual  relation  with  the 
defendant,  whatever  it  may  be,  and  in  such  a  case,  where 
is  there  room  for  saying  that  De  Mawby  or  any  one  else 
had  implied  authority  for  signing  the  contract,  even  if  he 
was  in  charge  of  the  horses  ?  None  of  the  persons  who 
accompanied  the  horses  were  intrusted  with  the  shipment, 
a  matter  that  would  of  necessity  have  authorized  some  one 
of  them  to  make  and  execute  a  contract  of  carriage. 

If  the  limitations  contained  in  the  contract  which  was 
asually  executed  between  the  parties  are  to  be  regarded  as 
%  notice  of  intended  limitation  of  liability  on  the  part  of 
appellant,  known  to  appellee,  still  the  law  is  that  there 
must  be  clear  proof  that  the  owner  expressly  assented  to 
it,  as  forming  the  basis  of  the  contract  of  carriage;  because, 
notwithstanding  the  notice,  the  shipper  may  insist  that  the 
carrier  shall  transport  his  goods  incident  to  the  common 
law  employment.  The  Western  Transportation  Company 
V.  Newhall,  24  111.  466.  If  the  jury  believed  the  testimony 
given  by  Thomas,  appellee  expressly  assented  to  such 
notice;  but  appellee  does  not  admit  that  Mr.  Thomas 
states  the  transaction  correctly;  so  that  the  matter  of 
"express  assent"  was  for  the  jury. 

As  we  view  the  declaration,  it  was  not  one  framed  on 
the  theory  of  appellant's  common  law  duty,  to  safely  carry 
and  deliver;  to  be  sure,  thorte  are  such  allegations  in  the 
declaration  and  there  is  an  averment  of  breach  of  that 
duty.  But  these  allegations  are  rather  in  the  nature  of 
mere  inducement  to  the  allegations  of  delay,  which  after- 
ward follow;  and  this  is  evidenced  by  the  structure  of 
both  the  declaration  itself  and  the  first  instruction  given 
on  behalf  of  appellee,  where  the  jury  are  required  to  find 
from  the  evidence  whether  "  the  horses,  or  any  of  them, 
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in  consequence  of  said  delay  in  transportation,  were  dam- 
aged or  reduced  in  value."  So  that  the  essential  issue 
litigated  was  the  delay  in  transportation.  Now,  the  law 
undoubtedly  is,  that  the  common  law  duty  of  carriage  is  to 
safely  transport  and  safely  deliver  within  a  reasonable 
time.  Before  there  can  be  a  breach  of  this  duty,  a  mere 
delay  is  wholly  insullicient  to  create  a  liability.  It  must 
be  "an  unreasonable  delay,  which  is  such  as  involves  some 
want  of  ordinary  care  or  diligence"  on  the  part  of  the 
carrier.  C.  &  A.  R.  R.  Co.  v.  Simms,  18  111.  App.  6S^  and 
cates  cited. 

"The  reasons  upon  which  the  extraordinary  responsi- 
bility of  the  common  carrier  for  the  safety  of  the  goods  is 
founded,  do  not  require  that  the  same  responsibility  should 
be  extended  to  the  time  occupied  in  their  transportation. 
The  danger  of  loss  by  robbery  gr  embezzlement  or  theft 
by  collusion  and  fraud  on  his  part  has  no  application 
when  the  mere  time  of  the  carriage  is  concerned."  Hutch- 
inson on  Carriers,  Sec.  330. 

The  first  instruction  given  on  the  part  of  appellee  does 
not  submit  the  question  to  the  jury  whether  there  was, 
under  all  the  circumstances,  a  negligent  delay,  but  from  the 
mere  fact  of  the  delay,  the  liability  is  created.  True,  Jhe 
car  was  out  of  order  when  it  arrived  in  Indianapolis,  but 
the  evidence  is  that  it  had  been  inspected.  Unless  the 
fault  in  the  drawbar  was  such  that  retisonable  care  in  the 
inspection  would  have  revealed  the  defect,  there  was  no 
negligence  on  the  part  of  appellant  in  that  regard.  Sack 
v.  Dolese,  137  111.  129.  On  this  feature  of  the  cause  of 
the  delay  there  is  no  evidence,  f  Vfe  can  not  hold  that 
because  the  drawbar  was  out  of  order,  appellant  was  neg- 
ligent and  caused  the  delay.*  The  presumption,  until  it  is 
overturned  by  evidence,  must  be  that  the  inspection  of 
the  car  was  eiRcient. 

But  it  is  said,  the  evidence  tends  to  show  there  was  a 
special  contract  with  appellant  that  it  should  transport  the 
horses  by  the  particular  train  whose  schedule  time  was 
some  time  in  the  early  morning  of  November  11th  in  New 
York  City;  and  therefore  the  delay  beyond  that  time  was 
a  breach  of  the  contract  which  makes  ap|>ellant  liable  in 
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damages,  under  the  authority  of  C.  &  A.  R.  R.  Co.  v. 
Thrapp,  5  111.  App.  502,  and  Schouler  on  Bailments,  Sec. 
404,  where  the  rule  is  stated  to  be  that  a  special  under- 
taking exacts  special  fulfillments.  It  must  be  admitted 
the  evidence  tends  to  prove  such  contract,  but  the  declara- 
tion does  not  count  on  any  such  engagement.  The  only 
time  alleged  in  either  count  is  the  duty  to  carry  within  a 
"  reasonable  time," — a  matter  which  is  clearly  for  the  jury 
to  pass  upon,  whereas  the  same  instruction  declares  it  to 
be  the  duty  of  the  defendant  to  transport  "  promptly." 
The  case  made  by  the  declaration  must  be  the  case  proven, 
on  principles  too  familiar  to  need  the  support  of  authority. 
As  to  how  this  case  should  be  properly  submitted  to 
another  jury  on  the  question  of  delay,  and  the  carrier's 
common  law  liability,  we  are  much  averse  to  even  indicate 
our  views,  and  what  we  say  is  only  tentatively,  and  in  no 
way  binding  in  the.  future  disposition  of  this  case.  On  the 
part  of  appellee  it  is  contended  that  he  is  entitled  to  an 
instruction  which  states  the  liability  of  appellant  to  be 
that  of  an  insurer  for  the  safe  delivery  of  the  animals 
excepting  the  "  act  of  God  "and  public  enemies,  entirely 
disregarding  the  character  of  the  goods.  On  the  part  of 
the  appellant  it  is  contended  that  no  instruction  can  be 
given  to  the  jury  which  does  not  recognize  the  further 
exemption  of  the  carrier's  liability  as  insurer  of  live  stock, 
because  of  the  inherent  liability  of  such  freight  to  mis- 
fortune, irrespective  of  any  fault  of  the  carrier.  These 
matters  bring  to  view  anew  all  the  perplexing  questions 
which  have  engaged  the  courts  with  reference  to  the 
proper  submission  to  the  jury  of  the  issues  in  such  cases. 
No  one  case,  or  even  a  series  of  such  cases,  can  in  a  partic- 
ular instance  furnish  all  the  criteria  by  which  the  contro- 
versy may  properly  go  to  the  jury.  See  Schouler  on 
Bailments,  Sec.  23  (3d  Ed).  Whether  live  stock  bailments 
for  transport  shall  be  deemed  a  further  exception  to  the 
carrier's  insurance  liability  where  the  damage  arises  out  of 
the  "vitality"  of  the  animals,  or  whether  it  is.merel}''  con- 
sidered as  a  fuller  statement  of  the  common  law  rule  vvliich, 
on  the  question  of  the  insurance  liability,  took  note  of  the 
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inherent  quality  of  the  freight,  we  do  not  believe  it 
important.  We  think  the  true  rule  in  any  event,  is  the 
one  which,  in  a  case  wl^ere  the  carrier  has  the  sole  custody 
of  the  animals,  casts  the  burden  of  proof  on  the  carrier  to 
show  that  he  exercised  ordinary  care  in  the  carriage  of  the 
freight — in  other  words,  that  he  is  free  from  negligence 
which,  as  an' efficient  contributing  cause,  brought  about  the 
damage.  Burke  v.  U.  S.  Express  Co.,  87  111.  App.  505. 
In  a  case,  however,  where  the  owner  or  his  employes  have 
the  custody  and  control  of  the  animals,  and  the  carrier 
merely  furnishes  the  motive  power,  the  issues  are  neces- 
sarily wider,  when  it  is  claimed  the  carrier  is  responsible 
for  damage  through  sickness  of  the  animals,  contracted  by 
colds. 

Was  the  delay  negligent,  and  if  so  was  it  the  proximate 
cause  of  the  sickness  ?  Were  the  employes  of  the  shipper 
in  the  exercise  of  ordinary  care  for  the  safety  of  the 
animals  i 

Witliout  going  further  in  this  connection,  we  think 
that  of  the  many  cases  we  have  examined,  the  case  of 
Clarke  v.  Rochester  &  Syracuse  R  R.  Co.,  14  N.  Y.  570,  is 
the  most  lucid  statement  of  the  principles  which  in  the 
end  would  seem  to  be  important  in  this  case,  on  the  dec- 
laration as  it  stands,  that  we  have  been  able  to  discover. 

For  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  triaL 


The  City  of  Alton  v-  Yalentine  Wolf  et  al. 

1.  Verdict— ir/ien  It  Will  Not  Be  Set  Asidc^A  verdict  will  not  be 
set  asiile  wlit'i-e  tiiere  is  a  conflict  of  evidence,  and  the  facts  and  circnm- 
stances,  by  a  reasonable  intendment,  justify  the  verdict  Nor  will  it 
be  set  aside  where  the  evidence  of  the  successful  party,  when  consid- 
ered by  itiielf,  is  clearly  sufficient  to  sustain  the  verdict. 

Trespass  on  the  Case,  on  promises.  Appeal  from  tlie  Circuit  Court 
of  "Madison  County;  the  Hon.  William  Hartzrll,  Judge  presiding. 
Hnnrd  in  tliis  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed 
March  2.  1903. 


Fourth  District — August  Term,  1902.     573 

City  of  Alton  v.  Wolf. 

Oii  September  18,  189S,  appellees  contracted  with  appel- 
lant to  build  a  sidewalk  twelve  feet  wide  on  Dry  street,  in 
tiiQ  city  of  Alton,  in  pursuance  cjf  which  they  commended 
excavating  and  grading  for  said  walk.  On  October  13, 
3898,  they  were  notified  by  the  city  engineer  to  stop  further 
work  on  Dry  street,  the  city,  by  ordinance  passed  October 
11,  1898,  having  changed  the  width  of  the  sidewalk  from 
twelve  to  eighteen  feet.  The  cost  of  the  grading  done  by 
appellees  at  thjB  price  fixed  in  the  contract  was  $349.80. 

Appellees  also  had  a  claim  for  work  done  on  Sixth  street, 
which  was  presented  to  the  city  council*  on  December  13, 
1898.  The  committee  to  which  this  claim  was  referred,  on 
February  13, 1900,  recommended  its  allowance  in  the  sura 
of  $333.49,  which  amount  was  subsequently  paid  and 
accepted.  The  report  of  the  committee  to  which  claim  was 
referred  is  as  follows : 

"Alton,  III.,  February  13,  1900. 

To  THE  HoNORABLB   MaYOR   AND  CiTY  CODNCIL  OF   THE  CiTY 

OF  Alton. 
Gentlemen:  Tour  committee  on  finance,  to  whom  was 
referred  the  claim  of  Wolf,  Maupin  &  Curdie,  for  certain 
money  allej^ed  to  be  due  them  on  account  of  expenses 
incurred  and  profits  on  a  contract  which  was  awarded  to 
them  for  building  a  sidewalk  on  Sixth  street  from  Liberty 
street  to  Spring  street,  and  which,  on  petition  of  property 
•owners,  was  canceled  by  order  of  the  cit}^  council,  would 
report  that  the  claim  has  received  a  favorable  indorsement  of 
a  former  committee  on  claims  of  this  council,  also  by  a  for- 
mer city  engineer,  as  to  the  expense  incurred  by  the  above 
firm,  preparatory  to  commencing  the  improvements,  but 
on  whose  reports  no  definite  action  was  taken.  In  order 
to  avoid  what  may  prove  to  be  an  unnecessary  expense  in 
defending  the  suit  brought  against  the  city  under  tne  above 
circumstances,  we  would  recommend  that  the  finance  com- 
mittee in  making  up  the  next  annual  appropriation  bill  be 
instructed  to  incorporate  the  sum  of  $333.49  to  meet  this 
obligation. 

Respectfully  submitted, 

Geo.  T.  Davis, 
A.  L.  Daniels, 
Geo.  W.  Wescott." 

The  declaration  set  out  the  contract,  knd  the  different 
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ordinances  pertinent  to  it.  It  alleges  that  plaintiffs  did 
grading  to  the  amount  of  $349.80  on  Dry  street,  after  which 
they  were  not  permitted  to  do  further  work.  It  also  avers 
a  loss  of  profits  of  $500. 

Defendant  demurred  to  the  declaration,  which  demurrer 
was  overruled.  Phuntiffs  subsequently  amended  declaration, 
to  which  amended  declaration  defendant  pleaded  the  general 
issue,  and  gave  notice  that  on  the  trial  "  the  defendant  will 
give  in  evidence  in  defense,  proof  of  the  release  of  the  con- 
tract set  up  in  said  declaration  and  satisfaction  to  the 
plaintiffs  for  all  work  done  by  them  on  Dry  street." 

Judgment  for  plaintiffs  for  $349.80,  from  which  defend- 
ant appealed. 

Alex.  W.  Hope  and  B.  J.  O'Neill,  attorneys  for  appel- 
lant. 

Levi  Davis,  attorney  for  appellees. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

The  issue  of  fact  involved  in  this  case,  is,  whether  the 
settlement  based  on  this  report  of  the  pommittee  was  for 
work  done  on  Sixth  street  only,  or  whether  it  included  also 
work  done  on  Dry  street.  Appellant  insists,  that  to  secure 
the  amount  recommended  by  the  committee,  and  paid  by 
the  city,  appellees  agreed  to  waive  both  their  claims  for 
damages  for  terminating  their  Dry  street  contract,  and  for 
work  actually  done  on  Dry  street.  Appellees  insist  that 
all  they  agreed  to  waive  was  their  claim  for  estimated 
profits  on  the  unfinished  part  of  Dry  street,  and  deny  that 
they  waived  any  claim  for  work  actually  done  on  Dry 
street  under  the  contract. 

If  the  amount  paid  and  accepted  was  only  for  work  done 
on  Sixth  street,  and  did  not  include  a  settlement  for  work 
done  on  Dry  street,  appellees  were  entitled  to  recover. 
The  jury  found  that  it  did  not  include  the  Dry  street  work, 
and  rendered  a  verdict  for  $349.80,  the  amount  proved  for 
that  work  at  contract  price. 
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The  members  of  the  finance  committee  were  Geo.  T. 
Davis,  A.  L.  Daniels  and  Geo.  W.  Wesoott.  A.  W.  Youngs 
ma}'or  of  the  city  of  Alton,  Davis,  of*  the-  finance  commit- 
tee, Conner,  an  alderman,  and  Gossan,  comptroller,  testify 
that  they  were  present  at  the  meeting  of  the  finance  com- 
mittee when  its  report  in  evidence  was  agreed  upon;  that 
appellees  Maupin  and  Curdie  were  present,  and  agreed  that 
if  the  Sixth  street  claim  was  allowed  they  would  waive 
the  Dry  street  claim. 

Gossan  testifies  that  there  was  no  bill  before  the  finance 
committee  on  the  Dry  street  matter.,  There  was  a  bill 
prepared  for  the  Sixth  street  work. 

Eobert  Curdie,  one  of  the  appellees,  testifies  that  he  was 
cited  to  appear  before  the  committee  on  the  Sixth  street 
claim.  That  he  was  present,  and  in  order  to  induce  a 
settlement  of  the  Sixth  street  claim,  "  we  agreed  that  the 
estimated  profits  of  the  Dry  street  work  should  be  knocked 
off,  that  is,  we  were  to  receive  no  pay  for  the  estimated 
profits,  only  for  the  work  actually  done." 

J.  H.  Maupin,  an  appellee,  referring  to  the  meeting  of 
the  finance  committee,  testifies: 

"  There  was  no  bill  put  in  for  Dry  street  work;  I  don't 
think  there  was  anything  said  about  the  Dry  street  matter 
whatever.  It  had  been  taken  up  previous  to  that  time 
with  the  aldermen.  We  always  said,  if  we  could  settle  the 
Sixth  street  matter  without  "^  suit,  that  we  would  waive 
estimated  profits  on  Dry  street,  but  not  for  the  actual  work 
done.  We  presented  a  bill  for  Dry  street  work  a  year  or 
a  year  and  a  half  before  Mayor  Young  came  into  office." 

L.  D.  Yager,  who  was  corporation  counsel,  testifies : 

"The  substance  of  the  understanding  was,  to  the  best  of 
my  recollection  at  this  time,  that  if  all  claims  for  estimated 
profits  or  damages  on  Dry  street  should  be  waived  they 
would  settle  for  the  Sixth  street  matter.  They  were  to 
waive  the  estimated  profits  on  the  Dry  street  claim,  if  the 
Sixth  street  claim  was  settled." 

The  claim  for  Sixth  street  was  presented  December  13, 
1898. 

The  evidence  as  to  the  Dry  street  claim  is  thus  seen  to 
be  conflicting.     There  are  some  circumstances  tending  to 
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corroborate  the  testimony  for  appellees.  A  reference  to 
the  report  of  the  committee  shows  that  it  specifically  men- 
tions the  Sixth  street  claim,  but  has  no  reference  whatever 
to  the  Dry  street  claim.  It  is  also  in  evidence  that  this 
latter  claim  was  not  before  the  committee.  If  the^  report 
of  the  committee  was  conditioned  upon  an  abandonment  of 
appellee's  claim  under  the  Dry  street  contract,  it  is  singu- 
lar that  no  mention  was  made  of  this  condition. 

Again,  it  is  not  disputed  that  the  work  done  on  Dry 
street,  at  the  contract  price,  amounted  to  $349.80.  If  the 
city  prevented  the  completion  of  this  work,  there  should  be 
a  clear  claim  against  it  for  at  least  that  amount.  Appel- 
lees were  allowed  $333.49  for  damages  under  the  Sixth 
street  contract.  Is  it  reasonable  that  appellees  would  have 
waived  both  their  claim  for  estimated  profits  in  the  Dry 
street  contract  and  for  the  work  actually  done,  amounting 
to  $349.80,  to  secure  a  settlement  of  a  claim  for  $333.49  ? 

A  verdict  will  not  be  set  aside  when  there  is  a  conflict 
of  evidence,  and  the  facts  and  circumstances  by  a  reasonable 
intendment  authorize  the  verdict.  Nor  will  it  be  set  aside 
"  where  the  evidence  of  the  successful  party,  when  con- 
sidered by  itself,  is  clearly  sulScient  to  sustain  the  verdict." 
Calvert  v.  Carpenter,  96  111.  63;  Shevalier  et  al.  v.  Seager 
et  al.,  121  111.  664;  Illinois  Central  R.  R.  Co.  v.  Gillis,  68 
111.  317. 

Tested  by  the  doctrines  of  these  cases,  and  of  many 
similar  ones  that  might  be  cited,  the  verdict  in  this  case 
should  not  be  set  aside  as  unsupported  by  the  evidence. 

We  see  no  material  error  in  the  first  instruction  for 
appellee.  It  tells  the  jury,  after  stating  if,  from  the  evi- 
dence, they  believed  certain  conditions  to  have  been  proved, 
**that  the  city  would  be  liable  to  pay  plaintiffs  for  the 
work  done  by  them  on  Dry  street  at  the  rate  provided  in 
said  contract,"  unless  settled  for,  or  released,  etc. 

Cotinsel  for  appellant  claim  that  this  invaded  the  prov- 
ince of  the  jury,  and  that  the  testimony  of  appellees  shows 
that  they  had  waived  all  estimated  profits,  while  to  give 
them  contract  price  for  excavating,  would  give  them  profits 
on  this  part  of  the  work. 
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In  answer,  it  may  be  said  that  profits  for  work  already 
done  are  not  estimated  profits,  but  profits  already  earned. 

And  af^ain,  a  reference  to  the  testimony  of  Maupin 
shows  that  this  point  is  not  sustained  by  the  evidence.  He 
testifies:  "We  always  said  if  we  could  settle  the  Sixth 
street  matter  without  suit,  we  would  waive  estimated 
profits  on  Dry  street,  but  not  for  the  actual  work  done,^* 

This  does  not  show  a  waiver  of  profits  on  the  work  that 
was  done.  A  fair  construction  of  the  languao^e  is,  that  con- 
tract price  for  the  work  done  was  not  waived. 

If  plaintiffs  on  their  part  proved  a  liability  on  the  part  of 
the  city,  it  was  for  the  city  to  prove  by  a  preponderance  of 
the  evidence,  a  release, or  settlement  for  such  liability.  The 
instruction  does  not,  as  claimed  by  counsel,  contain  error 
upon  this  point. 

The  remarks  of  counsel  for  appellees  objected  and  excepted 
to,  do  not  amount  to  error. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


106      577 
|ll2     «5:i| 

Louis  Marsh  v.  Myrtle  May  Jones. 

1.  Tlexdi'SG— Assignment  of  Error  Is.— An  assifrnment  of  evTors  \a 
in  effect  a  pleading,  and  performs  the  same  office  as  a  declaration  in  a 
court  of  ori;;inal  jurisdiction. 

2.  Appellate  Court  Prxctice— Assignment  of  Errors  Shoiild  Be 
Found  in  Abstract  of  the  Record. — The  assignment  of  errors  should  be 
found  in  the  abstract  of  the  record,  which  should  present  whatever  a 
reviewing  court  is  asked  to  examine. 

3.  SaUe— Where  Abstract  is  /TJCompZcfc— Where  there  is  a  failure 
to  supply  a  full  and  complete  abstract,  as  required  by  the  rule  of  liiis 
court,  the  judgment  should  be  affirmed. 

Certiorari.— Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Martin  W.  Schaefer,  Judge  presiding.  Heard  in  this  court  at 
the  August  term,  1902.     Affirmed.     Opinion  filed  March  2,  1903. 

Appellant  obtained  a  judgment  against  David  B.  Case- 
beer  before  a  justice,  for  §75  and  costs. 
An  execution  was  issued  and  levied  upon  certain  articles 
vuL.  cvi  as 
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of  personal  property  which  were  claimed  by  appellee. 
Notice  was  served  on  the  constable,  and  a  trial  of  the 
rights  of  property  followed,  in  which  part  of  the  property 
was  held  to  belong  to  appellee  and  part  to  Casebeef. 

Appellee  took  the  case  by  certiorari  to  the  Circuit  Conrt, 
where  she  recovered  all  the  property.  Plaintiff  in  exeoa- 
tion  brings  this  appeal. 

Frank  B.  Hanna  and  Turner  &  Holdeb,  attorneys  for 
appellant. 

TViNKELMAN  &  Baer,  attomcys  for  appellee;  Jessb  W. 
Blythe,  of    counsel. 

Opinion  per  Curiam. 

Counsel  for  appellant  insist  that  the  abstract  is  incom- 
plete, and  that  for  a  failure  to  supply  a  full  and  complete 
abstract,  as  required  by  the  rule  of  this  court,  the  judg- 
ment should  be  affirmed. 

The  abstract  does  not  show  an  assignment  of  errors,  nor 
what  judgment  was  rendered  on  the  verdict. 

An  assignment  of  errors  is  in  effect  a  pleading,  and  per- 
forms the  same  office  as  a  declaration  in  a  court  of  original 
action.  Bernard  Conlon,  for  use,  etc.,  v.  Patrick  Manning, 
43  111.  App.  3()3 ;  Lang  v.  Max,  50  111.  App.  466 ;  Jesse 
French  Piano  and  Organ  Co.  v.  John  Meehan,  77  111.  App. 
577. 

It  should  be  found  in  the  abstract,  which  should  present 
whatever  a  reviewing  court  is  asked  to  examine.  Traeger 
V.  Mutual  Building  Association,  189  111.  314;  Staude  v. 
Schumacher,  187  111.  187 ;  Douglass  v.  Miller,  102  111.  App. 
346. 

The  abstract  states,  "  thereupon  the  court  rendered  judg- 
ment upon  the  verdict."  To  which  action  and  decision  of  the 
court,  in  rendering  judgment  on  the  verdict,  the  defend- 
ant, Louis  Marsh,  by  his  counsel,  then  and  there  excepted. 

This  statement  gives  no  information  as  to  what  judg- 
ment was  rendered.  It  might  as  well,  as  far  as  informa- 
tion is  concerned,  have  said  simply,  *'  judgment  rendered." 
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Such  a  reference  is  not  a  compliance  with  the  rule  requir- 
ing a  full  and  complete  abstract.  Flaningham  v.  Hogue, 
59  111.  App.  318;  Amundson  Printing  Co.  v.  Empire  Paper 
Co.,  83  111.  App.  441. 

In  this  latter  case  it  is  said,  "  Sometimes  the  courts  have 
turned  to  the  records,  where  the  abstracts  have  been  defi- 
cient, but,  we  believe,  never  to  reverse  a  judgment — only 
when  it  has  been  thought  advisable  to  give  other  reasons 
for  alHrminor  it." 

The  duty  of  appellants  to  furnish  full  and  complete 
abstracts  has  been  so  often  affirmed  by  both  the  Supreme 
and  Appellate  Courts  that  citations  are  unnecessary. 

From  an  examination  of  the  record,  involving  the  etjuities 
of  the  case,  we  think  it  is  a  proper  case  for  the  enforce- 
ment of  the  rule. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


C.  E.  Spring  v.  Slayden-Kirksey  Woolen  Mills-    . 

1.  Contracts— Good«  Sold  by  Sample.— Wh^re  goods  are  sold  by 
sample,  it  is  a  condition  precedent  that  the  goods,  when  delivered, 
shall  con-espond  with  the  sample  by  which  the  sale  is  made,  in  kind, 
character  and  quality. 

2.  Same— 5aZ6  by  Sample  is  Equivalent  to  Warranty. — A  sale  by 
sample  is  equivalent  to  a  warranty  that  the  sample  is  a  true  representa- 
tive of  the  goods. 

8.  Same—  IVhere  Contract  U  Separate  and  Not  Entire.— When  dif- 
ferent articles  are  bought  at  the  same  time,  for  different  prices,  though 
of  the  same  general  description,  the  contract  is  not  entire,  but  is  a  sep- 
arate contract  for  each  article  sold,  unless  the  taking  of  the  whole  was 
rendered  essential,  either  by  the  nature  of  the  subject-matter  or  by  the 
act  of  the  parties. 

Assnmpslt,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Alonzo  K.  Vickers,  Judge  presid- 
ing. Heard  in  this  court  at  the  August  term,  1902.  Reversed  and 
remanded.    Opinion  filed  March  2,  1903. 

William  A.  Schwartz  and  Hosea  V.  Ferrell,  attorneys 
for  appellant. 
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Thomas  If.  Phillips  and  James  H.  Martin,  attorneys 
for  appellee. 

Mr.  Justice  Wortuington  delivered  the  opinion  of  the 
court. 

This  was  suit  in  assumpsit  on  the  common  counts  to 
recover  for  a  bill  of  goods  sold  by  appellee  to  appellant. 
Defendant  pleaded  the  general  issue.  The  court  instructed 
the  jury  to  return  a  verdict  for  plaintiff.  The  bill  ren- 
dered was  for  $231.70,  with  a  credit  of  $13.50,  leaving  a 
balance  of  $218.20.  The  verdict  and  judgment  were  for 
this  amount,  from  which  defendant  appealed. 

There  being  no  conflict  in  the  evidence,  the  only  issue 
presented  is  one  of  law. 

If  the  contract  of  sale  was  an  entire  contract,  the  instruc- 
tion of  the  court  and  the  consequent  verdict  are  correct. 
If  the  contract  was  divisible,  there  is  manifest  error  in 
instructipn,  verdict  aijd  judgment. 

The  goods  consisted  of  twelve  dozen  pairs  of  pants,  and 
were  sold  to  appellee  by  sample,  through  J.  C.  Wilson, 
appellant's  traveling  man,  to  be  shipped  March  1,  1901. 
The  bill  amounted  to  $231.70.  Appellee  retained  one 
dozen  pairs,  being  the  dozen  of  lot  4412,  price  $13.50,  and 
at  once  returned  to  appellee  the  remaining  eleven  dozen 
pairs,  for  the  reason  that  they  were  not  of  the  kind  and 
quality  that  he  ordered.  J.  T.  Evans,  clerk  and  agent  of 
aj^pellant,  and  who,  so  acting,  contracted  for  the  pants, 
testified : 

"  1  know  about  the  goods  sued  for.  Slayden-Kirksey's 
traveling  man  came  to  our  place  and  wanted  to  sell  some 
pants.  1  bought  thirteen  dozen  pairs  of  pants,  lie  had 
sample  pants,  and  took  them  out  and  put  them  on  the 
table  or  counter.  I  took  out  thirteen  dozen  pairs  I  wanted. 
The  samples  were  there  before  me,  I  selected  from  them, 
and  I  made  the  same  examination  of  them  that  I  do  of  .all 
pants  I  buy.  *  *  *  I  ordered  thirteen  dozen.  Pants 
finally  came  in,  and  I  opened  them,  and  then  I  saw  that 
there  was  only  one  dozen  pairs  that  I  bought — ^just  simply 
twelve  pairs  like  I  bought.  I  put  the  balance  of  them  in 
a   box   and   sent  them   back.     I  did  not  keep  them  over 
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twenty-four  hours.  I  kept  all  the  pants  that  were  accord- 
ing to  sample;  sent  them  the  money  for  the  twelve  pairs 
I  kept,  and  they  never  sent  me  a  receipt  for  it.  The  rest 
of  the  pants  1  sent  back  because  they  were  not  like  I 
bought.  There  was  n't  a  pair  in  the  lot  like  I  bought,  out- 
side the  pants  I  kept." 

Cross-examination : 

"  They  were  not  there  over  twenty- four  hours.  ^Exhibit 
A'  is  the  original  order  sheet.  I  kept  one  dozen  No.  4412. 
The  other  lots  were  not  like  the  patterns  showed  me.  The 
figure  was  diflferent.  I  mean  the  stripe  in  the  pants;  don't 
consider  them  as  good  quality  as  I  looked  at.  I  considered 
the  diflFerence  in  the  goods;  they  were  not  made  as  well, 
and  the  goods  were  not  as  heavy,  and  they  were  not 
woven  as  close.     They  were  not  striped  alike." 

Exhibit  A  was  introduced  as  evidence  by  appellee.  It 
shows  that  there  were  twelve  separate  lots,  at  different 
prices,  from  each  of  which  lots  appellant  selected  one 
dozen  pants.     The  exhibit  is  as  follows : 

4412.  1  doz.  pants, $13.50 

4052.  1  "  " 12.00 

4051.  1  «  "       12.00 

5067.  1  "  " 18.00 

5066.  1  ''  "       18.00 

5479.  1  "  ''       21.00 

5477.  1  "  "       21.00 

6696.  1  "  "       24.00 

5864.  1  "  ''       27.00 

5861.  1  "  «       27.00 

5858.  1  "  "       27.00 

4051.  1  ''  "       10.50 

Case ' 70 

$231.70 
June  17,  by  cash, 13.50 

$218.20 
The  uncontradicted  testimony  of  Evans,  in  connection 
with  Exhibit  A  in  evidence,  shows  this  to  be  a  divisible, 
and  not  an  entire  contract.  If  all  the  pants  purchased  had 
been  of  one  lot,  a  diflferent  case  would  be  presented.  In 
such   instance   the  case  would  be  similar  to  Harzfeld  v> 
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Coa verse,  105  111.  535,  cited  by  appellee,  where  six  cases 
of  beavers  were  bought,  by  sample.  The  court  held  this  to 
be  an  entire  contract,  and  that  to  rescind,  all  the  cases 
must  be  returned.  If  the  evidence  had  shown  that  the 
cases  were  of  different  lots  or  qualities,  and  of  different 
prices,  the  facts  would  have  been  on  all  fours  with  the 
facts  in  this  case,  and  the  decision  would  be  pertinent. 

In  Wolf  V.  Dietzsch,  75  111.  206,  cited  by  appellee,  the 
contract  was  for  eighty-one  gallons  of  Affenthaler  red 
wine.  This  was  held  to  be  an  entire  contract.  There  was 
not,  as  in  the  present  case,  different  lots  of  wine,  of  differ- 
ent qualities  and  prices. 

Where  goods  are  sold  by  sample,  it  is  a  condition  prece- 
dent that  the  goods,  when  delivered,  shall  correspond  with 
the  sample  by  which  the  sale  is  made,  in  kind,  character, 
and  quality.     In  Hanson  v.  Busse,  45  111.  496,  the  court  held: 

*' Where  a  sale  of  goods  is  effected  by  exhibiting  a 
sample,  or  where  the  purchaser  has  no  opportunity  of 
inspection,  in  the  first  instance,  the  bujk  must  be  as  good 
as  the  sample,  and  in  the  latter,  it  must  be  as  represented." 

A  sale  by  sample  is  equivalent  to  a  warranty  that  the 
sample  is  a  true  representative  of  the  goods.  Bradford  v. 
Manly,  13  Mass.  139;  Eve'ringham  v..  Lord,  19  111.  App. 
565;  Doane  v.  Dunham,*  65  111.  512. 

It  is  well  settled,  that  where  articles  purchased  under  a 
contract  of  w^arranty  are  not  of  the  kind  or  quality  war- 
ranted, that  the  purchaser  may  rescind  the  contract. 

When  different  articles  are  bought  at  the  same  time,  for 
different  prices,  though  of  the  same  general  description, 
the  contract  is  not  entire,  but  is  a  separate  contract  for 
each  article  sold,  unless  the  taking  of  the  whole  was  ren- 
dered essential,  either  by  the  nature  of  the  subject-matter 
or  by  the  act  of  the  parties.  Bank  of  Antigo  v.  Union 
Trust  Co.,  149  111.  343;  Story  on  Contracts,  Vol.  1,  Sec. 
24;  Young  &  Co.  v.  Wakefield,  121  Mass.  01;  Wharton, 
Law  of  Contracts,  Vol.  1,  Sec.  748;  Parsons*  Law  of  Con- 
tracts (6th  Ed.),  Vol.  2,  517;  Keeler  v.  Clifford,  165  111.  547; 
Mechanics'  Bank,  etc.,  v.  Frazer,  86  111.  139. 
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In  Eothschild  Bros.  v.  Wise,  81  111.  App.  95,  a  case 
entirely  similar  to  the  present  case,  this  court  has  held  the 
law  to  be  as  laid  down  in  the  above  citations. 

There  is  nothing  in  evidence  to  show  that  either  by  the 
acts  of  the  parties,  or  the  nature  of  the  transaction, 
the  sale  of  any  dozen  of  the  twelve  lots  of  pants  was 
conditioned  upon  a  purchase  of  a  dozen  of  each  lot.  The 
qualities  of  the  lots  were  different,  and  the  prices  different. 
Appellant  selected  the  pants  by  sample  from  each  lot,  and 
appellee  agreed  to  furnish  the  kind  and  quality  of  each 
lot  selected  by  appellant  and  represented  by  the  sample 
shown.  It  was  therefore  a  divisible  contract,  which  the 
vendee  could  affirm  in  the  part  or  parts  complied  with  by 
the  vendor  according  to  the  contract,  and  could  rescind  in 
those  parts  where  the  vendor  did  not  comply  with  the 
contract. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed 
and  the  case  remanded. 


Louis  Herbert  et  a1.  v.  Bhodes-Burford  Furniture  Co. 

1.  Conditional  Sales— Doctrine  Recognized  in'  This  State.—The 
doctrine  of  conditional  sales  is  recognized  by  the  law  of  this  state  in 
favor  of  the  ori<{inal  vendor,  except  as  a;;ain3t  bona  fide  purchasers  and 
execution  creditors. 

2.  SxiiE— Contract  May  Provide  that  in  Case  of  Breach  of  Contract 
Property  Man  be  Resold  and  Vendee  Receive  Residue  After  Payment  of 
Debt. — There  is  nothing  inconsistent  in  a  provision  of  a  contract  whicli 
declares  that  the  title  to  the  property  shall  remain  in  the  vendor,  until 
payment  ha^  been  made,  and  that  in  case  the  vendor  shall  retake  the 
property,  he  shall  sell  it  and  pay  himself  the  balance  of  the  debt  and 
pajr  over  the  balance  of  the  proceeds  to  the  vendee. 

-  3.  Same—Zm  Case  of  Breach  of  Condition  of  Payment,  Partial  Pay- 
ments Are  Forfeited. — In  the  matter  of  conditional  sale  the  law  seems 
to  be  that  if  the  condition  of  payment  is  not  fully  complied  with  or 
waived,  the  ori$2:inal  vendor's  rights  become  perfect  and  absolute,  and 
he  may  follow  the  property  or  recover  its  full  value,  and  without  any 
deduction  far  any  partial  payments  made  by  the  original  veudee;  they 
are  all  forfeited. 
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Replevin,  with  a  count  in  trover.  Appeal  from  the  Circuit  Court  of 
Alexander  County;  the  Hon.  Joseph  P.  Robarts,  Judge  presiding:. 
Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed 
March  2,  1003. 

Reed  Green,  attorney  for  appellants. 

William  N.  Butler  and  La.n8den  &  Leek,  attorneys  for 
apj^Uee. 

The  written  contract  between  the  vendee  and  vendor  con- 
taining no  words  of  conveyance  to  the  said  vendee,  and 
expressly  providing  that  the  title  to  the  goods  and  chattels 
therein  mentioned  shall  remain  in  the  vendor  until  the 
same  are  fully  paid  for,  is  not  a  chattel  mortgage,  but  is 
evidence  of  a  conditional  sale;  and  defendants,  before  they 
look  possession  of  said  goods,  having  actual  knowledge  of 
said  contract  and  nf  the  fact  that  the  vendee  had  not  fully 
paid  the  vendor  for  said  goods,  were  not  bona  Jide  pur- 
chasers, and  the  defendants  not  having  taken  said  goods 
under  any  legal  process  whatever,  they  were  not  entitled  to 
iiold  said  goods  as  against  the  vendee.  Gilbert  v.  National 
Cash  Register  Company,  176  111.  2S8;  The  Hooven,  Owens 
and  Rentschler  Co.  et  al.  v.  Burdette  et  al.,  153  111.  672; 
Van  Duzor  v.  Allen,  90  III.  499;  Murch  v.  Wright,  46  111. 
487;  Brundage  v.  Camp,  21  111.  330;  Rhines  v.  Phelps,  3 
Gil.  455;  Robinson  v.  Rowan,  2  Scam.  499;  Farquharson  v. 
United  Typewriter  and  Supplies  Co.,  94  111.  App.  350;  Tufts 
V.  Koumoungis,  73  111.  App.  210;  People  v.  Kirkpatrick,  69 
III.  App.  207;  Hallbeck  v.  Stewart,  69  111.  App.  225;  Dial  v. 
Peterson,  34  III.  App.  478;  Fairbanks  v.  Malloy,  16  111.  App. 
277;  Harkness  v.  Russell,  US  U.  S.  663;  W.  W.  Kimball 
Co.  V.  Mellon,  80  Wis.  133;  Nichols  v.  Ashton,  155  Mass. 
205;  Boon  v.  Moss,  70  N.  Y.  465;  Braddock  Brewing  Co.  v. 
Pfaudler  Vacuum  Fermentation  Co.,  106  Fed.  Rep.  604;  A. 
&  E.  Ency.  of  Law,  2d  Ed.,  Vol.  6,  page  458;  Benjamin 
on  Sales,  4th  Am.  Ed.,  Sees.  334,  366,  393;  Black's  Law  Dic- 
tionary, 143. 

An  instrument  signed  by  the  vendee  of  goods  .delivered 
to  him  by  the  vendor,  stating  that  the  title  to  the  property 
describod  in  the  instrument  is  to  remain  in  the  vendor  until 
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the  purchase  price  of  said  goods  has  been  fully  paid,  is  not 
a  chattel  mortgage,  and  it  is  not  at  all  governed  by  the 
chattel  mortgage  act  and  is  not  entitled  to  be  recorded 
under  said  act  so  as  to  constitute  constructive  notice  of  its 
existence  to  third  parties.  Gilbert  v.  Nat.  Cash  Reg.  Co., 
176  111.  288;  People  v.  Kirkpatrick,  69  111.  App.  207;  Hall- 
beck  V.  Stewart,  69  111.  App.  225. 

Mr.  Presiding  Justicb  Bigelow  delivered  the  opinion  of 
the  court. 

This  case  comes  to  this  court  for  review  by  virtue  of  sec- 
tion 75  of  chapter  110,  Revised  Statutes,  1901,  and  the  sole 
question  certified  up  for  our  decision  is,  whether  the  instru- 
ment hereafter  quoted  is  a  chattel  mortgage  or  a  conditional 
sale. 

The" case  was  tried  in  the  first  instance  before  a  jury; 
the  action  was  replevin,  with  a  trover  count,  under  which 
count  appellee  recovered  a  judgment  against  appellants  for 
the  sum  of  $260.41. 

One  Belle  Harrington,  on  the  21st  of  November,  1898, 
received  from  appellee  a  number  of  articles  of  furniture, 
carpets  and  stoves,  and  at  the  time  of  the  receipt  of  such 
property  she  executed  to  appellee  the  following  contract : 

"I,  Belle  Harrington,  have  received  of  the  Rhodes- 
Burford  Furniture  Co.  the  followins:  described  prop- 
erty, *  *  *  which  I  agree  to  purchase  and  pay  for, 
as  follows :  Eight  hundred  twenty-three  and  00  100  dollars, 
$10.00-100  down,  and  balance  payable  in  installments  of 
?  10.00-1 00  per  week  from  the  date  hereof.  It  is  agreed 
and  understood  that  I  may  retain  the  possession  of  and 
have  use  of  said  goods  and  chattels  until  the  day  the  last 

Eayment  aforesaid  becomes  due,  subject  to  the  conditions 
ereinafter  mentioned.  The  title  to  said  property  is  to 
remain  in  said  Rhodes-Bur  ford  Furniture  Co.  until  fully 
paid  for.  And,  in  event  of  my  failure  to  promptly  pay  for 
the  same,  as  above  agreed  to,  or  if  1  sell,  or  attempt  to  sell, 
or  remove  pro|)erty  from  the  said  premises  hereinafter 
mentioned,  without  the  written  consent  of  Rhodes  Burford 
Furniture  Co.,  or  if  at  any  time  they  or  their  assigns  shall 
feel  themselves  insecure,  then  the  said  Rhodes-Bur  ford  Fur- 
niture Co.,  their  agent,  attorney  or  assigns,  are  hereby  au- 
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thorized  to  take  charge  of  said  property  with  or  without 
force,  and  may  enter  any  building:  or  room  where  said 
goods,  or  any  of  them,  niay  be  located,  and  may  use  all 
force  necessary  for  the  purpose  of  reclaiming  its  said  goods, 
even  to  the  extent  of  breaking  locks,  doors  or  windows,  if 
such  conduct  on  its  part,  or  on  the  part  of  its  attorneys  or 
agents,  shall  become  necessary,  and  shall  sell  the  same,  and 
out  of  the  proceeds  of  said  sale  retain  a  sufficient  amount 
to  pay  the  balance  owing  thereon  (whether  due  or  not), 
together  with  ajl  reasonable  costs,  charges  and  expenses  in 
so  doing.  Said  property  to  be  sold  at  public  or  private  sale 
to  the  highest  bidder,  for  cash,  after  giving  ten  days'  notice 
of  the  time  and  place   of  sale,  by   three  advertisements 

Fosted  up  in  the  vicinity  where  said  sale  is  to  take  place, 
t  is  understood  and  agreed  that  tl)e  failure  to  pay  any 
one  of  said  installments,  at  the  time  and  in  the  manner 
aforesaid,  shall  make  all  the  installments  aforesaid  due  and 
payable.  And  failure  of  Rhodes  Burford  Furniture  Co.  to 
take  advantage  of  any  default  upon  my  part  in  making 
said  payments  shall  in  no  way  operate  as  a  waiver  to  do  so 
for  any  subsequent  breach^  I  further  agree  not  to  remove 
said  property  from  Cairo,  111.,  until  the  same  is  fully  paid 
for,  without  the  written  consent  of  the  said  Rhodes-Burford 
Furniture  Co. 

Witness  my  hand  and  seal  the  21st  day  of  November, 
189S. 

[Seal.]  (Signed)     Belle  Harbington." 

This  instrument  was  duly  acknowledged  before  a  police 
magistrate  of  the  city  of  Cairo  on  the  22d  of  Novembe.% 
1898;  on  the  6th  of  January,  1809,  it  was  filed  for  record 
in  the  recorder's  office  of  Alexander  county.  Appellants 
Cu^hman  and  Fuller,  acting  as  agents  of  appellant  Herbert, 
on  the  26th  of  April,  1901,  took'  the  property  mentioned  in 
the  agreement  without  any  legal  process,  and  it  was  taken 
to  satisfy  a  debt  due  and  owing  from  Belle  Harrington  to 
Herbert.  Appellants  knew,  at  the  time  they  took  the  prop- 
erty that  Belle  Harrington  had  not  paid  all  that  was  due 
on  the  furniture,  and  they  also  knew  of  the  existence  of  the 
agreement  heretofore  quoted. 

If  the  transaction  between  Belle  Harrington  and  the 
Rhodes-Burford  Co.  was  a  chattel  mortgage,  the  judgment 
ought  to  be  reversed;  but  if  it  was  a  conditional  sale,  the 
judgment  should  be  affirmed. 
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Appellants  admit  that  this  case  would  be  controlled  by 
the  adjudication  of  Gilbert  v.  National  Cash  Register  Co., 
176  111.  288,  were  it  not  for  the  following  clause  in  the 
agreement : 

"  And  shall  sell  the  same,  and  out  of  the  proceeds  of  said 
sale  retain  a  sufficient  amount  to  pay  the  balance  owing 
thereon  (whether  due  or  not),  together  with  ail  reasonable 
costs,  charges  and  expenses  in  so  doing.  Said  property  to 
be  sold  at  public  or  private  sale  to  the  highest  bidder,  for 
cash,  after  giving  ten  days'  notice  of  the  time  and  place  of 
sale  by  three  advertisements,"  etc. 

The  contention  of  appellants  is,  that  thi^  clause  fixes  the 
transaction  to  be  a  chattel  mortgage,  and  particular  reliance 
for  that  view  is  placed  upon  Palmer  v.  Howard,  72  Cal.  293, 
and  Heryford  v.  Davis,  102  U.  S.  235. 

The  doctrine  of  conditional  sales  is  recognized  by  the  law 
of  this  state  in  favor  of  the  original  vendor,  except  as  against 
bona  fide  purchasers  and  execution  creditors.  Gilbert  v. 
I<[ational  Cash  Register  Co.,  supra.  In  that  case  stress  is 
laid  upon  the  fact  that  no  words  of  *'  transfer  "  or  "  convey- 
ance "  were  contained  in  the  instrument  to  act  upon  the 
title  to  the  property,  and  that  such  fact,  together  with  the 
provision  that  the  title  to  the  property  should  remain  with 
the  vendor  until  payment,  fixed  the  transaction  as  a  con- 
ditional sale.  Is,  then,  the  clause  which  provides,  in  case 
appellee  shall  take  possession  of  the  property,  that  it  shall 
be  sold,  "  and  out  of  the  proceeds  of  sale  retain  a  sufficient 
amount  to  pay  the  balance  owing  thereon,"  so  inconsistent 
with  the  idea  that  title  was  to  remain  in  appellee  that  the 
transaction  was  an  out-and  out  sale  ?  The  case  cited  from 
the  State  of  California  sustains  the  contention  of  appellants 
on  this  question:  but  it  is  to  be  noted  that  by  the  statutes 
of  California  a  chattel  mortgage  is  in  no  sense  a  "  transfer  " 
or  "  conveyance."  In  that  state  the  chattel  mortgage  is  a 
mere  lien.  3  Pomeroy's  Equity  Jurisprudence,  Sec.  1232. 
For  that  reason  an  instrument  in  that  state  may  be  declared 
to  be  a  chattel  mortgage,  which  would  have  no  efficacy  in 
that  regard  under  our  chattel  mortgage  statute  and  decis- 
ions.    Nor  can  we  regard  the  case  of  Ileryford  v.  Davis, 
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supra^  as  a  controlling  authority.  The  clause  relied  upon 
in  this  case  is  substantially  contained  in  the  Heryford  case; 
but  this  was  only  one  of  the  many  items  which  led  the  court 
to  pronounce  the  transaction  to  be  an  absolute  sale.  It  was 
by  no  means  the  controlling  factor  in  reaching  that  result, 
as  may  be  seen  from  the  case  of  Harkness  v.  Russell,  US 
U.  S.  0C3,  where  again  the  same  clause,  substantially, 
appeared  in  the  instrument  there  under  consideration,  and 
yet  the  court  held  the  transaction  to  be  a  conditional  sale. 
Both  reason  and  authority  tells  us,  that  there  is  nothing 
inconsistent  in  the  provisions  which  declare  that  the  title  to 
tlie  property  shall  remain  with  the  vendor  until  payment  has 
been  made,  and  that  in  case  the  vendor,  for  breach  of  con- 
tract, shall  retake  the  property,  he  shall  sell  it  and  pay  him- 
self the  balance  of  the  debt  and  pay  over  the  balance  of  the 
proceeds  to  the  vendee.  In  matters  of  conditional  sale  the 
law  seems  to  be  that  ''if  the  condition  of  payment  is  not 
fully  complied  with  or  waived,  the  original  vendor's  rights 
become  perfect  and  absolute,  and  he  may  follow  the  prop- 
erty *  *  *  or  recover  its  full  value,  and  without  any 
deduction  for  any  partial  payments  made  by  the  original 
vendee;  they  are  all  forfeited."  Benjamin  on  Sales  (Ben- 
nett's Ed.  18S8),  270,  and  cases  cited. 

Bui  whether  this  is  a  correct  statement  of  the  law  or  not, 
it  is  easily  seen  that  the  parties  to  this  agreement,  after 
providing  that  the  leo^al  title  to  the  property  should  remain 
with  the  vendor,  might  have  contemplated  a  possible  state 
of  things,  where  the  vendee  had  paid  three-fourths  of  the 
purchase  price  and  then  made  default  in  the  paj^ment  of 
the  next  installment,  so  as  to  authorize  the  vendor  to  take 
possession  of  the  furniture.  In  such  event,  if  the  furniture 
should  be  worth  one-half  the  purchase  price,  and  the  ven- 
dor should  retain  all  installments  paid,  together  with  the 
property,  without  a  sale,  the  vendee  would  consider  that  he 
had  overpaid  the  vendor  to  the  amount  of  one-fourth  of  the 
purchase  price,  and  so  this  clause  was  placed  in  the  contract 
to  create,  in  favor  of  the  purchaser,  a  possible  compensating 
advantage  in  the  linal  disposition  of  the  proceeds  of  the 
property. 
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But  this  advantage  was  viewed  by  the  contracting  par- 
ties, as  springing,  not  from  the  fact  that  the  purchaser  was 
the  holder  of  the  title  to  the  property,  but  as  an  offset  to 
the  harsh  enforcement  of  the  contract  in  possibly  forfeit- 
ing all  payments,  and  in  a  possible  retention  of  the  prop- 
erty without  accounting  for  its  value,  should  the  law  be 
held  to  be  as  above  suggested  by  Mr.  Bennett. 

Viewed  in  this  way,  any  right  to  a  balance  after  sale 
would  be  a  right  created  by  contract,  dealing  with  money 
rights  purely,  as  distinguished  from  a  right  of  redem'ption 
created  by  law,  dealing  with  title  to  the  property. 

We  are  of  the  opinion  the  contract  was  a  conditional  sale, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Ben  Hoffy  Jr.^  t.  Thomas  Larimore  et  a1. 

1.  Fraudulent  Conveyances— ri«^  of  Purchaser  from  Fraudulent 
Orantee  triih  Notice.— A  purchaser  from  a  fraudulent  grantee,  with 
notice  of  the  fraud,  wiU  take  the  title  subject  to  all  the  infirmities  with 
which  it  IS  affected  in  the  hands  of  such  fraudulent  grantee. 

2.  Same— Ti We  of  Creditors  with  Notice,  Who  Take  to  Secure  a  Debt. 
— Creditors  who,  to  secure  a  debt,  take  title  by  purchase,  from  a  fraud- 
ulent vendee,  with  knowledge  of  his  title,  take  only  such  title  as  their 
rendee  had,  and  other  creditors  may  assail  the  whole  transaction  for 
fraud. 

3.  Debtor  and  Creditor— Safe  by  Ch'antor  to  Defeat  Claims  of 
Creditors.— \i  a  grantor  sells  for  the  purpose  of  defeating  tlie  claims 
of  his  creditors,  and  the  grantee  knowingly  assists  in  effectuating  such 
frau4ulent  intent,  he  will  be  regarded  as  a  participator  in  the  fraud. 

Bill  In  Aid  of  an  Execution.— Appeal  from  the  Circuit  Court  of 
Wayne  County;  the  Hon.  Edmund  D.  Youngblood,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed 
March  2,  1903. 

Ben  Hoff,  Jr.,  pro  se;  William  A.  Potts,  of  counsel. 

Fraud  will  not  be  presumed,  but  must  be  proved  like 
any  other  fact;  and  it  must  be  proved  by  clear  and  con- 
vincing evidence,  and  the  burden  of  proof  is  upon  the 
party  alleging  fraud.     Union  Nat'l  Bank  v.  State  Nat'l 
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Bank,  168  111.  256-264;  Schroeder  v.  Walsh,  120  111.  403- 
4i)i);  Hatch  v.  Jordon,  74  111.  414-417;  Brady  v.  Cole,  164 
111.  116-121;  KiTigman  &  Co.  v.  Reinemer,  166  111.  208-212; 
Meachem  v.  Hahn  &,  Co.,  46  111.  App.  144-149. 

In  order  to  impeach  a  conveyance  for  fraud  both  vendor 
and  vendee  mast  be  shown  to  have  intended  to  commit  the 
fraud.  Hatch  v.  Jordon,  74  111.  414-417;  Union  National 
Bank  v.  State  JSational  Bank,  168  III.  256-264;  Gridley  v. 
Bincrhara,  51  111.  153;  Myers  v.  Kinzie,  26  111.  36. 

Prottyman  i&  Vrlde  and  Cretghton,  Kramer  &  Kraickb, 
attorneys  for  appellees. 

If  a  creditor  purchases  property  for  the  purpose  of  satis- 
fying his  own  claim,  and  takes  with  notice  of  the  fraud,  or 
the  fraudulent  title  of  the  grantee,  or  notice  of  facts 
sufficient  to  put  a  reasonably  prudent  man  on  inquiry,  his 
title  will  not  be  protected.  Hanchett  v.  Kimbark,  118  111. 
121;  Boies  v.  Henney,  32  111.  130. 

Fraud  need  not  be  directly  proven,  but  may  be  inferred 
from  circumstances.  Treadwell  v.  JMcEwen  et  al.,  123  111. 
253;  Reed  v.  Noxon,  48  111.  323;  Col  well  v.  Brower,  75111. 
510;  Bryant  v.  Siraoneau,  51  111.  324. 

The  rule  in  relation  to  the  sale  of  property  by  a  debtor 
with  intent  to  hifider,  delay  or  defraud  his  creditors,  is, 
that  notice  to  the  purchaser  of  the  debtor's  fraudulent 
intent  \%pcr  se  evidence  of  mala  fides^  and  renders  the  sale 
void,  without  reference  to  the  purchaser's  actual  intent. 
Hanchett  v.  Goetz,  25  111.  App.,  445. 

Mr.  Jcstiob  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancei'y  in  aid  of  an  execution,  by 
appellees  against  appellant,  in  the  Circuit  Court  of  Wayne 
County.  The  trial  court  found  that  the  allegations  of  the 
bill  were  true  as  stated  therein,  and  rendered  a  decree 
granting  in  part  the  relief  prayed.  Appellant  assigned 
error,  and  appeals  the  case  to  this  court. 

Some  eight  or  ten  years  ago,  one  James  W.  Larimore 
became,  by  purchase,  the  owner  of  160  acres  of  land  in 
Wayne  county,  Illinois.     Subsequently  he   became  quite 
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heavily  indebted,  and  among  the  debts  he  owed  was  one 
of  $1,000  to  Thomas  Larimore.  After  this  indebtedness 
was  contracted,  he  fraudulently,  and  for  the  purpose  of 
hindering  and  delaying  his  creditors,  conveyed  this  land, 
through  a  third  party,  to  Josephine  Larimore,  his  wife. 
This  conveyance  was  wholly  without  consideration,  and 
was  conceived. and  executed  in  fraud.  Or\  the  5th  day  of 
February,  1901,  Thomas  Larimore  recovered  judgment,  in 
the  Circuit  Court  of  Tazewell  County,  against  James  W. 
Larimore  on  said  indebtedness  for  the  sum  of  $1,062.75, 
and  costs  of  suit;  and  on  September  21,  1901,  execution 
issued  to  the  sheriff  of  Wayne  county,  and  certificate  of 
levy  was  filed  in  the  recorder's  office  of  that  county  on 
September  23d,  at  the  hour  of  3:15  o'clock  p.  m. 

With  full  knowledge  of  the  fraudulent  character  of  the 
conve3^ances  by  which  the  title  of  the  land  in  question  had 
passed  to  Josephine  Larimore,  appellant,  on  September 
20,  1901,  procured  her  and  her  husband  to  convey  the  same 
to  himself,  and  caused  such  conveyance  to  be  filed  for 
record  at  8  o'clock  a.  m.  the  same  day  of  the  levy.  The 
consideration  for  this  conveyance  was  certain  indebtedness 
which  James  W.  and  Josephine  Larimore  owed  him,  and 
certain  indebtedness  of  theirs  which  he  assumed  to  pay, 
$600  of  it  being  for  money  loaned  after  the  fraudulent  con- 
veyance to  Josephine,  and  applied  to  the  discharge  of  a 
mortgage  placed  upon  the  land  prior  to  such  conveyance. 
The  total  ampunt  of  this  consideration  was  equal  to  about 
sixty  per  cent  of  the  then  market  value  of  the  land. 

The  title  of  Josephine  Larimore  was  fraudulent  and  void 
as  to  the  creditors  of  James  W.  Larimore,  and  appellant 
had  full  knowledge  of  that  fact  before  and  at  the  time  he 
accepted  his  conveyance  from  her. 

"  A  purchaser  from  the  fraudulent  grantee,  with  notice  of 
the  fraud,  will  take  the  title  subject  to  all  the  infirmities 
with  which  it  is  affected  in  the  hands  of  such  fraudulent 

frantee."  Am.  &  Eng.  Ency.  of  Law,  1st  Ed.,  Vol  8,  p. 
58.  "Creditors  who,  to  secure  a  debt,  take  title  by  pur- 
chase from  a  fraudulent  vendee,  with  knowledge  of  his 
title,  take  only  such  title  as  their  vendor  had,  and  other 
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creditors  may  assail  the  whole  transaction  for  fraud/' 
Waggoner  v/Ooolev,  17  III.  2(jd;  Jewett  &  Root  v.  Cook, 
81  III.  2G0. 

Counsel  for  appellant  rely  upon  the  rule  of  law  permit- 
ting an  insolvent  debtor  to  prefer  and  pay  one  creditor  in 
full  to  the  exclusion  of  all  others,  and  insist  that  this  case 
falls  under  that  rule.  They  sa\'  appellant  was  a  hona  fide 
creditor  of  James  W.  Larimore,  and,  notwithstanding  bis 
knowledge  of  Larimore's  insolvency,  he  had  the  right  to 
secure  payment,  and  that  Larimore  conveyed  this  land  to 
him  in  discharge  of  such  indebtedness. 

This  position  is  not  sustained  by  the  evidence.  The 
indebtedness  to  appellant  was  due  from  both  James  W. 
and  Josephine  Larimore.  As  to  the  indebtedness,  appel- 
lant testified: 

"  Mr.  Larimore  and  his  wife  were  owin^  me  considerable, 
and  I  wanted  to  get  my  money  out  of  it  and  couldnJt  in 
any  other  wa}',  and  took  the  land," 

Further,  the  land  was  not  conveyed  to  him  by  James 
W.,  but  by  Josephine.  True,  he  negotiated  with  James 
W.  for  the  conveyance,  and  James  W.  joined  with  his  wife 
in  the  execution  of  the  deed,  but  appellant  knew  at  the 
time  of  these  negotiations  that  the  legal  title  to  the  land 
was  in  Josephine;  that  James  W.  was  insolvent,  and  that 
Josephine's  title  was  fraudulent  and  void  as  to  the  credit- 
ors of  James  W.  He  knew,  if  he  obtained  a  conveyance, 
it  was  to  be  a  conveyance  from  Josephine,  and  that  it 
would  be  subject  to  all  the  imperfections  of  her  title. 
Appellant  himself  testified  that  he  knew  the  title  was  in 
Josephine,  and  in  effect  admitted  in  his  testimony  that 
he  was  cognizant  of  all  the  facts  concerning  the  convey- 
ance to  her;  and  James  W.  testified  : 

"  Mr.  Hoff  knew  that  I  had  to  consult  my  wife  before 
trading  the  land,  so  that  it  was  not  to.be  a  trade  unless  she 
signed  the  deed." 

So,  with  full  knowledge  of  all  the  facts,  appellant  took 
a  conveyance  from  Josephine,  whose  title«was  void  as  to 
appellant,  in  payment  of  debts  due  from  both  James  W. 
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and  Josephine;  or,  if  it  be  true,  as  claimed,  that  it  was  the 
joint  indebtedness  of  both,  the  fact  would  add  nothing  to 
the  strength  of  appellant's  position.  Under  such  state  of 
case,  the  title  in  appellant  is  as  defenseless,  when  attacked 
by  a  judgment  creditor  of  James  W.,  as  if  it  had  remained 
in'Josephine. 

Appellant's  counsel  further  contend  that  the  consent  of 
James  W.  to  the  conveyance  by  Josephine  to  appellant 
purged  the  title  of  fraud,  and  vested  it,  clean  and  valid,  in 
appellant.  This  position,  we  think,  is  in  direct  conflict 
with  the  decisions  of  our  Supreme  Court,  above  cited. 
While  the  law  of  this  state  permits  an  insolvent  debtor  to 
prefer  and  pay  one  creditor  in  full  to  the  exclusion  of  all 
others,  still,  until  such  preferred  creditor  is  legally  secured, 
or  payment  to  him  is  actually  made,  no  mere  desire,  con- 
sent or  promise  on  the  part  of  such  debtor  will  avail.  As 
between  appellant  and  James  W.  and  Josephine  Larimore, 
his  title  in  equity,  we  think,  is  and  ought  to  be  good;  but, 
as  between  himself  and  other  creditors  of  James  W.,  his 
title  is  not,  and,  we  think,  in  equity  and  under  the  facts  of 
this  case,  ought  not  to  be  any  better  than  it  was  in  Joseph- 
ine. With  full  knowledge,  he  accepted  Josephine's  title  in 
payment  of  his  demands,  and  a  court  of  equity  ought  not, 
at  the  expense  of  other  creditors,  to  give  him  more. 

Independent  of  the  defect  in  Josephine's  title,  we  think 
the  trial  court  was  warranted  in  its  finding. 
/  The  law  in  this  state  is : 

**  If  the  grantor  sells  for  the  purpose  of  defeating  the 
claims  of  his  creditors,  and  the  grantee  knowingly  assists 
in  eflFectuating  such  fraudulent  intent,  he  will  be  regarded 
as  a  participator  in  the  fraud."  Beidler  v.  Crane,  135 
111.  92. 

Counsel  insist  that,  in  any  event,  appellant  should  have 
been  subrogated  to  the  rights  of  certain  creditors  that  were 
paid  with  money  borrowed  from  him.  We  are  not  advised 
of  any  rule  or  principle  of  law  warranting  subrogation 
under  the  facts  of  this  case.  However,  the  trial  court  did 
in  effect  subrogate  him  to  the  extent  of  $593.50,  being  the 
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balance  of  the  $600  used  in  paying  of  prior  mortgages, 
with  interest,  after  deducting  rents  received  by  him;  i.  ^., 
decreed  that,  after  payment  of  costs,  appellant  shall  first 
be  paid  $593.50;  then,  out  of  the  remainder,  appellee's 
judgment  shall  be  paid;  thus,  notwithstanding  the  fraudu- 
lent character  of  his  title,  making  him  a  preferred  creditor 
to  that  extent.  No  cross-errors  are  assigned,  and  there- 
fore we  do  not  deem  it  our  duty  to  discuss  this  feature  of 
the  case  further. 

We  find  no  reversible  error  in  this  record.    The  decree 
of  the  Circuit  Court  is  affirmed. 


C.  H.  Layman  v.  George  W.  Detharding^  Adm'r. 

1.  Statutes— ^tt^/iari^  for  Making  Amendments  in  Justices 
Court,  Under  Sec,  38,  Ch.  79,  R,  5.— The  authority  for  making  amend- 
ments in  a  justice's  court  under  Sec.  88,  Ch.  79,  R  S.,  which  provides 
that  the  justice  may  at  the  request  of  either  party  at  any  time  before 
trial  permit  the  summons  and  other  papers  to  be  amended  so  as  to 
make  the  same  conform  to  the  true  names  of  plaintiff  and  defendant, 
is  limited  to  the  true  names  of  the  parties  at  the  time  of  the  commence- 
ment of  the  suit,  and  not  to  any  change  of  parties  or  change  of  l^;al 
rights  or  liabilities  that  may  afterward  intervene. 

2.  Waiver— 0/  Error  in  Riding  of  Trial  Court  by  Not  Objecting.— 
Where  rulings  of  the  trial  court  are  not  objected  to,  any  error  in  them 
is  waived. 

3.  Interest— On  Note,  Accruing  After  Commencement  of  Trial, 
Allowable,— It  is  not  error  to  include  in  the  judgment,  interest  on  a 
note  accruing  after  the  commencement  of  the  trial. 

Assnmpsit,  on  a  promissory  note.  Appeal  from  the  County  Court  of 
Franklin  County;  the  Hon.  W.  H.  Hart,  Judge  presiding.  Heard  in 
this  court  at  the  August  term,  1902.  Affirmed.  Opinion  filed  March 
2,  1903. 

C.  C.  Payne,  attorney  for  appellant. 

A.  C.  Terhunb,  attorney  for  appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 
The  suit  in  which  this  appeal  was  taken  was  brought  by 
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Jane  Fitts  in  her  lifetime  against  appellant  in  a  justice's 
court  of  Franklin  county,  to  recover  upon  a  promissory 
note  executed  by  appellant  to  deceased. 

The  amount  of  the  claim  indorsed  on  the  summons  was 
$115.  Judgment  was  rendered  in  that  court  against  appel- 
lant for  $114.95  and  costs.  On  the  docket  of  the  justice 
appears  the  following :  "  For  value  received  I  hereby  assign 
the  above  judgment  to  A.  C.  Terhune."  Signed  "Jane 
Fitts,  by  O.  S.  Shinn,  her  agent." 

In  the  meantime,  before  the  case  was  tried,  Jane  Fitts 
died  intestate,  and  appellee  was  appointed  administrator  of 
her  estate,  and  on  the  suggestion  of  her  death  to  the  court 
and  on  filing  a  certified  copy  of  his  letters  of  administration 
appellee  was  substituted  as  plaintiff  in  the  case. 
^  It  being  shown  to  the  court  before  the  trial  that  appellant 
had  not  paid  the  docket  fee  in  the  case,  and  that  appellee 
had  paid  it,  a  rule  was  entered  against  appellant  to  refund 
the  money  to  appellee,  which  was  done  without  objection 
or  exception  by  appellant, 

A  jury  was  waived,  and  a  trial  by  the  court  resulted  in  a 
judgment  against  appellant  for  $118.10,  and  the  defendant 
in  the  case  brings  it  here  and  assigns  on  the  record  the  fol- 
lowing errors : 

"  1st.  It  was  error  in  the  court  to  allow  the  administrator 
to  be  substituted  as  plaintiff. 

"  2d.  In  entering  a  rule  on  defendant  to  refund  a  docket 
fee  of  $4  to  plaintiff,  when  there  was  no  evidence  before  the 
court  to  show  that  plaintiff  had  advanced  or  paid  the  same, 
because  no  such  fee  is  allowed  by  law. 

'*3d.  In  rendering  judgment  for  $118.10,  when  the 
demand  on  summons  was  only  $115. 

"  4th.  In  rendering  judgment  in  favor  of  Jane  Fitts,  or 
her  administrator,  when  the  transcript  of  the  justice's  judg- 
ment showed  that  it  had  been  assigned  to  A.  0.  Terhune. 

**  5th.  In  assessing  plaintiff's  damages  at  more  than  was 
proven. 

*•  6th.     In  rendering  judgment  against  defendant. 

"  7th.     In  overruling  defendant's  motion  for  a  new  trial. 

"8th.  In  overruling  defendant's  motion  in  arrest  of 
judgment." 

As  to  the  first  assignment  of  error,  it  is  perhaps  but  just 
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to  counsel  to  give  the  principal  portion  of  his  argument  to 
sustain  his  contention,  which  is  as  follows: 

"  We  insist  that  this  case,  after  it  was  appealed  to  the 
County  Court,  continued  to  be  in  the  same  condition  and 
governed  by  the  same  rules  of  practice  as  it  was  or  would 
have  been  had  the  trial  been  before  the  justice.  The  only 
authority  for  making  amendments  in  justice's  court  are 
found  in  section  38,  chapter  79,  Starr  &  Curtis'  Statute, 
which  provides  that  the  justice  may,  at  the  request  of  either 
party  at  any  time  before  trial,  permit  the  summons  and 
other  papers  to  be  amended  so  as  to  make  the  same  con- 
form to  the  true  names  of  plaintiflf  and  defendant.  This 
authority  is  limited  to  the  true  names  of  the  parties  at  the 
time  of  the  commencement  of  the  suit,  and  not  to  any 
change  of  parties  or  change  of  legal  rights  or  liabilities 
that  may  afterward  intervene." 

In  view  of  the  fact  that  Jane  Fitts'  death  was  suggested 
to  the  court,  and  a  certified  copy  of  the  letters  of  adminis- 
tration of  her  estate  to  appellee  was  introduced  in  evidence, 
and  that  section  10  of  chapter  1  of  the  Revised  Statutes  has 
always  been  supposed  to  embrace  all  cases  like  this,  and  in 
view  of  the  remaining  portion  of  counsel's  printed  argument 
on  this  point  (which  we  think  it  might  not  be  just  to  him 
to  quote),  we  are  not  able  to  escape  the  conclusion  that  the 
error  was  not  assigned  in  good  faith,  and  hence  we  dismiss 
it  without  further  comment. 

The  second  error  may  be  disposed  of  by  saying  that  no 
objection  or  exception  was  taken  by  appellant  to  the  rule 
on  him  to  refund  to  appellee  the  docket  fee  that  appellant 
should  have  paid  to  get  the  benefit  of  his  appeal.  Appel- 
lant paid  over  the  money  without  objection  or  protest;  had 
he  not  done  so  doubtless  his  appeal  would  have  been  sum- 
marily dismissed,  as  it  should  have  been.  Edwards  v. 
Duling,  36  111.  351;  Garrity  v.  Bash,  84  111.  73;  Meserve  v. 
Delaney,  105  111.  5a;  Meserve  v.  Delaney,  112  111.  353. 

As  to  the  third  error,  it  is  true  the  amount  of  plaintiff's 
claim  indorsed  on  the  su.*nmons  was  $115,  while  the  judg- 
ment of  the  County  Coifrt  was  for  $118.10.  ♦  The  difference 
between  the  sums  was  the  interest  that  accrued  on  the 
note  after  the  commencement  of  the  suit,  and  if  it  was 
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error  to  give  judgment  for  it,  appellant  alone  is  responsible 
for  the  error,  and  therefore  can  not  complain.  But  it  was 
not  error.  Dowling  v.  Stewart  et  al.,  3  Scammon,  193; 
Welch  V.  Karstens,  60  111.  117. 

In  regard  to  the  fourth  error,  the  transcript  of  the  judg- 
ment of  the  justice  does  not  show  that  the  person  who 
purported  to  assign  the  judgment  as  the  agent  of  deceased 
had  any  authority .  to  assign  it,  and  besides,  whether  the 
judgment  was  properly  assigned  or  not  does  not  concern 
appellant. 

There  is  nothing  of  more  merit  in  the  remaining  errors 
than  in  those  we  have  passed  upon. 

Appellant  does  not  even  pretend  that  he  does  not  owe 
the  debt,  and  his  claimed  errors  seem  frivolous  to  be  urged 
in  a  case  so  free  from  error  as  the  record  in  this  case  is,  for 
there  is  no  error  whatever  in  it,  and  the  judgment  is  affirmed. 


H.  J.  Jones^  Adm'r^  y.  Illinois  Central  R.  B.  Co. 

1.  Bill  op  Exceptions— J«  a  Pleading.— A  bill  of  exceptions  is  to 
be  taken  as  a  pleading  of  the  (larty  presenting  it.  If  liable  to  the 
charp:e  of  ambiguity,  uncerteiinty,  or  omission,  it  ought,  like  €tny  other 
pleading,  to  be  considered  most  strongly  against  the  party  who  pre- 
pared it. 

2.  Due  Care— Burden  of  Proof  is  upon  Plaintiff  to  Prow,— To 
recover  for  injuries  alleged  to  have  been  caused  by  the  negligence  of  a 
defendant,  it  is  necessary  that  the  plaintiff  shall  allege  in  the  declara- 
tion and  prove  on  the  trial,  that  plaintiff  was  exercising  due  care. 

8.  Judgments— For  Costa  Against  an  Administrator. — No  execution 
can  issue  against  an  administrator,  where  he  sues  as  such  in  his  represen- 
tative capacity,  and  a  judgment  for  costs  against  him  should  be  for 
costs  to  be  paid  in  due  course  of  administration. 

Trespass  on  the  Casie.— Death  by  negligent  act.  Appeal  from  the 
Circuit  Court  of  Marion  County;  the  Hon.  Samuel  L.  Dwioht,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2, 1903. 

This  is  an  action  by  the  administrator  of  John  F.  Jones, 
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to  recover  damages  for  his  death  alleged  to  have  been  caused 
by  the  negligence  of  appellee. 

The  declaration  contains  two  counts. 

The  first  count  charges  negligence  by  the  defendant  in 
running  its  engine  and  train  of  cars  within  the  corporate 
limits  of  the  city  of  Carbondale  at  a  high  and  dangerous 
rate  of  speed. 

The  second  count  alleges  an  ordinance  of  the  city  of  Car- 
bondale limiting  the  rate  of  speed  of  freight  trains  to  not 
more  than  six  miles  an  hour,  and  charges  negligence  by 
reason  of  the  violation  of  the  same  by  the  defendant,  and 
the  consequent  injury  and  death  of  the  decedent. 

The  general  issue  was  pleaded  by  the  defendant,  trial  was 
had  before^  a  jury,  and  verdict  rendered  in  favor  of  the 
defendant  and  against  the  plaintiff  for  costs.  Motion  for  a 
new  trial  was  made  by  plaintiff  and  overruled  by  the  court, 
and  judgment  entered  on  the  verdict,  to  which  several  rul- 
ings the  plaintiff  duly  excepted  and  brings  the  record  to 
this  court  for  review  by  appeal. 

This  is  the  third  trial  of  this  cause.  The  first  trial  was 
at  the  September  term,  1899,  of  the  Marion  County  Circuit 
Court,  resulting  in  a  verdict  for  plaintiff  for  $3,000.  The 
defendant  appealed  to  this  court  and  the  judgment  was 
reversed  and  the  cause  remanded  to  the  Circuit  Court. 
Illinois  Central  R.  R.  Co.  v.  Jones,  Adm'r,  97  111.  App.  131. 

At  the  January  term,  1902,  of  the  said  court,  another 
trial  was  had  resulting  in  a  verdict  in  favor  of  the  plaintiff 
for  $2,500,  which  verdict,  on  motion  of  defendant,  was  set 
aside  and,a  new  trial  granted.  At  the  April  term,  1902, 
of  the  said  court,  another  trial  was  had,  resulting  in  a  ver- 
dict for  defendant. 

The  errors  urged  and  assigned  in  this  record  are  confined 
to  alleged  erroneous  instructions  given  on  the  part  of  the 
defendant,  and  to  the  form  of  the  judgment  and  execution. 

No  other  questions  are  sought  to  be  raised. 

F.  F.  NoLKMAN  and  W.  F.  Bdndy,  attorneys  for  appellant. 

W.  W.  Babr,  attorney  for  appellee;  J.  M.  Dickinson,  of 
counsel. 
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Mr.  Justice  Wobthington  delivered  the  opinion  of  the 
court. 

The  bill  of  exceptions  does  not  purport  to  detail  the  evi- 
dence, but  is  in  the  nature  of  a  common  law  bill  of  excep- 
tions. It  is  signed  by  the  trial  judge,  and  is  thus  made  a 
judicial  record  of  what  the  evidence  introduced  by  each  of 
the  parties  tended  to  prove. 

Appellant  in  his  printed  statement  says: 

"The  record  as  prepared  shows  what  the  evidence  tended 
to  prove,  instead  of  setting  the  evidence  out  in  full.  The 
bill  of  exceptions  states  that  the  evidence  tended  to  prove 
that,  the  deciedent,  John  F.  Jones,  was  at  the  time  of  his 
death,  and  had  been  for  some  time  previous,  in  the  employ 
of  the  defendant  as  a  brakeraan;  that  the  crew  of  which  he 
was  a  member,  operated  between  Centralia  and  Carter ville, 
Illinois,  the  run  being  known  as  the  Carterville  run;  leav- 
ing Centralia,  the  crew  would  go  south  on  the  defendant's 
main  line  to  Carbondale  and  there  leave  the  main  line  east- 
ward for  Carterville,  being  then  in  what  is  known  as  the 
St.  Louis  division;  that  the  crew  in  charge  of  the  engine 
and  cars  that  struck  the  said  John  F.  Jones  and  killed  him, 
operated  from  East  St.  Louis  to  Mounds,  Illinois;  leaving 
St.  Louis  they  would  strike  the  main  line  at  Carterville, 
and  returning  from  Mounds  going  to  East  St.  Louis  they 
would  leave  the  main  line  at  Carbondale;  that  the  two 
crews  above  mentioned  mot  at  Carbondale  only  occasion- 
ally and  at  irregular  intervals;  that  the  decedent  and  the 
members  of  the  crew  which  struck  him  were  not  fellow- 
servants;  that  there  was  an  ordinance  in  force  in  the  city 
of  Carbondale  at  the  time  of  the  accident,  prohibiting  the 
running  of  freight  trains  or  freight  cars  at  a  rate  of  speed 
greater  than  six  miles  per  hour,  within  the  corporate  limits 
of  the  city  of  Carbondale;  that  the  crew  of  which  the 
decedent  was  a  member  started  from  the  north  part  of  the 
Carbondale  yards  south  on  the  east  main  track,  there  being 
a  double  track  at  that  point,  running  slow  going  down  to 
the  station,  which  was  several  hundred  feet  south  of  where 
the  road  from  Carterville  strikes  the  main  line;  that  the 
said  crew  had  proceeded  southward  some  distance,  when 
they  came  to  a  train  standing  on  the  same  track,  and  could 
proceed  no  further;  that  the  conductor  of  the  said  crew 
started  across  eastward  into  the  yard  to  pick  out  some  air 
cars  and  get  their  numbers,  for  the  purpose,  later  on,  of 
getting  them  to  put  in  his  train,  remarking  as  he  left  the 
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cab  of  the  engine,  that  he  was  coin^  across  for  that  pur- 
pose; that  the  decedent  was  in  nearing  distance  of  that 
remark;  that  the  decedent  jumped  from  the  deck  of  the 
engine  to  the  ground,  and  started  to  follow  his  conductor; 
that  just  as  the  decedent  jumped,  his  engineer  discovered 
the  other  engine  and  cars  coming,  and  warned  the  decedent 
of  the  same,  but  it  was  too  late,  and  the  decedent  was 
struck  by  the  cars  and  the  engine  and  instantly  killed;  that 
the  engine  and  cars  which  struck  the  decedent  was  a  freight 
engine  and  four  freight  cars,  the  engine  backing  south  and 
pushing  the  cars,  and  that  they  were  running  at  a  rate  of 
speed  of  fifteen  miles  per  hour;  that  no  bell  was  rung  or 
whistle  sounded,  and  that  no  lights  were  upon  the  rear  of 
the  backing  train;  that  it  was  customary  for  the  brakeman 
to  go  along  with  the  conductor  to  help  him  get  out  air 
cars;  that  when  the  decedent  heard  the  engineer's  warning 
of  the  approaching  train,  he  had  already  started  to  jump 
from  the  engine,  and  was  too  far  gone  to  stop;  that  the 
engine  and  cars  which  struck  the  decedent  were  going  south 
over  the  north-bound  track;  that  the  decedent  was  twenty- 
seven  years  of  age,  and  had  an  earning  capacity  of  seventy 
to  eighty  dollars  per  month;  that  he  was  unmarried  and 
contributed  to  the  support  of  his  mother;  that  the  night  in 
question  was  dark,  the  accident  happening  at  about  eleven 
o'clock  p.  M.,  on  the  16th  day  of  March,  A.  D.  1899." 

The  evidence  otfered  and  introduced  by  the  plaintiff 
tended  to  prove  the  issues  on  behalf  of  the  plaintiff. 

The  defendant's  testimony  tended  to  prove,  as  is  shown 
by  the  bill  of  exceptions,  that  the  train  in  question  was 
running  not  faster  than  six  or  eight  miles  an  hour;  that  the 
bell  was  ringing  on  the  engine  at  the  time,  and  that  the 
whistle  on  the  engine  had  sounded  on  two  occasions  after 
starting  south  to  place  where  accident  occurred;  that  there 
were  two  brakemen  on  top  of  the  cars  that  struck  the 
decedent,  both  of  whom  had  white  lights  burning  at  the 
time;  that  one  of  them  gave  a  shrill  whistle  to  warn  dece- 
dent, and  the  other  hallooed  as  he  saw  decedent's  light 
appear  from  the  engine  from  which  he  was  jumping;  that 
the  decedent  was  not  asked  by  his  conductor  to  help  him 
hunt  up  air  cars,  and  was  not  needed;  that  it  was  the 
conductor's  business;  that  the  decedent  could  have  seen  the 
approaching  cars  if  he  had  looked  north  immediately  before 


Fourth  District — Adgost  Term,  1902.    601 

Jones  V.  I.  C.  R.  R.  Co. 

■  t 

he  jumped;  that  the  decedent  was  familiar  with  tracks  and 
yards  of  defendant,  and  knew  the  custom  of  all  train  crews 
in  making  up  there;  that  it  was  proper  for  the  Dunn  crew 
to  so  use  the  north-bound  track. 

The  bill  of  exceptions  states  that  the  evidence  tended  to 
prove  on  the  part  of  the  plaintiff  that  the  decedent  and 
Engineer  Dunn  were  not  fellow-servants,  and  that  it  tended 
to  prove  on  the  part  of  the  defendant  that  they  were  fellow- 
servants. 

And  it  also  states  that  the  evidence  tended  to  prove  no 
other  material  facts;  and  was  conflicting. 

A  bill  of  exceptions  is  to  be  taken  as  a  pleading  of  the 
party  presenting  it. 

"  If  liable  to  the  charge  of  ambiguity,  uncertainty,  or 
omission,  it  ought,  like  any  other  pleading,  to  be  consid- 
ered most  strongly  against  the  party  who  prepared  it. 
The  appellant  must  be  responsible  for  all  uncertainty  and 
omissions  in  his  bill  of  exceptions.  *  *^  *  Rogers  v. 
Hall,  3  Scam.  5;  Brown  v.  Griffin,  40  III.  App.  558;  Wright 
v.  Smith,  82  111.  527;  Giddings  v.  McCumber,  51  111.  App. 
373;  Baker  v.  Newbury,  63  HI,  App.  405. 

The  bill  of  exceptions  in  the  present -case  does  not  detail 
the  testimony.  It  alleges  that  evidence  was  offered  tend- 
ing to  prove  certain  facts,  specifying  what  these  facts  are. 

Applying  the  rule  as  laid  down  in  these  decisions,  it  is 
assumed  that  appellant  has  stated  in  his  bill  of  exceptions, 
everything  that  the  evidence  tended  to  prove  which  was 
material  to  sustain  his  case.  If  there  is  no  averment  that 
there  w^as  evidence  tending  to  prove  a  certain  allegation, 
the  presumption  is  that  there  was  no  evidence  tending  ^o 
prove  that  allegation.  This  court  can  not  presume  that 
there  was  evidence  tending  to  prove  an  allegation,  in  the 
absence  of  such  evidence  itself,  and  in  the  absence,  also,  of 
an  averment  that  there  was  such  evidence. 

Appellee  alleged  in  his  declaration  that  the  deceased  was 
using  due  care  and  caution.     This  was  a  material  allega- 
tion, necessary  to  be  proved. 
.      It  is  said  in  I.  &  St.  L.  R.  R.  Co.  v.  Evans,  88  111.  64: 

''  To  recover  for  injuries  alleged  to  have  been  caused  by 
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the  negligence  of  defendant,  it  is  necessary  that  plaintiff 
shall  allege  in  the  declaration  and  prove  on  the  trial,  that 
plaintiff  was  exercising  due  care." 

That  the  burden  of  proof  is  on  the  plaintiff  to  make  this 
proof  has  been  repeatedly  held.  N.  Chi.  St.  Ey.  Co.  v. 
Louis,  138  111.  11;  Kepperly  v.  Ramsden,  83  111.  354;  C,  B. 
&  Q.  R.  R.  Co.  V.  Levy,  160  111.  085;  Ibid,  v,  Gregory,  58 
111.  272;  Ibid.  v.  Warner,  108  111.  553;  Illinois  Central  R. 
R.  Co.  V.  Batson,  81  111.  App.  147. 

There  is  no  allegation  in  the  declaration  of  wanton  or 
willful  negligence.  The  concluding  sentence  of  the  bill  is 
"  the^evidence  tended  to  prove  no  other  material  facts,  and 
was  conflicting." 

If,  then,  the  bill  of  exceptions  does  not  aver  that  there  is 
evidence  tending  to  prove  due  care  and  caution,  or  tending 
to  prove  facts  from  which  dae  care  and  caution  can  be  rea- 
sonably inferred,  there  is  no  case  presented  upon  which  a 
judgment  for  plaintiff  could  be  sustained,  if  everything  was 
conclusively  proved  which  the  bill  of  exceptions  avers  there 
was  evidence  tending  to  prove. 

An  inspection  of  the  bill  shows  no  averment  that  there 
was  any  evidence  introduced  by  plaintiff  tending  to  prove 
that  the  deceased  was  using  due  care  and  caution.  Nor 
does  it  aver  that  there  was  evidence  tending  to  prove  facts 
from  which  due  care  and  caution  can  be  reasonably  inferred. 
On  the  contrary,  it  does  aver  that  there  was  evidence  tend- 
ing to  prove  facts  which,  when  considered,  indicate  con- 
tributory negligence. 

The  deceased  was  bn  the  engine.  Just  as  he  was  in  the 
act  of  jumping  to  the  ground,  the  engineer  called  to  him 
that  there  was  a  train  coming,  but  too  late  to  ^top  him.  If 
the  engineer  could  see  the  train,  why  could  not  the  deceased 
have  seen  it?  There  is  no  reason  apparent  from  anything 
the  evidence  tends  to  prove,  that  prevented,  or  tended  to 
prevent  him  from  looking. 

It  is  also  averred  that  defendant  introduced  evidence 
tending  to  prove  "  that  deceased  could  have  seen  the 
approaching  train   if  he  had   looked   north   immediately 
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before  be  jumped  oat  in  tbe  darkness  in^  front  of  tbe 
approacbing  train." 

It  is  true  that  there  is  a  general  statement  that  *•  the  evi- 
dence offered  and  introduced  by  the  plaintiff  tended  to  prove 
the  issues  in  behalf  of  tbe  plaintiff."  But  tbis  general 
statement  follows  and  concludes  the  statement  of  specific 
matters,  whicb  the  evidence  did  tend  to  prove. 

It  is  a  legal  maxim  that  *'  the  statement  of  one  thing  is 
the  exclusion  of  anotber."  Anderson's  Law  Dictionary, 
p.  436. 

Tbe  specific  averments  of  wbat  the  evidence  did  tend  to 
prove,  limit  tbe  general  statement  that  **the  evidence 
tended  to  prove  tbe  issues  in  behalf  of  tbe  plaintiff."  They 
limit  the  statement  to  such  issues  as  there  were  specific 
averments  of  evidence  tending  to  prove. 

We  conclude,  then,  both  from  the  omission  in  the  bill 
of  exceptions  to  aver  that  there  was  evidence  tending  to 
prove  that  the  deceased  was  using  due  care  and  caution, 
and  also  from  the  recital  of  matters  indicating  contributory 
negligence,  whicb  it  averred  that  tbe  evidence  does  tend  to 
prove,  that  there  is  no  basis  of  recovery  which  the  evidence 
tended  to  prove,  upon  whicb  a  judgment  for  appellant 
could  be  sustained.  Tbis  appeal  reviews  tbe  third  trial  of 
tbis  cause  by  the  Circuit  Court.  The  first  trial  resulted  in 
a  verdict  for  plaintiff  whicb,  upon  appeal,  was  reversed  and 
tbe  case  remanded.     97  Ill.App,  131. 

At  tbe  next  trial,  a  verdict  was  had  for  plaintiff,  whicb 
upon  motion  of  defendant  was  set  aside  and  a  new  trial 
granted.  At  thfe  third  trial,  a  verdict  was  rendered  for 
defendant  from  which  is  this  appeal  by  plaintiff.  It  is  fair 
to  conclude  that  after  this  experience,  plaintiff  has  pre- 
sented all  the  testimony  that  bears  favorably  for  his  side 
of  tbe  case.  It  is  fair  also  to  conclude  that  the  bill  of 
exceptions  has  gone  as  far  as  the  testimony  warrants,  in 
stating  what  tbe  evidence  tends  to  prove  in  support  of  the 
material  allegations  of  the  declaration.  If,  then,  there  is 
no  averment  that  the  evidence  tends  to  prove  a  certain 
material  allegation,  or  to  prove  facts   from  which  a  court 
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can  reasonably  infer  that  such  allegation  was  proved,  it  is 
not  reversible  error,  although  some  instructions  do  iiot 
state  the  law  correctly. 

We  think  there  is  error  in  instrucjiions  given  for  appel- 
lee, but  this  error  does  not  excuse  an  omission  on  the  part 
of  appellant  to  prove  a  material  fact,  or  warrant  a  review- 
ing court  in  awarding  a  new  trial,  when  the  bill  of  excep- 
tions, taken  most  strongly  against  the  pleader,  does  not 
show  ^  jyrima  fade  cause  of  action. 

Appellant  assigns  for  error  that  *'the  court  erred  in 
ordering  execution  on  the  judgment."  The  abstract  does  not 
show  that  any  execution  was  ordered.  A  reference  to 
the  record,  however,  shows  that  judgment  for  costs  was 
rendered  against  plaintiff  and  that  an  execution  was 
ordered.  In  this  there  was  error.  The  suit  being  brought 
by  an  administrator,  the  judgment  should  have  been  for 
costs  to  be  paid  in  due  course  of  administration.  There 
is  nothing  to  indicate  that  the  attention  of  the  court 
was  at  any  time  called  to  this  formal  error.  Under  Sec. 
81,  Chap.  110,  Kurd's  Statutes,  this  court  has  power  to 
render  final  judgment  The  form  of  the  judgment  will  be 
modified  in  the  respect  indicated,  and  will  in  all  things  else 
be  affirmed. 

It  is  therefore  ordered  and  adjudged  by  this  court,  that 
the  appellee,  the  Illinois  Central  R.  R.  Co.,  have  and  recover, 
of  and  from  appellant,  H.  J.  Jones,  as  administrator  of  the 
estate  of  John  F.  Jones,  deceased,  all  the  costs  and  charges 
by  said  appellee  in  this  behalf  expended,  to  be  paid  by  said 
appellant  in  due  course  of  administration  of  said  estate. 
And  that  this  judgment  be  duly  entered  *upon  the.  records 
of  this  court.  It  is  further  ordered  that  the  clerk  of  this 
court  certify  a  copy  of  this  judgment  to  the  clerk  of  the 
Circuit  Court  of  Marion  County. 

The  judgment  of  the  Circuit  Court,  as  modified  herein, 
is  affirmed. 
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Supreme  Council  American  Legion  of  Honor  t.  James 
D.  Stewart  et  al. 

1.  Presumptions— Wft«re  a  Caneia  Tried  Without  a  Jury  and  No 
Propositions  of  Law  are  Svbmitted, — Where  a  case  is  tried  without  a 
jury  and  no  propositions  of  ]aw  are  submitted  to  be  held  by  the  court,  it 
will  be  presumed  that  all  questions  of  law  were  correctly  decided,  and 
no  question  of  law  properly  arises  on  appeal. 

2.  Same— ^8  to  Incompetent  Evidence  Where  Case  is  Tried  Without 
a  Jury.— When  a  case  is  tried  by  the  court  without  a  jury,  and  the 
competent  evidence  strongly  tends  to  support  the  finding  and  judg- 
jnent,  if  there  has  been  any  incompetent  evidence  admitted,  the  pre- 
sumption is  that  the  court,  in  passing  upon  the  issues,  ignored  it. 

Assumpsit,  on  a  certificate  of  life  insurance.  Appeal  from  the  Cir- 
cuit Court  of  Massac  County;  the  Hon.  Oliver  A.  Harker,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1908. 

Charles  M.  Fours,  attorney  for  appellant. 

C.  L.  V.  MuLKEY  and  James  C.  Coubtnet,  attorneys  for 
appellees. 

Mr.  Justice  Cbkighton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
Massac  County,  by  appellees  against  appellant,  to  recover 
on  a  certificate  of  life  insurance.  Jury  waived.  Trial  by 
the  court  without  a  jury.  Finding  and  judgment  in  favor 
of  appellees  for  $3,125.61. 

The  declaration  is  in  the  usual  form,  setting  out  the 
benefit  certificate  sued  on,  in  Aaeo  verba.  To  this  declara- 
tion appellant  pleaded  the  general  issue,  and  the  parties 
stipulated  that  all  evidence  tending  to  establish  right  of 
action  or  defense  might  be  introduced. 

No  propositions  to  be  held  as  law  were  submitted  to  the 
court  by  either  party,  nor  were  any  questions  of  either  law 
or  fact  raised  in  the  trial  court,  by  motion  for  new  trial. 

"  Where  a  case  is  tried  without  a  jury  and  no  proposi- 
tions of  law  are  submitted  to  be  held  by*^the  court,  it  will 
be   presumed  that  all  questions  of  law   were  correctly 
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decided."  Davies  v.  Phillips,  27  III  App.  887.  "  Where 
the  trial  id  by  the  court  tvithout  a  jury,  no  question  of  law 
properly  arises  on  appeal  unless  propositions  of  law  have 
been  submitted  to  the  trial  court."  Allison  v.  Leslie,  40 
111.  App.  441;  Boehm  v.  Griebenow,  78  111.  App.  675; 
Smith  V.  Billings,  169  111.  294.  When  a  case  is  tried  by 
the  court  without  a  jury,  and  the  competent  evidence 
strongly  tends  to  support  the  finding  and  judgment,  ''if 
there  has  been  any  incompetent  evidence  admitted,  the  pre- 
sumption is  that  the  court,  in  passing  upon  the  issues, 
ignored  it."    Mailers  v.  Crane  Co.,  92  III.  App.  514. 

This  record  presents  no  question  for  our  determination, 
except  as  to  the  weight  of  the  evidence  relative  to  the 
issues  of  fact  involved,  and  in  this  respect  we  find  no 
material  error. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


William  Overbeck,  Adm'r^  t.  Uenry  Ahlmeier. 

1.  Domestic  Relations— ItebuWaZ  of  Presumption  that  Services  by 
One  in  Family  Relation  Are  Oratuitoua, — The  presumption  that  serv- 
ices rendered  to  one  in  the  family  relation  are  gratuitous  may  'be 
rebutted  by  proof  of  facts  and  circumstances  showing  that  at  the  time  the 
services  were  rendered  the  one  expected  to  receive  payment  and  the 
other  to  make  payment. 

2.  Same— H^t/fe  Not  Entitled  to  Recover  for  Services  Performed  for 
Her  Husband  in  His  Business,— The  mere  fact  that  a  wife  assists  her 
husband  in  his  business  does  not  give  her  either  a  separate  or  joint 
pecuniary  interest  in  the  business  or  compensation. 

Assumpsit,  upon  promissory  notes.-  Appeal  from  the  Circuit  Court  of 
Madison  County ;  the  Hon.  Benjamin  R.  BuRROuaHS,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opinion 
filed  March  2,  1008. 

Travous,  Warnock  &  Burroughs,  attorneys  for  appel- 
lant. 

Springer  &  Buckley,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 
This  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
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Madison  County,  by  appellant  against  appellee,  to  recover 
on  two  promissory  notes,  executed  by  appellee  to  appellant's 
intestate,  during  her  lifetime.  Trial  by  jury.  Verdict 
and  judgment  in  favor  of  appellee. 

The  declaration  is  in  the  usual  form.  To  this  declaration 
appellee  pleaded  payment  and  set-off.  Appellant  traversed 
these  pleas,  and  in  an  additional  replication  set  up  tiie 
statute  of  limitations  as  a  defense  to  the  plea  of  set-off. 
No  question  was  raised  as  to  the  validity  of  the  notes,  and 
no  evidence  was  offered  in  support  of  the  plea  of  payment. 
The  contest  was  upon  the  plea  of  set-off,  and  the  replica- 
tion thereto. 

In  1885,  Catherine  Haase,  appellant's  intestate,  having 
lost  her  husband  by  death,  went  to  live  with  appellee,  her 
son-in-law.  She  was  then  somewhat  advanced  in  years  and 
ill  and  infirm  in  health.  While  she  was  able  to  be  up  the 
greater  part  of  the  time,  she  required  considerable  care 
and  attention,  and  was  not,  able  to,  and  did  not  render  any 
services  or  assistance  in  the  family.  Her  infirmities  grew 
worse  as  she  grew  older  and  during  the  last  two  years  of 
her  life  she  was  a  great  care  and  burden.  She  remained 
with  appellee  and  was  well  supported  and  cared  for  by  him 
and  his  family  from  the  time  she  went  there  in  1885  to  the 
time  of  her  death  in  1897,  a  period  of  twelve  years.  Dur- 
ing her  lifetime  and  after  she  had  gone  to  live  with 
appellee,  he  executed  and  delivered  to  her  the  notes  in 
question,  aggregating  $1,700,  for  money  borrowed. 

Appellant's  counsel  raised  three  questions  as  to  appellee's 
set-off.  First,  they  invoke  the  rule  of  law  that  the  pre- 
sumption in  such  cases  is  that  support  and  care  were  gra- 
tuitously bestowed;  and  to  rebut  such  presumption,  either 
an  express  contract  must  be  proven,  or  it  must  be  shown 
by  facts  and  circumstances,  that  at  the  time,  the  one  party 
expected  to  receive  payment  and  the  other  to  make  pay- 
ment; and  contend  that  appellee  ought  not  to  take  any- 
thing by  his  set-off. 

The  evidence  in  this  case  clearly  rebuts  the  presumption 
raised  by  the  rule.    While  no  complete  express  contract  is 
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proven,  the  evidence  does  show  "by  facts  and  circum- 
stances," proven,  that  appellee  did  at  the  time  and  during 
all  of  the  time  expect  to  receive  payment,  and  that  appel- 
lant's in  testa  td  did  at  the  time  and  during  all  the  time 
expect  to  make  payment.  Soon  after  she  went  there  she 
paid  $96,  which  was  accepted  by  appellee  as  payment  for 
one  year,  and  at  another  time  she  paid  $80,  which  was 
accepted  as  payment  for  a  like  period.  She  told  various 
persons  that  she  owed  appellee  for  board  and  care.  At 
one  time  she  said  she  was  willing  to  pay  $8  per  month, 
but  that  he  insisted  on  having  $10,  and  lat^r  that  she  owed 
him  more  than  her  money  would  pay.  The  evidence  also 
shows  that  appellee  had  frequently  asked  her  for  a  settle- 
ment. 

Their  second  position  is,  that  if  he  shall  take  anything 
by  his  set-off,  he  should  be  limited  to  the  amount  of  interest 
which  accrued  on  the  notes  prior  to  intestate's  death,  and 
that  appellant  should  have  had  judgment  for  the  amount 
of  the  face  of  the  notes,  with  interest  since  her  death. 

This  position  is  not  sustained  by  the  evidence.  While 
the  evidence  clearly  shows  that  there  was  an  agreement  to 
pay,  it  does  not  show  that  the  amount  of  compensation  to 
be  paid  was  agreed  upon  for  the  whole  period,  or  that  it 
was  agreed  upon  in  advance  for  any  part  of  the  period,  but 
as  to  the  latter  years  of  her  life,  especially,  it  clearly 
shows  to  the  contrary.  The  evidence  also  shows  that  just 
compensation  for  the  expense  and  care  bestowed,  exceeds 
the  sum  of  both  principal  and  interest  of  both  notes. 

Their  third  position  invokes  the  rule  that  only  mutual 
demands  can  be  set  off.  *'  A  joint  indebtedness  can  not  be 
set  off  against  a  separate  demand."  As  appellee's  wife 
assisted  in  the  labor  of  nursing  and  caring  for  intestate, 
they  contend  that  the  right  to  recover,  if  at  all,  would  be 
in  favor  of  appellee  and  his  wife  jointly,  and  could  not, 
therefore,  be  set  off  against  appellant's  claim. 

This  position  is  not  well  taken.  Appellee,  the  husband, 
was  the  head  of  the  family  and  the  proprietor.  The  busi- 
ness in  hand  was  the    husband's  business,  and  the  fact 
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aione  that  his  wife  assisted  did  not  give  her  either  a  sepa- 
rate or  joint  legal  pecuniary  interest  in  the  business  or  com- 
pensation. Switzer  v.  Kee,  146  111.  577;  Olney  v.  Howe, 
89  111.556. 

Appellant's  counsel  contend  that  the  statute  of  limit- 
ations had  run  against  a  portion  of  appellee's  demand — 
that  portion  embraced  within  the  j^ears  1885  and  1886, 
The  evidence  shows  that  in  1886  intestate  paid  a  year's 
board,  and  that  another  time  thereafter  a  year's  payment 
was  made.  Assuming,  as  appellant's  counsel  do,  that  their 
cause  of  action  accrued  in  1892,  appellee  might  properly 
set  off  any  demand  not  then  barred,  and  under  the  facts  of 
this  case  no  part  of  his  demand  was  then  barred. 

Much  complaint  is  made  as  to  the  action  of  the  trial 
court  in  the  giving  and  refusing  of  instructions. 

The  sixth  instruction  asked  on  behalf  of  appellant,  states 
the  law  with  substantial  accuracy;  and  while  it  might 
without  impropriety  have  been  given,  yet  the  evidence  puts 
the  hypothesis  of  fact  upon  which  it  is  based  so  nearly 
beyond  the  domain  of  dispute,  that  we  are  of  opinion  its 
refusal  could  not  have  prejudiced  appellant.  No  intelli- 
gent, honest  jury  could  have  found  from  the  evidence 
otherwise  than  that  "the  facts  and  circumstances^  were 
sufficient  to  show  that  it  was  the  intention  of  the  parties 
at  the  time  the  defendant  was  caring  for  and  boarding  the 
deceased,  that  he  should  have  compensation  therefor." 

Appellant's  seventh  instruction  does  not  state  the  law 
correctly  and  was  most  properly  refused,  and  we  are  of 
opinion  that  the  refusal  of  appellant's  eighth,  and  the 
slight  error  in  appellee's  first,  as  to  the  plea  of  paj^ment, 
could  not  have  wrought  harm  to  appellant. 

Upon  the  whole,  it  is  apparent  to  the  court  that  substan- 
tial justice  has  been  done,  and  in  such  case  slight  errors 
will  not  reverse. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

V0L.CVI3S 
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Martin  W.  Robertson  et  nx.  y.  H.  H.  Herrlam. 

1.  CoSTRxcr^— What  Must  be  Shown  to  Entitle  a  Party  to  He- 
acind  on  the  Ground  of  Misrepresentation. — To  entitle  a  party  to  a  con- 
tract to  rescind  it  on  the  ground  of  misrepresentation  he  must  return, 
or  offer  to  return,  what  he  iias  received  under  the  contract,  and  he 
must  exercise  his  option  to  rescind  within  a  reasonable  time. 

2.  Promissory  Notes— FatZure  of  Consideration  Must  be  Pleaded.— 
Failure  of  consideration,  in  whole  or  in  part,  except  as  against  an  inno- 
cent assignee  before  maturity,  is  a  proper  defense  if  pleaded,  but,  in 
order  to  introduce  evidence  to  sustain  the  failure,  it  must  be  pleaded. 

Assnmpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Cknirt  of 
Williamson  County;  the  Hon.  Alonzo  K.  Yickers,  Judge  presiding. 
Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opiuion  filed 
March  2, 1903. 

George  W.  Young,  attorney  for  appellants. 

MoAnulty  &  Allen,  attorneys  for  appellee. 

Me.  Justice  Wobthington  delivered  the  opinion  of  the 
court. 

Assumpsit,  by  the  assignee  of  two  promissory  notes. 
Trial  by  the  court  and  judgment  for  $3S9.58  and  costs  of 
suit.    Defendant  appealed.     The  notes  are  as  follows : 

**<^15()r  Marion,  Illinois,  Sept.  7,  1900. 

For  value  received,  I  promise  to  pay  to  the  order  of  G.G. 
Phillips  one  hundred  and  fifty  dollars,  with  interest  thereon 
at  the  rate  of per  cent  per  annum  from  date.  Said  prin- 
cipal sum  to  be  paid  in  12  installments  of  $12.50  each,  pay- 
ments to  be  made  on  the  first  day  of  October,  1900,  and  the 
first  days  of  each  month  until  fully  paid.  Payable  at  the 
office  of  the  North  Western  Life  &  Savings  Company,  Des 
Moines,  Iowa.  A  failure  to  pay  any  of  said  interest  or 
principal  within  thirty  days  after  the  same  shall  become 
clue  shall  cause  the  whole  of  this  note  to  become  due  and 
collectible  at  the  option  of  the  payee,  and  if  suit  is  com- 
menced or  expense  incurred  for  the  collection  of  this  note, 
we  agree  to  pay  legal  attorney's  fees  therefor.  Any  justice 
of   the   peace   may  have  jurisdiction  on  this  note  to  the 
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amount  of  $300.    This  note  is  given  for  an  insurance 
premium. 

(Signed)    Malvina  D.  Robertson, 
M.  W.  Robertson. 

No.  405.     Monthly,  due  October  1,  1900,  $12.50." 

Indorsed  on  the  back  as  follows:  "  G.  G.  Phillips,  Oct.  2, 
1900,  by  cash,  $12.50.     Nov.  11, 1900,  by  cash,. $12.50." 

The  other  note  is  similar,  except  that  the  principal  is 
$300,  and  the  monthly  payments  $25.  The  indorsements 
on  the  back  of  it  are:  "No.  404.  Due  Oct.  1,  1900. 
Monthly  $25."  Indorsed  on  the  back  as  follows:  "G.  G. 
Philips,\)ct.  2,  1900,  by  cash  $25.  Nov.  11,  1900,  by 
cash  $25." 

The  declaration  alleges  that  these  notes  were  assigned  by 
the  payee  to  plaintiff,  at  the  "date  and  place  aforesaid," 
referring  to  Sept.  7,  A.  D.  1900,  the  date  of  the  execution 
of  the  notes. 

Defendants  pleaded  the  general  issue  and  two  special 
pleas,  to  which  demurrers  were  sustained. 

Error  is  assigned  for  sustaining  these  demurrers. 

The  first  special  plea  alleges  that  the  payee  of  said  notes, 
G.  G.  Phillips,  represented  that  he  was  the  authorized 
agent  of  the  North  Western  Life  &  Savings  Company,  of 
Des  Moines,  Iowa;  that  the  said  Life  &  Savings  Com- 
pany was  engaged  in  the  business  of  writing  life  insurance 
and  loaning  money  on  real  estate,  and  that  if  the  defend- 
ants would  take  out  alife  policy  on  each  of  their  lives  in  said 
company,  he  would  give  them  a  loan  of  $7,500,  if  they 
would  secure  the  same  by  real  estate.  It  further  avers  that 
the  defendants  took  the  said  G.  G.  Phillips  and  showed  him 
the  real  estate  that  they  wished  to  place  for  security,  and 
that  he  accepted  the  same  as  being  sufficient  security  for 
the  $7,500;  and  thereupon  the  defendants  took  out  a  life 
policy  on  each  of  their  respective  lives  in  said  company,  and 
gave  the  notes.  The  plea  further  avers  that  the  defendants 
made  two  monthly  payments  on  said  notes,  and  that  they 
complied  with  all  conditions  stipulated  by  the  said  6,  G. 
Phillips  to  secure  said  loan,  and  when  they  sent  in  their 
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application,  the  same  was  rejected  by  the  company  as  not 
being  sufficient  security,  and  the  loan  was  refused  by  said 
company.  Thereupon  the  defendants  refused  to  make  any 
further  payments  on  said  notes,  and  the  suit  was  instiluteii 
on  the  24th  day  of  April,  A.  D.  1901. 

This  is,  in  effect,  a  plea  of  failure  of  consideration.  Taft 
V.  Myerscough,  197  111.  600. 

To  entitle  a  party  to  a  contract  to  rescind  it  on  the 
ground  of  misrepresentation,  he  must  return,  or  offer  to 
return,  what  he  has  received  under  the  contract,  and  he 
must  exercise  his  option  to  rescind  within  a  reasonable  time. 
Smith  V.  Doty,  2i  111.  163;  Hall  v.  Fullerton,  69111.448;  14 
Am.  &  Eng.  Ency.  161;  Doane  v.  Lock  wood,  115  111.  496; 
Peoria  M.  &  F.  Ins.  Co.  v.  Botto,  47  111.  519. 

If,  as  the  plea  alleges,  the  notes  were  assigned  after 
maturity,  the  same  defense  can  be  made  against  ap|>el  lee 
that  could  have  been  made  against  the  original  payee.  But 
against  the  original  payee  appellants  could  not  have  held 
their  policies  and  rescinded  the  contract  upon  which  they 
were  issued.  The  payee,  as  agent  of  the  insurance  com- 
pany, having  accepted  the  notes  of  appellants  in  payment 
of  the  premiums  upon  their  policies,  and  having  converted 
them  to  his  or  its  use  by  assigning  them  to  appellee,  is  lia- 
ble on  these  policies  in  the  case  of  the  death  of  appellant?. 
If  appellants  elected  to  rescind  their  contracts  they  should 
have  returned  their  policies,  and  the  plea  should  show  that 
they  had  returned  them  or  had  tendered  them  in  return. 

The  second  special  plea  alleges  only  that  the  assignment 
was  after  maturity.  If  this  were  true,  it  would  not  follow 
that  plaintiff  could  not  recover.  For  all  that  this  plea 
avers,  defendants  may  have  no  defense  whatever  to  the 
notes.  The  demurrer  to  the  plea  was,  therefore,  properly 
sustained. 

Plaintiff  introduced  the  notes  in  evidence  and  rested  his 
case.  Defendants  then  sought  to  prove  failure  of  consider- 
ation under  the  general  issue.  The  court  properly  held  the 
evidence  inadmissible. 

Failure  of  consideration,  in  tvhole  or  in  part,  except  as 
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against  an  innocent  assignee  before  maturity,  is  a  proper 
defense  if  pleaded,  but  in  order  to  introduce  evidence  to 
sustain  the  failure  it  must  be  pleaded. 

It  is  also  urged  that  the  contract  was  unilateral,  and 
therefore  can  not  be  enforced.  Citing  Lehman  v.  Clark, 
Rec,  etc.,  174  111.  279.  The  case  is  not  in  point.  What  is 
decided  in  it  is  that  a  member  of  an  insurance  company  who 
pays  for  his  insurance  by  paying  assessments  for  death 
losses,  and  whose  membership  and  insurance  ceases  when 
he  fails  to  pay  his  assessments,  can  not  be  held  for  assess- 
ments made  after  his  own  insurance  has  ceased.  After  such 
date  he  has  no  claim  that  he  can  enforce  against  the  com- 
pany, and  the  company  no  claim  for  future  assessments 
that  it  can  enforce  against  hin>. 

In  the  case  at  bar  appellee  gave  these  notes  and  received 
their  policies  of  insurance,  which,  so  far  as  this  record  dis- 
closes, are  still  in  force. 

This  case  might  have  been  affirmed  under  the  rule  requir- 
ing a  complete  abstract.  The  abstract  shows  no  exception 
to  the  finding  and  judgment  of  the  court;  nor  does  it  show 
any  disposition  of  the  demurrers  to  the  special  pleas.  The 
failure  toaflirm  for  non-compliance  with  the  rule  is  not  to 
be  taken  as  a  precedent,  the  court  fully  concurring  in  what 
is  said  as  to  such  failures  in  Gibler  v.  City  of  Mattoon,  167 
111.  21. 


Illinois  Central  Railroad  Company  v.  William  B.  May. 

1.  EviDKSCR—^ Plaintiff  Must  Prove  His  Claim  by  a  Preponderance 
of  the  Eoidenee.—He  who  seeks  to  recover  damages  from  another  must 
prove  his  right  to  recover  by  a  preponderance  of  the  evidence  which 
goes  to  establish  the  claim. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit CJourt  of  Marion  Coixnty;  the  Hon.  William  M.  Far&ier,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Reversed 
and  remanded.    Opinion  filed  March  2,  1903. 

W.  W.  Barr,  attorney  for  appellant;  J.  M.  Dickinson. 
of  counsel. 
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F.  F.  NoLEMAN,  W.  F.  BuNDY  and  J.  J.  Bundy,  attorneys 
for  appellee. 

Mb.  Presiding  Justice  Bioelow  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  verdict  and  judgment  in  the  Circuit 
Court  of  Marion  County  against  appellant  for  the  sum 
of  $2,000,  in  an  action  on  the  case  for  a  personal  injury 
received  by  appellee  while  in  the  employ  of  appellant  as  a 
brakeman  on  its  railroad,  and  the  railroad  company  has 
brought  the  case  here  by  appeal  for  review,  and  for  a 
reversal  of  the  judgment,  because  of  errors  committed  by 
the  court  on  the  trial  of  the  cause. 

.  Appellee's  counsel,  not  being  satisfied  with  the  statement 
of  the  case  by  counsel  for  appellant,  have  also  furnished  a 
statement,  the  substantive  portion  of  which,  we  think,  after 
reading  the  abstract  of  the  record,  is  sufficient  to  a  full 
understanding  of  the  case,  and  is  as  follows : 

"There  were  three  counts  in  the  declaration,  but  the 
appellee  relies  upon  the  first  count,  and  this  brief  will  be 
directed  entirely  toward  the  case,  as  delivered  in  the  first 
count  of  the  declaration.  The  gist  of  that  count  is,  that  the 
defendant,  while  the  plaintiff  was  between  two  cars, 
attempting  to  couple  same  together,  in  the  line  of  his  duty, 
and  while  using  due  care  and  caution  for  his  personal  safety, 
with  great  force  and  violence,  with  one  of  its  switch 
engines,  with  certain  cars  attached  thereto,  struck  the  re.nr 
end  of  the  train  which  the  plaintiff  was  attempting  to 
couple,  and  shoved  the  same  together,  whereby  the  plaint- 
iff's hand  was  caught  between  the  bumpers  and  greatly 
mashed  and  broken  and  otherwise  injured,  requiring 
anv|)utation. 

The  appellee,  at  the  time  of  his  injury,  was  in  the  em- 
ploy of  the  appellant  as  rear  brakeman  on  a  regular  freight 
train,  and  had  been  for  several  months  prior  thereto.  His 
run  was  between  Centralia  and  Champaign.  On  the  even- 
ing in  question  he,  together  with  a  crew  of  which  Burke 
was  engmeer  and  Moore  conductor,  started  from  the  Cen- 
tralia yards  on  their  run  to  Champaign,  with  a  train  con- 
sisting of  an  engine  and  about  forty-six  cars,  of  which  a 
])ortion,  about  thirteen,  were  bad  order  cars,  the  bad-order 
cars  being   in   the  rear  end   of    the  train.     The   appellee 
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noticed,  just  before  starting  from  the  north  end  of  the 
yards,  that  the  coupler  between  two  of  the  cars  was  not  in 
proper  condition,  one  of  the  knuckles  being  broken,  requir- 
ing it  to  be  coupled  with  a  link  and  pin.  *  .  *  *  They 
started  to  pull  out,  and  reached  the  north  part  of  the  Cen- 
tralia  yards,  when  the  coupling  pulled  in  two,  on  account 
of  it  not  being  well  fitted.  The  appellee  gave  a  stop-signal, 
and  brought  the  front  end  of  the  train  to  a  standstill,  and 
then  set  the  brake  on  the  caboose  for  the  purpose  of  hold- 
ing w^hile  coupling  up  again.     *     *    * 

Th^  engineer  backed  up  till  he  iust  bumped  the  rear 
portion  of  the  train,  at  which  time  tne  appellee,  still  stand- 
ing out  thirty  or  forty  feet  to  the  east,  gave  the  standstill 
signal,  which  indicated  that  he  had  to  ^o  in  between  the 
cars  to  make  the  coupling.  The  engineer  undoubtedly 
knew  that,  anyway,  for  he  knew  that  the  train  had  broken 
in  two.  The  ap|)ellee  then  walked  to  the  train,  and  noticied 
that  the  rear  part  had  settled  back,  thereby  taking  up  the 
slack,  until  there  was  about  four  inches  between  .the  two 
bumpers.  Thelinkh^dgoneinunderthebumperof  the  north 
car,  but  was  not  bound  nor  tight.  The  pin  was  bent  and 
tight,  and  it  took  a  little  trouble  to  get  it  out.  The  appel- 
lee had  to  get  down  and  knock  it  out  from  below,  or  did  so, 
at  least,  and  then  had  to  work  the  link  out  from  underneatii, 
which  required  a  little  time,  the  engineer  and  ap)')ellee 
asfreeing  that  it  was  about  six  or  seven  minutes  from  the 
time  that  he  gave  the  standstill  signal  until  the  engineer 
found  out  appellee  was  hurt.  He  got  the  link  and  pin  out, 
and  on  account  of  their  being  so  close  together,  it  took 
some  time  to  work  the  link  into  its  proper  place,  and  while 
attempting  to  do  so,  the.  rear  end  of  the  train  was  shoved 
forward  suddenly  and  mashed  his  hand  in  between  the 
bumpers,  and  amputation  was  required.  sThe  engineer  of 
this  train  testified  i)Ositively  and  unequivocally  that  he  did 
not  move  his  engine,  and  that  it  did  not  move  from  the 
time  he  was  given  the  standstill  signal  until  he  afterward 
learned  that  the  appellee  was  hurt.     *     *     * 

There  was  a  switching  crew  working  in  the  yards  just 
a  little  south  and  beyond  where  the  caboose  of  Ihe  appel- 
lee's train  was  standing,  switching  cars  backward  and  for- 
ward in  their  business  of  clearing  the  yards  and  making 
up  and  breaking  up  trains.  Eniiineer  Pixley  was  the  engi- 
neer of  the  switcliing  crew.  There  was  no  other  power  or 
force  in  reach  of  the  rear  end  of  the  train  that  could  have 
movt^d  it  up-grade  except  the  switch  engine  or  cars  attached 
thereto,     rixley  testified  that  ho  did  not  strike  it,  and  was 
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not  within  three  hundred  feet  of  it,  but  adnaitted  that  he 
was  switching  backward  and  forward  there.  There  was  a 
sharp  conflict  in  the  evidence  on  that  point.     *     *     * 

The  appellee  contends  that  the  evidence  warranted  the 
jury  in  Anding  that  the  switching  crew  of  the  defendant 
neo:ligently  struck  the  rear  end  of  the  train  which  the  ap- 
pellee was  attempting  to  couple,  shoving  the  cars  together 
and  mashing  his  hand.     *     *     * 

The  appellant  contends  that  the  weiofht  of  the  evidence 
is  ngainst  the  appellee  as  to  whether  the  switching  crew 
struck  the  rear  end  of  appellee's  train.  The  appellant  alst) 
contends  that,  as  a  matter  of  Ihw,  the  two  crews  were  fel- 
low-servants, and  that  the  court  shouki  have  given  the  per- 
emptory instructions." 

Appellee's  statement  of  the  facts  of  the  case  is  as  nearly 
correct  as  could  be  reasonably  expected  under  the  existing 
circumstances,  and  it  clearly  ap()ears  that  appellee  relies 
upon  the  first  count  of  his  declaration,  which,  his  coun- 
sel contend,  has  been  proven  by  a  preponderance  of  the 
evidence,  and  if  he  is  mistaken  in  this  respect,  the  conten- 
tion of  appellant  that  the  crew  of  the  train  of  which  appel- 
lee was  a  brakeman,  and  the  crew  of  the  switching  train, 
which  appellee  claims  caused  his  injury,  were  fellow-serv- 
ants, need  not  be  noticed,  as  the  record  stands. 

It  is  a  rule  of  law,  so  familiar  as  to  be  entitled  to  be 
denominated  an  axiom,  that  he  who  seeks  to  recover  dam- 
ages from  another  must  prove  his  right  to  recover  by  a  pre- 
ponderance of  the  evidence  which  goes  to  establish  the 
claim.  If  he  fails  in  this  he  has  no  reason  to  com  plain  when 
he  goes  away  from  the  doors  of  a  court  empty-handed. 

That  appellee  was  severely  injured  can  not  be  doubted, 
and  that  the  injury  w^as  caused  by  the  coming  together  of 
two  cars  of  the  train  of  which  he  was  a  brakeman,  also  can 
not  be  doubted;  but  these  facts  alone  are  not  sufficient  to 
entitle  him  to  recover,  and  he  must  prove  by  a  preponder- 
ance of  the  evidence,  that  the  appellant  was  guilty  of  the 
act  of  negligence  by  running  its  switching  train  against  the 
train  of  which  appellee  was  a  brakeman,  as  alleged  in  the 
first  count  of  his  declaration;  and  whether  he  has  done  so, 
appears  to  be  the  only  question  for  us  to  determine.     The 
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fact,  if  it  is  a  fact,  that  appellant's  switching  train  ran 
against  the  rear  end  of  the  train  of  which  appellee  was  a 
brakeman,  and  so  caused  the  injury  to  appellee,  rests  upon 
the  testimony  of  appellee  alone. 

After  appellee  had  testified  that  he  had  a  long  train,  and 
that  about  thirteen  of  the  cars  on  the  rear  end  of  his  train 
were  '*  bad-order  "  cai's,  which  were  being  taken  to  a  sta- 
tion north  of  Centralia  for  repairs,  and  had  broken  apart, 
and  which  he  was  trying  to  couple  together,  and  the  bump- 
ers were  four  or  five  inches  apart,  and  he  was  working  to 
get  the  link  between  the  knuckles,  he  testified  as  follows  : 
/'Q.  Now  what  happened  when  you  was  working  that 
in  there?  What  happened  while  you  were  working  that 
link  in  there  ?  A.  Well,  that  yard  crew  came  up  from  the 
rear  and  hit  the  caboose  and  knocked  it  on  me. 

Q.  Now  what  did  it  do  to  vou  ?  A.  It  mashed  my  left 
band." 

On  cross-examination  appellee  testified  as  follows: 

"Q.  Who  was  around  there  besides  you,  if  any  one,  at 
the  time  you  was  making  the  coupling,  and  when  you  got 
hurt  ?  A.  There  was  no  one  there  except  the  switch  crew 
on  the  rear  end. 

Q.  Now,  you  didn't  see  them  hit  the  train — the  rear  end 
of  the  train — did  you  ?     A.     No,  I  didn't  see  them. 

Q.  Now,  then,  what  makes  you  think  they  did  hit  it — just 
because  the  cars  came  up ?  A.  Just  simply  because  there 
was  no  other  power  that  could  cause  them  to  move  except 
that. 

Q.  That  makes  you  think  they  hit  it,  and  because  you 
think  the  track  inclined  south  a  little  bi-t,  if  anything?  A. 
Yes.  sir. 

Q.  And  there  would  have  to  be  something  powerful  to 
bit  the  rear  end  of  the  train  before  it  would  come  up 
against  you?    A.     Yes,  it  certainly  would. 

Q.    Now  that  is  all  you  know  about  that?     A.    Which  ? 

Q.  About  the  crew  hitting  your  train  ?  A.  I  know 
that  they  were  right  in  the  rear. 

Q.  You  knew  they  were  in  the  rear  working?  A.  Yes, 
sir. 

Q.  You  had  known  that?  A.  Yes,  I  knew  that.  I 
knew  they  were  there  and  that  they  were  coming  that 
way,  and  that  nothing  else  could  have  moved  those  cars 
unless  thev  did. 
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Q.     Was  it  dark  ?     A.     Y^es,  it  was  dark. 

Q.  How  long  had  it  been  dark  that  evening  before  you 
was  hurt?  A.  Oh,  I  don't  know;  it  had  beei>  some  bit. 
It  was  in  April  and  cloudy  weather,  and  this  was  7:55  p.  m., 
and  you  come  as  near  telling  how  long  it  was  as  I  can." 

If  appellee  had  testified  that  he  saw  the  switching  train 
strike  the  caboose  car  of  his  train,  or  even  if  he  had  testi- 
fied that  he  saw  the  north  end  of  the  car  which  he  was 
trying  to  couple  to  the  car  next  north  of  it,  moving  north, 
if  only  for  an  instant  of  time  before  his  arm  was  caught 
between  the  bumpers,  there  would  be  nome  ground,  though 
but  slight,  for  him  to  believe  that  the  switching  train  had 
run  against  the  caboose  car,  and  so  caused  the  injury  com- 
plained of;  but  since  he  gave  no  such  testimony,  we  are 
unable  to  see  how  he  could  reasonably  come  to  the  conclu- 
sion that  the  switching  train  collided  with  the  caboose  car, 
even  in  a  slight  manner.  He  has  simply  built  a  theory, 
with  no  substantial  proof  to  sustain  it,  and  a  verdict  based 
on  such  testimony  should  not  be  allowed  to  stand,  even  if 
there  was  no  counter-testimony  in  the  case.  If  the  switch- 
ing train  ran  into  or  against  the  caboose  car  of  appellee's 
train,  surely^  the  crew,  or  some  of  them,  must  have  known 
it,  and  if  any  of  them  did  know  it,  why  did  not  appellee 
have  them  subpoenaed  as  witnesses  in  his  behalf,  or  give 
some  reason  for  not  doing  so? 

It  was  not  for  the  appellant  to  prove  that  the  switching 
train  did  not  run  against  the  caboose  car  of  appellee's  train 
until  appellee  had  proven  something  more  than  mere  ccm- 
jecture,  not  based  on  facts,  that  it  did  so;  but  Pixley,  the 
engineer  of  the  switching  train,  testified  emphatically  that 
his  train  did  not  run  against  the  caboose  of  appellee*s 
train,  and  that  his  train  was  not  within  300  feet  of  appel- 
lee's train  the  evening  appellee  was  injured.  He  was  a 
disinterested  witness,  and  was  so  situated  that  if  there  was 
a  collision  between  his  train  and  any  part  of  appellee's 
train  he  must  have  known  it;  he  could  not  easil\^  have  been 
mistaken,  and  he  either  wnllfully  perjured  himself  or  he  told 
the  truth.  No  witness  who  knew  the  facts  has  contradicted 
him,  fur  ai)pellee  has  not  testified  to  any  facts  known  to 
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himself,  that  are  in"  conflict  with  Pixley's  testimony. 
Appellee's  testimony,  aside  from  the  fact  that  he  was  very 
seriously  injured,  is  made  up  of  suppositions  and  conjectural 
opinions,  which  he  may  believe  to  be  true,  but  that  does  not 
make  them  so;  and  if  such  testimony  is  held  to  overcome, 
such  evidence  as  Pixley  gave,  there  will  be  but  little  incen- 
tive for  honest  men  to  tell  the  truth. 

Something  might  be  said  of  the  possibility  that  the  engi- 
neer of  appellee's  train,  because  of  a  false  signal  supposed  to 
have  been  received  from  appellee  in  the  darkness  of  the 
evening,  set  his  train  in  motion  backward,  believing  the 
coupling  of  the  cars  had  been  conpleted;  but  this  theory, 
in  the  face  of  the  engineer's  testimony,  should  have  no 
weight;  and  there  is  no  reason  for  believing  that  either 
engineer  did  not  testif  j'  to  the  truth,  and  there  is  no  reason 
that  we  can  discover  whj^  one  engineer  should  be  believed 
and  the  other  discredited. 

A  still  more  plausible- theory  might  be  advanced  as  the 
cause  of  the  cars  coming  together  and  injuring  appellee, 
based  on  the  fact  that  thirteen  of  the  cars  at  the  rear  end  of 
appellee's  train  were  out  of  repair  and  were  being  taken  to 
the  repair  shops,  some  fastened  together  with  chains  and 
some  by  various  kinds  of  couplers,and  that  in  some  unknown 
way,  arising  out  of  the  unnatural  conditio^  of  the  cars,  one 
or  more  of  them  was  made  to  come  against  the  car  that 
appellee  was  trying  to  make  a  coupling  with,  and  so  caused 
the  injury  complained  of.  But  this,  like  appellee's  theory, 
is  a  guess,  and  does  not  rise  to  the  dignity  of  being  legal 
evidence.  The  court  erred  in  not  granting  appellant's 
motion  for  a  new  trial,  because  the  verdict  was  against  the 
evidence,  and  for  this  error  the  judgment  is  reversed  and 
the  cause  remanded. 
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School  Directors  of  School  District  No.  4  t.  The  People 
of  the  State  of  Illinois  ex  rel« 

1.  Mandamus— iS^acfiee  in, — The  statute  provides  that  upon  the  filing 
of  a  petition  for  a  mandamus,  the  clerk  shall  issue  a  summons,  and 
that  every  defendant  who  shall  be  served  with  summons  shall  be  held 
to  show  CHiise  by  answer  to  the  p^^tition,  and  that  the  petitioner  may 
plead  to  or  traverse  all  or  any  of  the  material  facts  contained  in  the 
answer. 

2.  Same— Tr/iaf  Arunver  to  Petition  May  Set  Up. — The  answer  may 
set  up  any  number  of  defenses,  either  by  denial,  or  in  the  nature  of  con- 
fession and  avoidance,  and  if  any  one  of  these  is  sufficient,  a  genpral 
demurrer  to  the  whole  answ^er  should  not  be  sustained,  and  a  peremp- 
tory writ  granted.  The  petitioner  in  such  case  is  not  entitled  to  final 
judy:riient  because  one  or  more  of  the  defenses  set  up  in  the  answer  may 
be  held  invalid,  so  long  as  there  remains  one  valid  defense. 

3.  S\JAR—\i^at  i8  Raised  by  Denial  in  Ansurer, — A  denial  of  any 
material  allegation  of  the  petition,  by  answer,  raises  a  question  of  fact 
necessary  to  be  determined,  and  calls  for  proof. 

Mandamns.— Appeal  from  the  Circuit  Court  of  Perry  County;  the 
the  Hon.  William  Hartzell,  Judge  presi<Hng.  Heartl  in  this  court  at 
the  August  term,  1902.  Revei-sed  and  remanded.  Opinion  filed  March 
2,  1903. 

I.  R.  Spilman  and  Benjamin  W.  Pope,  attorneys  for  appel- 
lants. 

.  John  Boyd,  attorney  for  appellee. 

Mk.  Justice  Crkiohton  delivered  the  opinion  of  the  court. 

This  was  a  petition  for  mandamus,  in  the  Circuit  Court 
of  Perry  County,  by  appellee  against  appellants,  praying 
an  order  of  the  court  directing  appellants  to  pay  to  the 
relator  the  sum  of  $o35,  claimed  by  relator  to  be  due 
him  as  the  contract  price  for  the  erection  of  a  school  house. 

The  petition  alleges:  That  at  an  election  held  in  said 
scliool  district,  on  February  6,  1897,  a  majority  of  the  legal 
voters  voted  to  build  a  new  school  house  and  to  issue  bonds 
not  to  exceed  $650  for  that  purpose;  that- in  pursuance  of 
said  vote  tlie  directors  entered  into  a  contract  with  relator 
to  build  such  house  and  agreed'  to  pay  him  therefor  the 
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sum  of  $535;  that  relator  was  ready  and  willing  to  perform 
his  part  of  said  contract,  but  by  reason  of  litigation  insti- 
tuted by  private  parties,  he  was  delayed  in  commencing; 
that  on  the  6th  day  of  November,  1899,  in  a  proceeding 
for  mandamus  to  which  relator  and  appellants  were  parties 
defendant,  the  court  ordered  that  appellants  authorize  and 
permit  relator  to  build  said  house  in  accordance  with  said 
contract,  and  that  upon  completion  appellants  should  pay 
him  the  sum  specified;  that  thereupon  relator  erected  and 
completed  the  house  in  accordance  with  said  contract  and 
order  of  court,  and  after  the  same  was  completed  demanded 
payment,  which  appellants  refused  to  make;  that  appel- 
lants before  that  time  had  issued  and  sold  to  the  bank  of 
Murphy,  Wall  &  Co.,  the  bopds  voted,  to  the  amount 
of  $600,  and  had  the  proceeds  thereof  standing  to  their 
credit  and  subject  to  their  call. 

To  this  petition  appellants  filed  a  lengthy  answer,  con- 
taining^ much  irrelevant  matter  and  presenting  some  imma- 
terial issues,  hut  among  other  things  the  answer  contained 
the  following : 

"  These  defendants  deny  that  the  said  Carson  built  and 
completed  said  school  house  *  *  *  in  accordance  with 
the  said  contract  in  said  petition  mentioned."  And  the 
following:  ''These  defendants  allege  that  *  *  *  at 
all  times  when  the  relator  claims  to  have  demanded  pay- 
ment *  *  *  from  defendants,  *  *  *  there  has 
been  no  money  in  the  hands  of  the  township  treasurer  of 
said  school  township,  nor  any  funds  or  money  in  their 
hands  out  of  which  they  could  have  paid  for  said  school 
house,  or  upon  or  against  which  they  could  have  drawn 
their  warrant  or  warrants  therefor;  and  these  defendants 
deny  that  they  or  their  predecessors  in  office  ever  issued 
or  sold  any  school  bonds  to  the  bank  of  Murphy,  Wall  & 
Co.,  or  that  the  said  bank  *  ^  *  had  *  "*  *  the 
said  sum  of  money  or  any  sum  or  sums  of  money  *  *  » 
subject  to  their  call." 

To  this  answer. a  demurrer  was  sustained,  and  appellants 
elected  to  stand  by  their  answer.  The  court  thereupon 
took  the  petition  as  confessed  and  rendered  final  judgment, 
as  follows : 
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"  It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  here,  that  the  said  board  of  school  directors  of  said 
district,  or  their  successors  in  office,  do  at  once  pay  to  the 
said  relator,  8.  H.  Careon,  the  said  sura  of  five  hundred  and 
thirty -five  dollars,  and  that  he  have  his  peremptory  writ  of 
mandamus  issuing  out  of  and  under  the  seal  of  said 
court,  directed  to  the  sheriff  of  said  county  for  the  enforce- 
ment of  said  order  and  decree,  and  the  said  school  directors 
fail  not  to  perform  at  their  peril." 

The  answer  raises  two  material  issues  of  fact.  It  denies 
two  material  allegations  of  the  petition.  It  is  alleged  in 
the  petition  that  relator  had  completed  his  contract  accord- 
ing to  the  terms  thereof.  This  is  a  material  allegation, 
and  is  denied  in  the  answer.  It  is  alleged  in  the  petition 
that  appellants  had  funds  under  their  control  with  which 
they  could  make  payment  to  relator.  This  is  also  a  mate- 
rial allegation,  and  is  denied  in  the  answer.  The  denial  of 
these  material  allegations  Vaises  issues  of  fact  which  call 
for  proof. 

The  court  treated  the  demurrer  as  a  general  demurrer — 
sustained  it  as  to  the  whole  answer — held  the  answer 
wholly  insufficient  to  call  for  replication,  or  to  put  peti- 
tioner to  proof  of  any  allegation  in  the  petition.  In  this 
the  court  erred.  The  statute  provides  that "  upon  the  filing 
of  a  petition  for  a  mandamus,  the  clerk  shall  issue  a  sum- 
mons, and  that  every  defendant  who  shall  be  served  with 
summons  shall  be  held  to  show  cause  by  answer  to  the  peti- 
tion, »  *  »  and  that  the  petitioner  may  plead  to  or 
traverse  all  or  any  of  the  material  facts  contained  in  the 
answer." 

The  answer  may  set  up  any  number  of  defenses,  either 
by  denial,  or  in  the  nature  of  confession  and  avoidance,  and 
if  any  one  of  these  is  sufficient,  a  general  demurrer  to  the 
whole  answer  should  not  be  sustained,  and  a  peremptory 
writ  granted.  The  petitioner  in  such  case  is  not  entitled  to 
final  judgment  because  one  or  more  of  the  defenses  set  up 
in  the  answer  may  be  held  invalid,  so  long  as  there  remains 
one  valid  defense.  Ency.  of.  Pleading  and  Practice,  VoL 
13,  pp.  77^,  779.    A  denial  of  any  material  allegation  of  the 
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petition,  by  answer,  raises  a  question  of  fact  necessary  to 
be  determined — calls  for  proof.  Ohio  &  M.  Ry.  Co.  v.  The 
People  ex  rel.,  32  111.  App.  69. 

The  judo^ment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 


Herman  Tan  Pelt  y.  New  Athens  Milling  Co. 

1.  Negligence— TF/iere  a^Question  of  ixiw.— Where,  after  conced- 
ing as  true  all  that  the  evidence  tends  to  prove  in  favor  of  the  party 
charging  negligence,  it  is  apparent  to  the  court  that  all  reasonable 
minds  will  agree  in  the  conclusion  that  such  facts  and  conduct  do  not, 
in  fact,  constitute  negligence,  then  the  court  may  assume  the  absence 
of  negligence,  and  direct  a  verdict  and  render  judgment  accordingly. 

3.  Verdict— WTicn  to  be  Directed  in  Favor  of  Defendant,— Where 
the  evidence  does  not  tend  to  prove  the  negligence  charged,  it  is  the 
duty  of  the  trial  court  to  direct  a  verdict  in  favor  of  the  defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Martin  W.  Schaeper,  Judge  pre- 
siding. Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1903. 

Turner  &  Holder,  attorneys  for  plaintiff  in  error. 

Percy  Werner,  attorney  for  appellee;  Dill  &  Wilder- 
man,  of  counsel. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  St. 
Clair  County,  by  plaintiff  in  error  against  defendant  in 
error,  to  recover  for  a  personal  injury,  -^t  the  close  of 
plaintiff's  evidence,  the  court,  upon  motion  of  defendant, 
directed  the  jury  to  return  a  verdict  in  favor  of  defendant, 
and  rendered  judgment  on  the  verdict  against  plaintiff  for 
costs. 

Defendant  in  error  owned  and  operated  a  flouring  mill. 
Plaintiff  in  error  was  in  the  employ  of  defendant  as 
'*  oiler."  His  duties  were  to  oil  the  machinery.  The  only 
charge  of  negligence  is,  that  defendant  failed  to  furnish 
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sufficient  light  to  enable  plaintiff  to  perform  his  work  in 
safety. 

The  injury  occurred  about  half  past  six  o'clock  on  the 
evenino^  of  November  11,  1901.  PlaintifTs  hand  was 
caugl)t  in  the  machinery,  while  oiling  some  cogs,  and  quite 
seriously  injured. 

The  mill  was  lighted  by  electricity.  There  were  five  or 
six  lights  on  the  floor  where  the  injury  occurred.  They  were 
suspended  from  the  ceiling  by  cords.  The  cords  were 
adjusted  so  as  to  bring  the  lights  about  even  with  plaint- 
iff's head,  but  they  could  be  extended  by  pulling  the  slack 
out  of  the  cords,  and  in  this  way  the  position  of  the  light 
could  be  adjusted  to  the  needs  of  the  oiler.  There  were 
also  live  lanterns  on  the  first  floor,  at  the  stairway,  which 
might  be  lighted  and  used  in  case  more  light  was  needed. 
Plaintiff  was  twenty-six  years  old;  had  been  engaged  in 
this  service  and  had  been  performing  the  duties  of  oiler  for 
more  than  a  year.  His  hours  of  work  during  this  entire 
service  embraced  a  portion  of  the  night  time;  jmrt  of  the 
time  from  midnight  to  noon,  and  part  of  the  time  from 
noon  to  midnight.  He  was  on  the  floor  where  the  injury 
occurred  every  night  he  worked.  There  is  no  evidence  that 
any  complaint,  or  suggestion  that  the  lights  were  insuffi- 
cient, was  ever  made  to  defendant  by  plaintiff  or  any 
one  else. 

We  have  carefully  considered  all  the  evidence  and  are  of 
opinion  that  it  does  not  tend  to  prove  the  negligence 
charged.  In  such  case,  it  is  the  duty  of  the  trial  court  to 
direct  a  verdict. in  favor  of  defendant. 

Counsel  for  plaintiff  in  error  contend  that  whether  a  given 
state  of  facts  constitutes  negligence  is  a  question  of  fart  for 
the  jury  to  determine,  and  not  a  question  of  law  for  the 
court. 

Where  common  law  negligence  is  charged,  as  in  the  case 
at  bar,  such  is  usually  the  case;  but  where,  after  conceding 
as  true  all  that  the  evidence  tends  to  prove  in  favor  of  the 
party  charging  negligence,  it  is  apparent  to  the  court  that 
all  reasonable  minds  will  agree  in  the  conclusion  that  such 
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acts  and  conduct  do  not,  in  fact,  constitute  negligence,  then 
the  court  may  assume  the  absence  of  negligence,  and  direct 
a  verdict  and  render  judgment  a(icordingly.     City  of  Belle- 
ville V.  Hoffman,  74:  111.  App.  503. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Charles  Mitchell^  Impleaded  with  N.  S.  Travelstead  and 
Lewi^  M ifflin»  v.  Elvira  Bice,  Adm'x, 

1.  Statutes— iVb  Recovery  upon  Instruments  in  Writing  Entered 
into  Without  a  Oood  and  Valuable  Consideration.  ^Sec.  13»  Ch.  98,  R. 
S.,  provides  that  in  any  action  upon  a  note,  bond  or  other  instrument  in 
writing,  for  the  payment  of  money,  if  such  instrument  was  made  and 
entered  into  without  a  good  and  valuable  consideration,  the  verdict  shall 
be  for  the  defendant 

2.  Mortgages— -Krror  to  Decree  Foreclosure  of  Mortgage  Executed 
in  Fraud  of  Creditors, — It  is  error  to  decree  foreclosure  of  a  mortgage 
which  was  executed  in  fraud  of  creditors,  where  no  consideration  passed 
from  the  mortgagee.  Such  transaction  is  tainted  with  fraud,  and  as 
between  the  parties  to  it,  a  court  of  equity  will  leave  them  in  the  posi- 
tion in  which  they  have  placed  themselves. 

Bill  to  Foreclose  a  Mortgrage.— Appeal  from  the  Circuit  Court  of 
Saline  County;  the  Hon.  Alonzo  K.  Vickers,  Judge  presiding.  Heard 
in  this  court  at  the  August  term,  1902.  Reversed.  Opinion  filed  March 
2,  1903. 

Choissbr,  Whitley  &  Choisser,  attorneys  for  appellant, 
W.  F.  SooTT,  attorney  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  bill  to  foreclose  a  mortgage,  in  the  Circuit 
Court  of  Saline  County.  Upon  final  hearing  the  trial  court 
rendered  a  decree  in  favor  of  appellee,  against  appellant 
for  $462.43.  From  this  decree  appellant  prosecutes  his 
appeal  to  this  court. 

Appellant  admits  the  execution  and  delivery  of  the 
note  and  mortgage,  and  further  answers  as  follows  : 

"  This  defendant  further  answering,  denies  that  at  the 
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time  he  sis^ned  the  said  note  and  at  the  time  he  signed  and 
acknowleoged  said  mortc^age,  that  he  was  indebted  to  the 
said  B.  F.  liice,  now  deceased,  in  any  sum  whatever,  and 
alleges  the  fact  to  be  .that  said  mortgage  was  executed  by 
him,  the  said  defendant,  to  secure  said  note  which  he  had 
executed  to  said  B.  F.  Rice,  now  deceased,  without  any 
good  and  valuable  consideration,  and  that  the  same  mort- 
gage and  note  were  executed  by  him,  not  to  secure  any 
debt  due  and  owing  from  him  to  saiil  B.  F.  Kice,  now  de- 
ceased, but  were  executed  wholly  and  solely  for  the  pur- 
pose of  securing  his  (the  defendant's)  pro|>crty  from  his 
creditors  until  he  could  get  means  to  settle  with  them;  all 
of  which  facts  the  said  B.  F.  Rice,  now  deceased,  then  well 
knew.  And  this  defendant  further  answering,  denies  that 
the  complainant  is  entitled  to  the  relief  or  any  part 
thereof  in  said  bill  of  complaint  demanded,  and  prays  the 
same  advantage  of  this  answer  as  if  he  had  pleaded  or 
demurred  to  said  bill,  and  prays  to  be  dismissed  with  his 
reasonable  costs,  etc." 

No  right  of  an  innocent  third  party  is  in  any  way  in- 
volved in  this  case.  The  answer  sets  up  a  valid  defense. 
The  statute  provides  that  **  in  any  action  upon  a  note,  bond 
or  other  instrument  in  writing,  for  the  payment  of  money, 
*  *  *  if  such  instrument  was  made  and  entered  into  with- 
out a  good  and  valuable  consideration,  ♦  *  *  the  verdict 
shall  be  for  the  defendant. "  And  our  Supreme  Court 
has  frequently  held  that  it  is  error  to  decree  foreclosure 
of  a  mortgage  which  was  executed  in  fraud  of  creditors, 
where  no  consideration  passed  from  the  mortgagee.  Such 
transaction  is  tainted  with  fraud,  and  as  between  the 
parties  to  it,  a  court  of  equity  will  leave  them  in  the  posi- 
tion in  which  they  have  placed  themselves. 

The  issue  here  is  one  of  fact.  If  the  evidence  proves  the 
material  averments  of  the  answer,  then  the  answer  must 
prevail. 

The  mortgagee  is  dead  and  the  mortgagor  is  thereby  dis- 
qualified from  testifying;  and  so  we  are  deprived  of  the 
benefit  of  the  testimony  of  the  parties  to  the  transaction. 
This,  however,  does  not  relieve  us  from  the  duty  of  deter- 
mining the  issues  of  fact  raised.  The  execution  and  deliv- 
ery of  the  note  and  mortgage  warrant  the  presumption 
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that  the  consideration  was  ample  and  the  transaction  bona 
fide,  and  the  introduction  of  them  in  evidence  made  a 
prima  facie  case  in  favor  of  appellee.  The  question  then 
is,  does  the  evidence,  as  a  whole,  overthrow  appellee's 
prima  faci^  case  ?  We  are  of  opinion  that  it  dogs.  After 
reading  and  reflecting  upon  it,  we  are  impressed  with  the 
conviction  that  appellant's  answer  sets  up  the  truth  as  to 
the  transaction. 

The  parties  had  long  lived  in  the  same  little  city  and 
were  friends.  Appellant  was  about  to  be  pressed  for  pay- 
ment of  a  "  security  "  debt  of  a  Mr.  Jackson.  Aside  from 
the  mere  existence  of  the  note  and  mortgage,  there  is  no 
evidence  of  any  prior  existing  indebtedness,  nor  of  the 
passing  of  any  money  or  property  between  them;  nor  of 
the  transaction  of  any  business  of  any  kind  out  of  which  a 
consideration  could  have  arisen.  The  notary  who  acknowl- 
edged the  mortgage  delivered  it  to  the  mortgagee,  and  he 
^'  stuck  it  in  a  pigeon  hole  in  his  desk  "  in  the  coal  office 
and  a  few  days  afterward  asked  if  it  was  necessary  to  have 
it  recorded,  and  was  told  it  was,  if  he  wished  to  protect 
appellant's  interest.  The  mortgagee  told  a  witness  who 
was  present  at  the  time  the  note  and  mortgage  were 
delivered,  that  they  were  given  to  protect  appellant  **  in  the 
Jackson  case.'^  The  mortgagee  also  afterward  told  three 
other  persons  that  there  was  no  consideration  for  the  note 
and  mortgage,  that  he  had  nothing  invested  in  it,  that  they 
were  given  to  keep  the  property  from  being  sold  to  pay  a 
security  debt  for  which  appellant  had  become  liable;,  these 
three  persons  constituted  the  Board  of  Review,  for  the 
reviewing  of  the  tax  assessments.  The  statements  made 
before  this  board  were  under  oath.  After  the  death  of  the 
mortgagee  the  note  and  mortgage  in  question  were  not 
found  in  his  safe,  but  in  a  file  in  the  coal  office.  This  evi- 
dence all  stands  uncontradicted  and  unexplained.  It  is  true 
that  at  one  time  appellant  told  a  prospective  purchaser 
of  the  property,  that  appellee's  intestate  had  a  mortgage 
on  the  property  for  $400,  and  if  he  purchased,  he  could 
arrange  that  with  the  mortgagee;  but  in  this  statement  no 
reference  was  made  to  the  consideration  fee,  or  character 
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of  the  transaction.  And  under  the  circumstances  this 
statement  is  not  inconsistent  with  the  facts  as  set  up  in 
the  answer. 

The  case  was  tried  in  the  Circuit  Court  upon  depositions 
and  exhi)3its  reported  by  the  master.  So  far  as  we  are 
advised  from  anything  disclosed  by  the  record,  the  trial 
judge  had  not  other  or  better  opportunities  for  determin- 
ing the  credibility  of  the  witnesses  or  the  weight  of  the 
evidence  than  is  presented  to  us.  In  such  case  our  respect 
for  the  opinion  of  the  learned  judge  who  weighed  the  evi- 
dence in  the  trial  court  does  not  warrant  us  here,  in  dis- 
regarding our  own  convictions  as  to  its  weight. 

The  decree  of  the  Circuit  Court  is  reversed. 

The  court  finds  as  a  fact  in  this  case  that  the  note  and 
mortgage  in  question  in  this  case  were  executed  and 
delivered  without  any  good  or  valuable  consideration. 


Bernard  H.  Seitman  y.  Bernard  Seitman. 

1.  Landlord  and  Tenant— 5uJ^£cn«  Notice  to  Quit  under  Sec  e 
of  CK  80,  R,  5.— Sec.  6  of  Ch.  80,  R.  S.,  provides  that  in  aU  cases  of 
tenancy  from  year  to  year,  sixty  days  notice,  in  writing,  shall  be  suf- 
ficient to  terminate  the  tenancy  at  the  end  of  the  year.  The  notice 
may  be  given  at  any  time  within  four  months  preceding  the  last  sixty 
days  of  the  year. 

Forcible  Entry  and  Detainer.— xVppeal  from  the  Ck)unty  Court  of 
Effingham  County;  the  Hon.  David  L.  Wright,  Judge  presiding.  Heard 
in  this  court  at  the  August  term,  1902.  Reversed  and  remanded. 
Opinion  filed  March  2,  1903. 

K.  C.  Habbah  and  Barnby  Overbeck,  attorneys  for 
appellant. 

Charles  BT.  Kelly  and  Sylvester  F.  Gilmore,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 
This  is  an  action  of  forcible  entry  and  detainer,  brought 
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by  appellee  against  appellant  to  recover  possession  of  the 
northwest  fractional  quarter  of  section  No.  18,  in  town- 
ship No.  7  north,  ranp^e  No.  7  east  of  the  3d  principal 
meridian,  in  Effingham  county,  containing  forty-five  acres 
of  land. 

On  the  30th  of  November,  1901,  appellee  had  appellant 
duly  served  with  the  following  notice : 

"  To  Bernard  H.  Seitman :  You  will  please  take  notice 
that  you  are  hereby  required  to  quit  and  deliver  up  on 
the  first  day  of  March,  A.  D.  1902,  the  possession  of  the 
house  and  premises  which  you  now  hold  of  me,  situate  in 
the  town  of  Bishop,  in  the  county  of  Effingham,  and  State 
of  Illinois,  more  fully  described  as  follows,  to  wit :  North- 
west fractional  quarter  section  18,  town  7  north,  range 
7  east  of  the  3d  r.  M.,  provided^  your  tenancy  commenced 
at  that  time  of  the  year;  or  otherwise  that  you  quit  and 
deliver  up  the  possession  of  the  premises  now  occupied  by  you 
at  the  end  of  the  year  of  your  tenancy  which  shall  expire 
next  after  the  end  of  sixty  daj'^s  from  the  time  of  your 
being  served  with  this  notice. 

Dated  this  21st  day  of  November,  A.  D.  1901. 

Bkbnard  Seitman." 

Suit  was  begun  by  appellee  against  appellant  on  the  6th 
of  March,  1902,  before  a  justice  of  the  peace  of  Effingham 
county,  and  after  a  judgment  was  rendered  in  that  court 
the  case  was  appealed  to  the  County  Court  of  that  county, 
where  a  jury  was  waived  and  a  trial  was  had  before  the 
court,  which  resulted  in  a  judgment  in  favor  of  appel- 
lee for  possession  of  the  land  in  question  and  for  costs,  to 
which  judgment  appellant  excepted  and  has  appealed  to 
this  court. 

Appellant  does  not  deny  that  he  is  a  tenant  from  year 
to  year,  holding  the  land  from  appellee,  and  appellee 
admits  that  appellant  has  regularly  paid  all  the  rents  as 
they  fell  due,  and  he  does  not  claim  that  appellant  is  in 
default  in  anything.  It  will  be  seen  from  the  notice  appel- 
lee had  served  on  appellant  to  surrender  possession  of  the 
premises,  that  appellee  did  not  know,  or  did  not  remember, 
when  the  tenancy  began,  and  he  had  apparently  turned  to 
appellant  to  fix  the  time  himself,  and  this  appellant  has 
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done  in  his  testimony,  wherein  he  fixes  the  date  of  hin 
entry  on  the  premises  as  January  27,  1897,  and  in  this  he 
is  corroborated  by  other  reliable  evidence  in  the  case; 
besides,  appellee  himself  introduced  evidence  that  tended 
to  show  that  appellant  was  not  mistaken  in  his  testimony 
as  to  the  time  his  tenancy  began;  and  in  the  absence  of 
any  written  lease  between  the  parties,  we  are  unable  to 
escape  the  conclusion  that  a  decided  preponderance  of  the 
evidence  shows  that  the  notice  to  quit  given  by  appellee, 
and  which  was  served  on  appellant  November  30,  1901. 
was  insufficient  by  two  days  to  fulfill  the  requirements  of 
section  6,  of  chapter  80,  of  Hurd's  R.  8.,  which  is  as  fol- 
lows : 

"  6.  In  all  cases  of  tenancy  from  year  to  year,  sixty 
days  notice,  in  writing,  shall  be  sufficient  to  terminate  the 
tenancy  at  the  end  of  the  year.  The  notice  may  be  given 
at  any  time  within  four  months  preceding  the  last  sixty 
days  of  the  year." 

We  are  therefore  of  the  opinion  that  the  County  Court 
erred  in  rendering  judgment  against  appellant,  and  for 
this  error  the  judgment  is  reversed  and  the  cause  remanded 
to  that  court 


George  Gerold  et  al.  v.  Annie  Gattle. 

1.  lAKVS— On  Property  Stored  with  Ware/iOMfieinen.— A  warehouse- 
man has  a  first  lien  for  his  charges  upon  property  stored  with  him,  and 
his  lien  is  in  nowise  affected  by  an  attempted  sale  of  the  property  by 
such  warehouseman  to  himself,  which  is  not  valid  and  does  not  pass 
an  absolute  title  to  him. 

2.  Instructions— J?e/t«inflr  Defendant  the  Right  to  JR^coup.— The 
court  commits  error  in  refusing  to  instruct  the  jury  that  if  they  believe 
from  the  evidence  that  the  balance  for  storage  due  was  more  than  the 
value  of  the  goods  at  the  time  of  the  sale,  then  they  should  find  for  the 
defendant,  as  it  is  in  effect  refusing:  the  defendant  the  right  to  recoup 
in  the  action  the  balance  due  him  as  storage. 

Trover.— Appeal  from  the  City  CJourt  of  East  St.  Louis;  the  Hon* 
SiL.\s  Cook,  Judge  presiding.  Heard  in  this  court  at  the  August  term, 
1003.    Revei-sed  and  remanded.     Opinion  filed  March  ^,  1903. 
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Alexander  Flannigen,  attorney  for  appellants. 
Fbank  B.  Hanna,  attorney  for  appellee. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellants  before  a  justice  of  the  peace  of 
St.  Clair  county,  and  the  venue  was  changed  to  another 
justice  of  the  same  county,  where  a  trial  was  had  resulting 
in  a  judgment  against  appellants  for  $118  and  costs.  From 
this  judgment  appellants  appealed  to  the  City  Court  of 
East  St.  Louis,  where  a  trial  was  had  before  the  court  and 
a  jury,  which  resulted  in  a  verdict  in  favor  of  appellee  for 
§200;^  and  after  overruling  a  motion  by  appellants  for  a 
new  trial,  the  court  rendered  judgment  on  the  verdict,  and 
the  defendants  below  have  brought  the  case  on  appeal  to 
this  court  for  review. 

The  facts  of  the  case  are,  appellants  were  engaged  in  the 
moving  and  storage  business,  and  had  a  private  warehouse 
in  the  city  of  East  St.  Louis.  On  the  4th  of  February,  1899, 
appellee  deposited  with  appellants,  for  storage  in  their 
warehouse,  a  lot  of  household  furniture,  which  remained  in 
their  custody  for  nearly  three  years,  during  which  time 
appellee  paid  to  appellants  a  part  of  the  storage  charges. 

Appellee  also  borrowed  of  appellants  several  small  sums 
of  money  on  the  goods,  and  repaid  a  part  of  it,  but  how 
much  she  borrowed  or  how  much  she  repaid  is  left  uncer- 
tain by  the  evidence,  in  the  way  it  was  given,  by  the  parties 
themselves,  they  being  the  only  witnesses  in  the  case.  One 
of  the  appellants  testified  that  the  storage  bill  and  monej^- 
advanced  amounted  to  $122.25,  and  that  appellee  had  paid 
of  it  $53.60,  leaving  unpaid  $68.75,  and  this  is  not  contro- 
verted by  appellee. 

At  the  time  the  goods  were  taken  in  storage,  appellee 
resided  in  East  St.  Louis,  and  soon  after  that  went  to  the 
city  of  St.  Louis,  Missouri,  to  reside,  and  remained  there  for 
a  time,  left  uncertain  by  the  evidence,  and  then  removed  to 
McAllester,  in  Indian  Territory,  and  remained  there  an 
indefinite  length  of  time,  so  far  as  we  are  able  to  glean  the 
facts  from  the  evidence. 
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After  about  three  years  from  the  time  the  goods  were 
placed  in  storage,  appellee  returned  to  St.  Louis,  Missouri, 
and  engaged  a  wagon,  as  she  says,  to  go  to  East  St.  Louis 
to  pay  the  storage  charges  and  reclaim  her  goods;  but 
before  she  started  she  was  informed  that  appellants  had 
sold  her  goods,  and  she  at  once  brought  suit  to  recover  the 
value  of  them.  The  fact  as  claimed  by  appellants  was  that 
appellants  did  not  know  where  appellee  resided  after  she 
left  St.  Louis,  Missouri,  and  the  unpaid  storage  charges  on 
the  goods  being  more  than  their  value,  they  attempted  to 
advertise  and  sell  the  property  under  section  3  of  chapter 
141  of  Hurd's  Revised  Statutes  of  1899,  which  is  as  fol- 
lows : 

"  All  persons  other  than  common  carriers,  having  a  lien 
on  personal  property  by  virtue  of  an  act  entitled,  '  An  act 
to  revise  the  law  of  liens,'  approved  March  25,  1874,  may 
enforce  said  lien  by  a  sale  of  said  property,  on  giving  to  the 
owner  thereof,  if  he  and  his  residence  be  known  to  the  per- 
son having  such  lien,  ten  (10)  days'  notice,  in  writing,  of  the 
time  and  place  of  such  sale;  and  if  said  owner,  or  his  place 
of  residence,  be  unknown  to  the  person  having  such  lien, 
then  upon  his  filing  his  affidavit  to  that  effect  Avith  the 
clerk  of  the  County  Court,  in  the  county  where  said  prop- 
erty is  situated,  notice  of  said  sale  may  be  given  by  pub- 
lishing the  same  once  in  each  week  for  three  (3)  successive, 
weeks  in  some  newspaper  of  general  circulation  published  in 
said  county,  and  out  of  the  proceeds  of  said  sale,  all  costs 
and  charges  for  advertising  and  making  the  same,  and  the 
amount  of  said  lien,  shall  be  paid,  and  the  surplus,  if  any, 
shall  be  paid  to  the  owner  of  said  property.*' 

Appellants  caused  a  notice  to  be  published  as  required  by 
law,  in  a  newspaper  published  in  East  St.  Louis,  that  the 
property  of  appellee  would  be  sold  at  public  auction  to  the 
highest  bidder,  for  cash,  on  the  3d  day  of  December,  1901, 
at  their  warehouse  at  Eleventh  and  Walnut  streets,  in  East 
St.  Louis,  unless  the  storage  and  other  charges  were  paid 
before  the  date  of  sale.  No  other  notice  of  the  sale  was 
given  to  appellee,  and  no  affidavit  by  appellants  or  either  of 
them,  that  the  residence  or  whereabouts  of  appellee  was 
unknow  i  to  tl)em  or  either  of  them,  was  tiled  with  the 
county  clerk  of  St.  Clair  county,  as  required  by  law 
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A  formal  sale  of  the  property  was  made  by  appellants 
on  the  day  fixed  in  the  notice,  and  appellants  became  the 
purchasers  of  it  for  an  aggregate  sum  of  between  fifty  and 
sixty  dollars,  which  was  less  than  the  unpaid  charges  upon  it. 

What,  if  anything,  was  done  by  appellants  with  the 
property  after  the  sale,  is  not  shown  by  the  evidence. 
From  anything  that  appears  in  the  record,  appellants  may 
still  have  the  property  in  storage,  ready  to  be  delivered  to 
appellee  on  demand  and  payment  of  the  charges  against  it. 

These  charges  were  a  first  lien  upon  the  property,  and 
though  the  attempted  salebf  it  by  appellants  to  themselves 
may  not  be  valid,  and  so  does  not  pass  an  absolute  title  to 
them,  still  their  lien  for  storage  charges  is  in  nowise 
affected  by  the  sale. 

But  we  do  not  understand  appellants'  counsel-  as  con- 
tending that  the  formal  sale  of  the  property  by  appellants  to 
themselves  can  be  upheld  as  a  valid  sale,  unless  appellee  has 
done  some  act  that  amounts  to  a  ratification  of  the  sale; 
therefore,  further  comment  upon  whether  the  notice  of  the 
sale  was  void  because  no  proper  affidavit  of  appellants  that 
appellee's  residence  was  unknown  to  them,  was  filed  with 
the  clerk  of  the  County  Court  of  Madison  County,  as 
required  by  law,  or  whether  the  attempted  sale  was  abso- 
lutely void  because  appellees  could  not  be  purchasers  at  a 
sale  made  by  themselves  becomes  unnecessary,  and  we 
express  no  opinion  on  either  question: 

The  main  contention  of  appellants'  counsel,  if  we  under- 
stand him,  is,  or  ought  to  be,  that  appellants  came  lawfully 
into  possession  of  appellee's  goods,  and  had  a  lien  on  them 
for  their  storage,  and  that  appellee  has  never  offered  to  pay 
the  charges  she  concedes  to  be  due,  and  has  never  made 
any  demand  for  the  goods,  nor,  so  far  as  is  shown  by  this 
record,  have  appellants  sold  and  converted  the  goods  into 
money,  or  money's  worth,  nor  destro\'^d  them,  or  converted 
them  to  their  own  use,  unless  the  attempted  sale  to  them- 
selves was  a  conversion,  which  matter  has  not  been  dis- 
cussed by  counsel  on  either  side,  hence  we  express  no 
opinion  concerning  it  ' 
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Complaint  is  made  that  the  court  erred  in  giving  to  the 
jury  appellee's  second  instruction,  viz.: 

"  2.  The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiff,  Annie  Guttle,  was  the 
owner  of  the  goods  in  question,  and  she  left  the  same  witli 
the  defendants,  Gerold  &  Co.,  for  storage,  and  that  after- 
ward Gerold  &  Co.  sold  said  goods,  the  plaintiff  wfiulil 
have  a  right  to  recover  the  value  of  said  goods  from  Ger- 
old &  Co.,  even  if,  before  said  sale,  Gerold  &  Co.  published 
a  notice  in  a  newspaper  that  said  goods  would  be  sold." 

The  court  erred  in  giving  the  instruction,  if  for  no 
other  reason,  because  it  entirely  ignored  appellants'  claim 
for  storage,  and  there  was  no  other  instruction  given  in  the 
case  that  cured  the  error. 

The  court  refused  to  give  to  the  jury  appellants'  second 
instruction,  viz.: 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  balance  for  storage  due  was  more 
than  the  value  of  the  goods  at  the  time  of  the  sale,  then 
the  jur}'^  should  find  for  the  defendant." 

Even  if  it  should  be  conceded  that  the  attempted  sale  of 
the  goods  by  appellants  to  themselves  amounted  to  aeon- 
version  of  property  (which  we  have  carefully  avoided  hold- 
ing), the  refusal  of  the  court  to  give  the  instruction  was 
error,  for  which  the  judgment  should  be  reversed. 

The  law  governing  the  points  in  the  case  passed  upon  is 
so  familiar  that  it  seems  a  waste  of  time  to  cite  authori- 
ties to  support  our  conclusions. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


Toledo^  St.  Louis  &  Western  B.  B.  Co.  y.  John  Deli- 
plane. 

1.  Negligence— -A  Question  of  Fact  for  the  Jury, ^li  is  a  question 
of  fact  for  the  jury  to  decide  whether  or  not  a  party  is  guilty  of  contrib- 
utory neghgence. 

Trt'spsiss  on  the  Case,  for  the  death  of  a  colt.  Appeal  from  the  Cir- 
cuit Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge 
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presiding.    Heard  in  this  court  at  the  August  term,  1902.    Reversed 
and  remanded.     Opinion  filed  March  2,  1903. 

Charles  A.  Schmettau,  A.  Braden  Clark  and  E.  B. 
Glass,  attorneys  for  appellant;  Clarence  Brown,  of 
counsel. 

BANDYi&  Sullivan,  attorneys  for  appellee;  D.  J.  Sulli- 
van, of  counsel. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  against  appellant,  commenced 
before  a  justice  of  the  peace,  to  recover  the  value  of  a  mule 
colt,  killed  by  the  engine  and  cars  of  appellant.  From  the 
judgment  rendered  by  the  justice,  the  case  was  appealed  to 
the  Circuit  Court  of  Madison  County  and  there  tried  by 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee. 

The  suit  is  based  upon  the  statute  requiring  railroad  com- 
panies to  fence  their  tracks,  and  making  them  liable  for 
damages  which  may  be  done  by  engines  or  cars,  to  cattle, 
horses,  or  other  stock  thereon. 

The  following  statement  sufficiently  discloses  the  case 
for  the  piirposes  of  this  opinion. 

At  Horse  Shoe  Lake,  appellant  maintains  no  station 
building.  There  is,  at  this  point,  a  side  track  south  of  the 
main  track,  which  runs  approximately  east  and  west  one 
hundred  and  fifty  yards  long,  holding  twelve  to  fifteen  cars. 
South  of  the  side  track  is  a  warehouse^  used  for  storing  and 
delivering  shipments.  The  side  track  and  warehouse  are 
used  by  the  public  generally,  in  delivering  and  receiving 
freight  at  this  point,  it  being  customary  for  teams  to  drive 
up  close  to  the  track  in  order  to  load  or  unload  shipments, 
on  or  from  cars  standing  upon  the  track.  There  are  no 
fences  along  appellant's  right  of  way  opposite  the  side  txack 
and  warehouse,  nor  for  a  distance  of  about  a  mile  either 
way  from  the  warehouse. 

On  August  19.  1901,  about  8  a.  m.,  appellee  drove  up  to 
this  side  track  Avith  a  wagon  and  team,  in  order  to  unload  a 
car  load  of  oats  consigned  to  him,  which  had  been  delivered 
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upon  the  side  track.  His  team  consisted  of  a  mare  and  a 
mule.  A  mule  colt  between  five  and  six  months  old  accom- 
panied the  mare,  running  loose.  While  appellee  was  unload- 
ing, this  colt  was  permitted  to  run  loose  close  to  the  side 
track  and  main  track.  While  appellee  was  at  work  unload- 
ing the  car,  a  switch  engine  and  train,  running  west,  passed 
along  the  main  track.  The  colt  followed  this  train, 
according  to  the  testimony  of  one  of  the  trainmen,  upon 
the  right  of  way,  and  according  to  appellee's  testimony 
partly  upon  the  right  of  way  and  partly  upon  the  adjoin- 
ing property.  It  continued  following  the  train  until  it 
reached  a  culvert,  or  trestle,  on  the  right  of  way,  near  a 
road-crossing  a  mile  or  more  from  Horse  Shoe  Luke.  The 
colt  fell  through  the  trestle  and  while  it  was  in  this  posi- 
tion, a  passenger  train,  following  the  freight,  struck  and 
killed  it.  Owing  to  its  position  in  the  trestle,  it  was  out  of 
sight  of  the  engineer  of  this  train.  One  of  the  crew  of  the 
freight  train,  seeing  the  colt  caught  in  the  trestle,  ran  back 
to  flag  the  passenger  train,  as  soon  as  he  could  leave  his 
train,  but  arrived  too  late  to  prevent  the  accident. 

Appellee  was  familiar  with  the  surroundings  of  the  side 
track  at  Horse  Shoe  Lake.  He  knew  that  there  were  no 
fences  at  this  point  for  a  mile  or  more  in  either  direction. 
He  knew  that  trains  frequently  passed  during  the  morning. 
He  to6k  no  precaution  to  prevent  the  colt  from  going  upon 
the  right  of  way,  and  while  he  was  engaged  in  his  work 
permitted  it  to  run  loose  in  close  proximity  to  the  railroad 
tracks. 

Upon  the  trial  of  the  case  the  court  gave  to  the  jury,  at 
the  instance  of  appellee,  the  following  instruction  : 

"  The  court  further  instructs  you,  that  if  you  believe  from 
the  evidence  in  this  case,  that  the  mule  colt  of  the  plaintiff 
got  upon  the  track  of  the  defendant  railroad,  where  the 
company  was  by  law  required  to  construct  and  maintain 
fences  to  prevent  cattle,  horses,  sheep,  hogs,  and  other  stock 
from  getting  on  such  railroad,  as  explained  in  the  instrnc- 
tioas  given  you  by  the  court  in  this  case,  and  if  you  further 
believe  from  the  evidence  that  the  defendant  railroad  bad 
been  in  operation,  at  the  place  in  question,  for  six  months 
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or  more  prior  to  the  time  when  the  mule  so  got  onto  the 
track  in  question,  and  if  you  further  believe  from  the  evi- 
dence that  the  railroad  track  of  the  defendant  was  not 
*  there  fenced  as  required  by  law,  as  explained  by  the  instruc- 
tions given  you,  and  if  you  further  believe  from  the  evi- 
dence that  the  said  mule  colt  went  upon  said  track  by  reason 
of  its  not  being  so  fenced — if  you  believe  from  the  evi- 
dence that  it  was  not  so  fenced,  and  if  you  further  believe 
from  the  evidence  that  after  the  said  mule  colt  got  upon 
the  track  as  aforesaid,  if  you  believe  from  the  evidence  it 
did  so  get  upon  said  track,  the  said  mule  colt  was  killed  on 
said  track  by  the  agents,  engines  or  cars  of  the  defendant 
railroad  company,  as  claimed  by  the  plaintiff  in  this  case, 
then  the  plaintiff  has  a  right  to  recover  in  this  case  the  fair 
market  value  of  the  mule  colt,  as  shown  by  the  evidence, 
and  also  reasonable  attorney's  fees  for  trying  the  case  in 
the  justice  of  the  peace  court  upon  appeal,  as  shown  by  the 
evidence." 

And  the  court  refused  to  give  to  the  jury  the  following 
instruction  asked  by  appellant : 

"In  this  action,  if  you  find  from  the  evidence  that  the 
plaintiff  voluntarily  brought  his  mule  colt  up  to  or  near 
the  loading-track  ''of  the  defendant  at  Horse  Shoe  Lake, 
where  he  knew  trains  were  likely  to  pass  at  any  time,  and 
there  permitted  said  mule  to  wander  without  restraint  and 
unattended,  and  to  go  upon  the  track  of  the  defendant 
where  he  knew  the  same  was  not  fenced,  and  if  you  find 
that  in  so  doing  the  plaintiff  was  guilty  of  contributory 
negligence,  then,  in  that  event  I  instruct  you  that  you  must 
find  the  defendant  not  guilty,  although  you  may  also 
believe  the  defendant  guilty  of  negligence!" 

The  holdings  of  the  trial  court  upon  the  above  quoted 
instructions  entirely  relieved  appellee  from  any  duty  to 
exercise  care  or  diligence  to  prevent  injury  to  his  property. 
No  instruction  given  in  the  case  imposes  any  duty  upon 
appellee  in  this  respect. 

Counsel  for  appellee  contend  that  it  is  apparent  from  the 
evidence,  as  matter  of  law,  that  appellee  was  not  guilty  of 
any  contributory  negligence,  and  counsel  for  appellant 
insist  that  it  is  apparent  from  the  evidence  that  he  was 
guilty  of  negligence,^^r  se.  Each  cite  cases  in  support  of 
the  respective  positions.    The  facts  of  this  case  do  not  bring 


638  Appellate  Courts  op  Illinois. 

Vol.  106.]  T.,  St.  L.  &  W.  R.  R.  Co.  v.  Deliplane. 

it  under  the  extreme  rule  contended  for  by  either.  This 
case  falls  within  that  largest  of  all  classes,  wherein  it  is  a 
question  of  fact  for  the  jury  to  decide  whether  or  not  the 
injured  party  was  guilty  of  contributory  negligence.  That 
question  ought  to  have  been  submitted  to  the  jury. 

It  is  insisted  here  by  counsel  for  appelloie  that  contribu- 
tory negligence  would  not  be  a  defense  in  this  case  even  if 
it  be  admitted  that  it  did  concur,  because  "  of  the  negligence 
of  appellant  after  being  aware  of  the  mule's  peril."  The 
case  was  not  tried  upon  that  theory,  and  there  is  nothing 
in  the  record  from  which  we  can  infer  that  the  jury  took 
that  phase  of  the  case  under  consideration  and  passed  upon 
it;  it  was  not  in  any  manner  submitted  to  them.  The  only 
questions  submitted  to  the  jury  as  to  appellee's  right  to 
recover,  were,  whether  the  colt  got  upon  the  track  where 
the  company  were  required  by  law  to  fence,  whether  the 
road  had  been  in  operation  for  six  months,  and  whether  the 
colt  was  killed;  no  question  as  to  negligence  on  the  part 
of  appellant  or  contributory  negligence  on  the  part  of 
appellee  was  submitted  to  the  jur3^  In  many  cases  against 
a  railroad  company  for  killing  stock  upon  its  track  where 
the  law  requires  the  track  to  be  fenced,  no  question  as  to 
negligence  or  contributory  negligence  is  involved;  and  in 
such  cases  it  is  entirely  proper  to  ignore  those  questions  in 
the  instructions.  In  this  case  the  question  of  contributory 
negligence  is  involved  in  the  facts  as  disclosed  by  the  evi- 
dence, and,  at  least  upon  appellant's  request,  it  should  have 
been  submitted  to  the  jury.  It  is  true  that  there  is  evi- 
dence in  the  record  tending  to  prove  that  appellant's  serv- 
ants were  guilty  of  negligence  after  they  saw  the  mule 
following  the  train,  and  that  question  might  have  been 
submitted  to  the  jury  if  appellee's  counsel  had  desired,  but 
it  was  not,  and  we  can  not  usurp  the  functions  of  a  jury  and 
pass  upon  it  here,  as  an -original  proposition  in  this  court 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 
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Francis  Eirseh  y.  Frank  Wolf  et  al. 

1.  Account  Stated — Evidence. -^This  case  turning  upon  a  mere  issue 
of  fact,  the  court  find  that  the  preponderance  of  evidence  does  not  sup- 
port the  verdict  of  the  jury. 

Assumpsit.— Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Silas  Cook,  Judge  presiding.  Heard  in  this  court  at  the  August  term, 
1902.    Reversed  and  remanded.    Opinion  filed  March  2,  1903. 

J.  W.  Blythe,  attorney  for  appellant. 

Alkxander  Flaknigen,  attorney  for  appellees. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court*. 

This  was  an  action  of  assumpsit  brought  by  appellant 
against  appellees  in  justice  court.  The  case  was  appealed 
to  the  City  Court  of  East  St,  Louis,  and  resulted  in  a  ver- 
dict for  appellees.  Appellant  is  a  physician,  and  sues 
appellees  for  services  rendered  them  and  their  family, 
claiming  $101.15  to  be  due  him  after  allowing  all  credits. 

This  case  turns  upon  this  issue  of  fact:  If  there  was  a 
settlement  made  July  28, 1898,  and  a  balance  agreed  upon 
as  due  appellant,  then  there  should  have  been  a  judgment 
for  plaintiff. 

Appellee  Frank  Wolf  testifies  that  there  was  no  settle- 
ment. He  admits,  however,  that  appellant's  bill  was 
presented  to  him  at  that  time  for  $82,80,  and  that  he  then 
claimed  a  credit  of  $10,  which  was  allowed,  leaving  a 
balance  of  $72.80. 

Appellant  testifies  that  there  was  a  settlement;  that  a 
credit  of  $10  was  allowed  on  the  account  of  $82.80;  that 
the  settlement  was  made  in  the  presence  of  his  druggist, 
and  that  the  druggist  entered  it  in  his  own  handwriting  in 
the  ledger.  A  page  of  the  ledger  introduced  in  evidence, 
corroborates  this  testimony.  He  also  testified  that  the 
entry  was  made  in  the  usual  course  of  business. 

George  Traub  testifies  that  he  was  employed  as  druggist 
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by  appellee;  that  a  bill  of  |S2.80  was  presented  to  Wolf, 
who  asked  for  a  credit  of  $6,  and  that  the  doctor  allowed 
him  a  credit  of  $10;  that  he  made  the  entry  at  that 
time  in  the  ledger;  that  they  agreed  upon  the  amount  at 
that  time;  that  he  heard  all  that  was  said;  that  they 
were  in  good  humor,  aad  there  was  no  difficulty  about  the 
statement. 

The  weight  of  evidence  shows  a  preponderance  in  favor 
of  appellant's  claim  that  an  account  was  stated  and  agreed 
upon  at  that  time. 

Appellee  Mary  Wolf  testifies  that  she  did  not  authorize 
her  husband  to  make  a  settlement.  But  her  testimony 
upon  cross-examination  indicates  that  she  recognized  him 
as  her  agent  in  these  transactions  with  appellants  She 
testifies,  referring  to  the  balance  of  $72.80 : 

•*  Q.  Did  Mr.  Wolf  come  home  and  tell  you  what  the 
balance  was  ?     A.     I  suppose  he  did. 

Q.     How  much  was  that  ?    A.     I  don't  recollect. 

Q.  The  fact  is,  your  husband  went  there  several  times 
to  pay  money,  but  you  don't  know  whether  he  paid  it  or 
not  ?  A.  He  told  me  whenever  he  paid  him,  but  I  did 
not  pa}^  any  attention  to  it. 

Q.  You  let  Mr.  Wolf  transact  that  part  of  the  business; 
pay  the  doctor  and  keep  track  of  the  receipts  in  this  account, 
didn't  vou  ?     A.     Yes,  sir. 

Q.  Were  you  satisfied  with  the  payments  your  husband 
made?    A.    ^Yes,sir. 

Q.  Were  you  satisfied  with  the  way  he  transacted  the 
business  ?    A.     Yes,  sir." 

The  amount  in  litigation  in  this  case  is  not  large,  but  if 
anything  is  due  appellant,  he  is  entitled  to  it.  From  a 
careful  examination  of  the  evidence,  we  think  the  case 
should  be  submitted  to  another  jury. 

Judgment  reversed  and  case  remanded. 
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Consolidated  Coal  Coin:)any  of  St.  Louis  y.  Karolina 

DoHibroski. 

1.  Statutes— C7iap.  9S,  Sec.  U,  R,  S,.  Con«frucd.— Chap.  98,  Sec.  14, 
R.  S.,  providing  that  a  right  of  action  shall  accrue  to  the  widow  of  the 
pei*son  so  killed,  his  lineal  heirn  or  adopted  children,  or  to  any  other 
persons  or  person,  etc.,  authorizes  but  one  action. 

2.  Instuuctions— I/aymgf  Doirn  the  Law  in  the  Words  of  the  Law  in 
Not  En'or. — It  is  not  error  to  quote  the  law  in  the  words  of  the  statute 
when  giving  an  instruction. 

Trej«pii88  on  the  Case. —Death  by  ne<i:ligent  act  Appeal  from  the  Cir- 
cuit Court  of  St.  Clair  County;  the  Hon.  Martin  W,  Schakfkr,  Judge 
presiding.  Heard  in  this  court  at  the  August  term,  1902.  Affirmed. 
Opinion  filed  March  2,  1908. 

This  suit  is  by  Karolina  Dombroski,  alleged  widow  of 
James  Dombroski,  deceased,  to  recover  for  his  death,  which 
occurred  July  3,  1901,  in  the  coal  mine  of  appellant,  in  St. 
Clair  county. 

The  deceased  was  employed  as  a  shooter  and  loader,  and 
while  so  en<i:aged  was  killed  by  the  fall  of  a  piece  of  slate 
about  nine  feet  long,  five  feet  wide,  and  from  six  to  eight 
inches  thick. 

The  suit  is  brought  under  the  miners  act,  charging  a 
willful  failure  and  omission  to  furnish  props,  etc. 

The  declaration  contains  but  one  count.  It  alleges  that 
deceased  left  survivin/2:  him  appellee,  his  widow,  and  six 
children. 

Appellant  pleaded  not  guilty  and  also  pleaded  specially 
that  the  appellee  was  not  the  wife  of  said  Dombroski  at  the 
time  of  his  death.  Also  that  appellee  at  the  time  of  the 
accident  was,  and  is  now  a  resident  of  the  Empire  of  Russia, 
and  was  not  and  is  not  now  a  resident  of  the  State  of 
Illinois,  and  avers  that  she  was  not  dependent  upon  said 
Dombroski. 

To  the  first  plea,  appellee  replied,  traversing  its  allega- 
tions and  concluding  to  the  country.  To  the  second  plea, 
appellee  replied  admitting  its  allegations,  except  that  the 
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replication  avers  that  appellee  was  dependent  upon  said 
Dorabroski. 

To  this  replication  appellant  demurred.  The  demurrer 
was  overruled  and  the  defendant  excepted.  Trial  was  had 
by  jury,  resulting  in  a  verdict  of  $2,000,  upon  which  judg- 
ment was  rendered  and  defendant  appealed. 

Wise  &  McNulty,  attorneys  for  appellant. 

M.  W.  Borders,  attorney  for  appellee. 

Mr.  JcsTicE  WoRTHiNOTON  delivered  the  opinion  of  the 
court. 

Appellant  urges  that  the  declaration  having  alleged  that 
the  deceased  left  six  children,  and  the  suit  being  brought 
in  the  name  of  the  widow  alone,  without  naming  the  chil- 
dren, that  the  suit  is  improperly  brought.  There  is  nothing 
in  this  objection.  We  do  not  regard  this  as  an  open  ques- 
tion, considering  the  statute  and  the  decisions  of  the  courts 
construing  it.  In  case  of  death  (Chap.  93,  Sec.  14,  Starr  & 
Curtis)  the  statute  provides  that  "a  right  of  action  shall 
accrue  to  the  widow  of  the  person  so  killed,  his  lineal  heirs 
or  adopted  children,  or  to  any  other  persons  or  person," 
etc. 

The  clauses  are  in  the  disjunctive.  But  one  action  is 
authorized,  and  the  widow  is  one  of  the  parties  authorized 
to  bring  the  action.  Litchfield  Coal  Co.  v.  Taylor,  81  111. 
590;  Beard  v.  Skeldon,  113  111.  584;  Consolidated  Coal  Co. 
of  St.  Louis  V.  Yun^,  24  111.  App.  255;  Willis  Coal  and 
Mining  Co.  v.  Grizzell,  198  III.  313. 

At  the  close  of  testimony  for  plaintiff,  and  again  at  the 
close  of  all  the  testimony,  appellant  asked  the  court  to 
instruct  the  jur\'  to  find  for  defendant.  This  the  court 
refused  to  do.  In  this  there  was  no  error.  There  is  ample 
testimony,  if  true,  that  props  had  been  repeatedly  requested 
for  this  room.  The  evidence  shows  that  the  custom  in  the 
mine  was  to  notify  the  driver  or  the  pit  boss  when  props 
were  needed,  and  that  both  these  parties  had  been  repeat- 
edly notified  that  they  were  needed  in  the  room  where  the 
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deceased  was  killed.  It  shows  that  demand  was  made 
two  or  three  days  before  the  accident,  and  again  on  the 
day  before  the  accident,  and  on  the  morning  of  the  day  of 
the  accident.  The  evidence  also  shows  that  Wm.  Blank, 
who  worked  with  the  deceased,  had  borrowed  a  prop  the 
day  before  Dombroski  was  killed,  from  a  room  some  250 
feet  distant,  and  had  used  it  in  propping  slate. 

It  was  objected  that  evidence  was  admitted  to  show  that 
Wm.  Blank  had  called  for  props  for  this  room.  It  was  not 
error  to  admit  this  evidence.  Blank  worked  in  the  room 
with  the  deceased.  The  evidence  was  proper  as  showing 
that  the  condition  of  the  room  required  props,  and  also  as 
tending  to  show  willfulness,  under  the  statute,  in  appellant, 
for  failing  to  furnish  props. 

There  is  evidence  tending  to  show  that  there  were  props 
not  far  distant  from  the  place  where  Blank  and  the  de- 
ceased were  working.  There  is  also  evidence  tending  to 
show  that  these  props  were  not  suitable  in  length.  If 
they  were -suitable,  why  was  a  pro^^  obtained  on  the  day 
before  the  accident  from  Swett's  room,  250  feet  distant, 
and  used  by  Blank  and  the  deceased  ?  And  why  were  de- 
mands made  for  props  if  props  were  already  in  the  room  ? 

This  contention  of  appellant  that  there  were  suitable 
props  in  the  room  before  the  slate  fell  was  an  issue  of  fact 
for  the  jury  to  decide,  and  the  jury  has  found  upon  this 
issue  against  appellant. 

There  was  the  evidence  of  two  witnesses,  uncontradicted, 
that  appellee  was  the  wife  of  the  deceased  and  that  he  had 
repeatedly^  sent  her  money,  amounting  in  all,  as  one  witness 
testifies,  to  seven  or  eight  hundred  dollars. 

Wm.  Blank  testified  that  he  knew  deceased  in  Russia, 
and  knew  his  wife,  and  that  they  had  nine  children,  some 
of  whom  had  died  of  smallpox. 

John  Dombroski  testified  that  the  deceased  was  his 
uncle;  that  he  knew  him  and  his  wife  in  Russia;  that  thej'' 
had  six  children  living,  whose  names  he  gives. 

To  this  evidence  there  was  no  objection. 

This  was  sufficient  to  warrant  the  jury  in  finding  for 
appellee  upon  the  issue  of  marringe  and  dependency. 
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Appellant  urges  as  error,  in  an  instruction  given  for 
appellee,  that  the  words  occurred,  "  when  demanded,  and 
nearly  as  possible  in  suitable  lengths  and  dimensions  for 
the  securing  of  the  roof  by  the  miners."  Referring  to 
props,  caps  and  timber. 

These  words  are  quoted  literally  from  the  statute.  The 
claim  of  appellee  was,  that  props  of  suitable  length  were 
not  furnished.  At  the  request  of  appellant,  the  court 
instructed  the  jury  that  there  was  no  proof  of  any  demand 
for  cap  pieces,  or  for  props  of  any  certain  length.  We 
fail  to  see  how  the  instruction  could  in  any  way  have  prej- 
udiced appellant.  With  this  latter  limitation  by  instruc- 
tion of  the  oonrt,  it  could  apply  only  to  a  demand  fur 
props. 

It  was  not  error  to  quote  the  statute.  "Laying  down 
the  law,  in  the  words  of  the  law,  ojight  not  to  be  regarded 
as  error."  Donk  Bros.  Coal  Co.  v.  Peton,  192  111.  -1:1; 
Muddy  Valley  M.  M.  &  M.  Co.  v.  Phillips,  31)  111.  App.  376; 
Mt.  (Jlive  Coal  Co.  v.  Raderaacher,  190  111.  538. 

Sugar  Creek  Mining  Co.  v.  Peterson,  177  111.  329,  cited 
by  appellant,  is  not  in  point.  In  that  case  props  were 
furnished,  but  it  is  claimed  that  they  were  not  of  proper 
length.  The  court  say  that  "  there  was  no  evidence  that 
plaintiff  cjllled  for  props  of  any  particular  length."  In  the 
case  at  bar,  props  were  not  furnished  at  all,  although 
repeatedly  called  for. 

The  fifth,  instruction  for  appellee  sums  up  what  was 
necessary  to  be  proved  in  order  to  recover.  Ap{>ellant 
alleges  tbat,  as  given,  it  is  error,  because  it  is  argumentative; 
and  also  that  it  fails  to  note  the  exception  that  if  props 
were  on  hand  of  sutficient  size  and  number,  plaintiflF  could 
not  recover. 

We  fail  to  see  the  force  of  the  objection  that  the  instruc- 
tion is  argumentative. 

As  to  the  second  objection,  that  was  an  affirmative  mat- 
ter of  defense,  and  plaintiff  was  not  required  to  negative  it 
in  his  instruction.     Mt.  Olive  Coal  Co.   v.  Rademacher, 
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There  was  no  error  in  refusing  appellant's  first,  second  and^ 
third  instructions.  The  first  tells  the  jury  to  disregard  the 
evidence  that  Blank  demanded  props.  We  have  said,  supra^ 
that  the  evidence  that  he  demanded  props  was  properly 
admitted.  If  so,  it  was  properly  before  the  jury  for  con- 
sideration. 

The  second  instruction  told  the  jury  to  disregard  the  evi- 
dence of  any  demand  made  upon  the  driver,  Henderson, 
for  props.  The  evidence  shows  that  it  was  the  custom  in 
the  mine  to  notify  the  driver  when  props  were  needed  and 
that  the  driver  had  been  notified. 

The  third  instruction  was  to  the  efifect  that  Dombroski 
must  have  personally  demanded  props  of  the  mine  manager. 
It  was  properly  refused.  The  evidence  shows  that  Blank, 
Dombroski's  room-mate,  notified  the  manager,  in  the  pres- 
ence of  Dombroski,  that  props  were  needed.  It  shows 
that  Dombroski  personally  notified  the  manager  and  that 
the  driver  had  i>een  notified,  as  was  the  custom  of  the  mine, 
before  the  accident  occurred. 

For  the  reason  stated,  the  judgment  is  aflirmed. 


Shickle^  Harrison  &  Howard  Iron  Company  t.  Matt  Glon. 

1.  Master  and  Servant— Serrano  May  Rdy  for  a  Reasonable  Time 
upon  the  Master's  Promise  to  Remedy  a  Defect—The  servant  can 
rely  only  for  a  reasonable  time  upon  the  master's  promise  to  remedy  the 
condition  causing  the  danger.  A  reasonable  time  means,  a  time  rea- 
sonably sufficient  to  remedy  the  condition.  After  the  lapse  of  such  a 
tiiiie,  if  the  servant  continues  in  the  employment,  he  assumes  the  risk. 

2.  Neoligknce— H^»  a  Question  of  Law.— Where,  after  consider- 
ing as  true  all  that  the  evidence  tends  to  prove  in  a  party^s  favor,  it  is 
apparent  to  the  court  that  all  disinterested  reasonable  minds  will  agree 
as  to  the  character  of  the  conduct — that  it  constitutes  negligence,  then 
the  court  should  so  assume  and  render  judgment  accordingly. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Silas  Cook.  Judge  presiding.  Heard 
in  this  court  at  the  August  term,  1902.  Reversed.  .Opinion  filed  March 
2.  1903. 
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,    Wise  &  McNulty,  attorneys  for  appellant. 

Harding  &  Harding  and  D.  J.  Sullivan,  attorneys  for 
appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  the  City  Court  of  East  St.  Louis, 
by  appellee  against  appellant,  to  recover  for  a  personal 
injury,  sustained  by  appellee  while  in  the  service  of  ap|>el- 
lant.  Trial  by  jury.  Verdict  and  jud»;aient  in  favor  of 
appellee  for  $800. 

Appellee  and  about  200  other  men  were  at  work  for 
appellant  in  a  department  of  appellant's  establishment 
called  the  chipping  room.  The  work  done  in  this  depart- 
ment is  called  chipping.  This  is  the  designation  given  to 
the  method  in  use  there  for  smoothing  rough  castings.  The 
men  worked  in  pairs,  one  holding  a  chisel  on  the  surface 
of  the  casting  and  the  other  striking  with  a  sledge,whereby 
the  projecting  particles  were  out  oflf  and  the  rough  places 
made  smooth.  To  make  the  chisel  do  the  required  work 
it  was  necessary  to  hold  it  at  an  angle,  and  as  the  work 
progressed,  chips  or  particles  cut  from  the  casting  would 
fly  from  the  point  of  the  chisel  to  a  considerable  distance, 
and  were  liable  to  strike  the  workmen  in  their  eyes. 
^  There  were  two  methods  in  use  by  the  workmen  to  pro- 
tect themselves  from  this  danger.  One  was  to  hold  sacks 
over  the  points  of  their  chisels,  and  the  other  to  wear  eye 
protectors,  made  of  isinglass.  These  eye  protectors  appel- 
lant furnished  free  to  the  men. 

Appellee  had  been  at  work  in  the  place  where  he  was 
injured  for  five  months  and  was  familiar  with  the  manner 
in  which  the  work  was  carried  on  and  with  the  usual  risks 
incident  to  his  employment.  He  testified  on  the  trial,  that 
about  six  days  before  the  injury  he  noticed  that  one  of  the 
men  who  worked  near  him,  engaged  in  the  same  work,  did 
not  use  a  sack  over  his  chisel  and  that  chips  were  strikino^ 
appellee,  and  that  he  complained  of  this  to  the  foreman 
and  the  forema»  replied,  "  Don't  bother  me;"  that  about 
three  days  before  the  injury  he  said  to  the  foremar.,  '^  Stop 
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that  fellow  chipping  rae;"  and  the  foreman  replied,  "Go 
ahpad  to  your  work;  I  am  going  to  take  care  of  that  man." 
Nothing  further  was  said  or  done  about  the  matter.  Ap- 
pellee continued  to  work  as  before,  and  three  days  after- 
ward was  struck  in  the  eye,  and  injured  to  such  extent  that 
he  lost  the  sight  of  the  injured  eye.  He  says  he  don't 
know  whether  the  chip  came  from  the  man  he  had  com- 
plained of  or  not,  but  that  it  came  from  the  direction  of 
that  man;  that  he  does  not  know  the  name  of  the  man  he 
complained  of;  that  he  did  not  see  him  at  the  time  of  the 
injury,  and  did  not  see  him  all  the  time  that  day,  but  that 
when  he  did  see  him  he  was  not  using  a  sack.  Appellee  did 
not  have  on  glasses  or  eye  protectors  at  the  time  he  was 
injured,  and  testilied  in  rebuttal,  that  he  could  not  read 
English  and  that  no  one  ever  told  him  that  appellant  fur- 
nished the  men  with  eye  protectors.  Appellee's  statements 
as  to  complaints  and  conditions  are  all  denied  by  the  fore- 
man and  he  is  strongly  contradicted  by  other  evidence,  but 
at  this  stage  of  the  case  appellee  is  entitled  to  the  benefit  of 
all  that  the  evidence  fairly  tends  to  prove. 

Appellee  and  the  man  whose  chips,  it  is  claimed,  struck 
appellee,  were  fellow-servants.  Tliis  we  understand  ap|)el- 
lee's  counsel  to  concede,  but  their  contention  is  that  appel- 
lant was  guilty  of  negligence  in  retaining  this  man  after 
being  notified  of  his  negligence;  that  upon  being  so  noti- 
fied appellant  should  have  either  removed  the  man  or  cor- 
rected his  conduct. 

The  whole  case  turns  upon  the  duty  of  appellant  to  exer- 
cise reasonable  care  and  diligence  to  furnish  fellow-servants 
that  were  reasonably  skillful  and  careful,  and  upon  the  duty 
of  appellee  with  respect  to  his  own  safety  under  the  cir- 
cumstances that  surrounded  him.  If  we  assume  that  appel- 
lee's statement  is  correct  as  to  the  conduct  of  his  fellow- 
servant,  that  he  did  notify  the  foreman  as  he  claims,  that 
the  foreman  made  reply  as  stated,  that  from  such  re])ly 
appellee  was,  •at  the  time  the  reply  was  made,  warranted  in 
understanding  that  the  foreman  would  remove  the  man  or 
correct  his  conduct,  and  that  the  chip  which  struck  appel- 
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lee's  eye  came  from  the  chisel  of  that  raan,  and  that  such 
would  not  have  happened  but  for  his  neprligence  in  the  re- 
spect complained  of,  then  was  not  appellee  guilty  of  con- 
tributory neglifi^ence  in  remaining  with  his  eves  wholly 
unprotected,  hour  after  hour  and  day  after  day  in  imminent 
and  continuous  peril,  when  he  knew  that  no  effort  had 
been,  or  was  being  made  to  remove  the  danger? 

The  servant  can  only  rely  for  a  reasonable  time  upon  the 
mii3ter'8  promise  to  remedy  the  condition  causing  the 
danger.  A  reasonable  time  means,  a  time  reasonably  suf- 
ficient to  remedy  the  condition.  After  the  lapse  of  stich 
time,  if  the  servant  continues  in  the  employment  he  assumes 
the  risk.     Illinois  Steel  Co.  v.  Mann,  170  111.  200. 

Each  time  when  it  is  claimed  that  notice  was  given  to 
the  foreman,  the  alleged  offending  servant  was  in  plain 
sight  of  both  appellee  and  the  foreman  and  within  live  or 
ten  feet  of  them.  It  is  not  claimed  that  upon  the  first 
occasion  anytiilng  was  said  by  the  foreman  from  which  any 
j)romise  could  be  inferred,  and  on  the  second  occasion,  if 
apjiellee  did  at  first  infer  such  promise  from  the  foreman's 
reply,  it  must  have  become  immediately  apparent  to  him 
that  he  had  either  misinterpreted  the  foreman's  reply,  or 
that  the  foreman  did  not  intend  to  act  in  the  matter.  If 
action  was  to  be  taken  at  all  there  was  nothing  in  the  way 
of  immediate  action;  there  were  no  repairs  to  be  made  or 
ordered  from  abroad,  nor  other  thing  to  be  done  that  would 
require  more  than  a  moment's  time.  Under  all  the  cir- 
cumstances of  this  case  as  disclosed  by  the  evidence,  appel- 
lee was  not  warranted  in  so  long  continuing  to  expose  him- 
self to  the  danger  which  he  fully  knew  and  appreciated, 
without  himself  taking  some  precaution  to  shield  or  protect 
his  own  eyes. 

Counsel  for  appellee  contend  that  the  question  as  to 
appellee's  negligence  was  a  question  of  fact  for  the  jury  to 
determine.  Usually  it  is  a  question  of  fact  for  the  jury, 
whether  a  given  state  of  conduct  constitutes  negligence, 
but  where,  after  considering  as  true  all  that  the  evidence 
tends  to  prove  in  a  party's  favor,  it  is  apparent  to  the  court 
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that  all  disinterested  reasonable  minds  will  agree  as  to  the 
character  of  the  conduct — that  it  constitutes  negligence, 
then  the  court  should  so  assume  and  render  judgment 
accordingly. 

The  judgment  of  the  Circuit  Court  is  reversed. 

The  court  tinds  as  a  fact  in  this  case,  that  appellee  was 
injured  as  the  result  of  a  risk  voluntarily  assumed  by  him. 


[a2068  14.5 


Hissonri  Malleable  Iron  Go,  t,  John  T.  Dillon. 

1.  Proximate  Cause  — -4  Question  of  Fact. —  What  is  proximate 
cause  depends  upon  the  particular  facts  of  each  particular  case.  It  is 
tisuaUy  a  quefetion  of  fact  to  be  determined  by  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Silas  <Jook,  Judge  presi<ling. 
Heard  in  this  court  at  the  August  term,  1902.  Affirmed.  Opinion 
filed  March  2,  1903. 

Wise  &  McNulty,  attorneys  for  apj^ellant. 

Freels  &  Joyce,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  in  the  City  Court  of 
East  St.  Louis,  by  appellee  against  appellant,  to  recover 
damao^es  for  a  personal  injury  sustained  b}^  appellee  while 
in  the  service  of  appellant.  Trial  by  jury.  Verdict  and 
judgment  in  favor  of  appellee  for  $1,500. 

The  declaration  and  plea  are,  in  substance:  That  the 
Missouri  Malleable  Iron  Company  is  a  corporation  oper- 
ating a  large  manufacturing  plant  in  East  St.  Louis, 
Illinois,  in  which  it  manufactures  various  kinds  of  cast- 
ings, and  in  conducting  its  business,  uses  and  operates  a 
largd  building,  100  feet  long  by  100  feet  wide,  which  room 
is  called  the  annealinsr  room;  that  various  kinds  of  ma- 
chinery, tools,  pots,  furnaces  and  ovens  are  used  in  said 
room;  that  the  plaintiff  was  emplo^^ed  therein  as  a  laborer 
and  packer;  that  on  the  22d  day  of  February,  1900,  he  was 
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SO  emploj'ed  by  the  defendant  in  said  annealing  room, 
where  the  castings  are  taken  after  being  turned  out  at  the 
foundry,  and  the  packers  place  them  in  pots  and  the  pots 
are  placed  in  hot  ovens;  when  the  pots  are  taken  out  they 
are  put  on  a  long  two-wheeled  truck  and  wheeled  to 
another  and  distant  part  of  the  building,  where  the  pot  is 
taken  from  the  truck  and  placed  on  the  iron  floor  and  left 
to  cool;  that  it  was  the  duty  of  packers  to  assist  in  put- 
ting pots  in  the  oven,  in  taking  them  out  and  placing 
them  in  position  to  cool;  that  the  plaintiff,  while  engaged  in 
said  work,  was  using  due  care  for  his  own  safety.  Plaintiff 
avers  that  the  pot  so  used  b}'^  the  defendant  consists  of  live 
and  one-half  parts  called  rings,  and  is  about  six  feet  high 
and  weighs  about  2,000  pounds;  that  the  rings  are  square 
and  set  in  layer  fashion,  one  on  top  of  the  other,  and  the 
floor  in  said  room  is  covered  with  square  iron  plates;  that 
it  was  the  duty  of  tlie  defendant  to  use  ordinary  care  to 
see  that  the  floor  on  which  plaintiff  worked  in  said  build- 
ing was  properly  constructed,  in  good  repair  and  safe  con- 
dition for  use  and  travel  thereon  in  said  work  required  of 
him  by  the  defendant,  and  to  see  that  said  truck  and 
machinery  and  appliances  for  use  therein  were  properly 
constructed,  in  good  repair  and  safe  condition  for  use  by 
the  plaintiff  and  his  co  servants  in  performing  the  work 
required  of  them  by  the  defendant  in  conducting  its  busi- 
ness. Plaintiff  avers  that  defendant  negligently  failed  to 
exercise  ordinary  care  to  see  that  the  floor  on  which 
plaintiff  worked  was  properly  constructed  and  in  good 
repair  and  safe  condition  for  plaintiff  to  work  thereon,  but 
the  defendant  negligently  permitted  the  said  floor  to  be 
and  remain  in  a  defective,  broken  and  unsafe  condition, 
with  holes  and  uneven  places  therein  and  the  surface  thereof. 
Plaintiff  avers  that  the  defendant  negligentl}^  failed  to  exer- 
cise ordinary  care  to  see  tiiat  the  said  truck  and  the  appliances 
thereof  were  properly  constructed,  in  good  repair  and  safe 
condition  for  use  by  the  plaintiff  in  the  performance  of  his 
work.  Plaintiff  avers  that  the  said  truck  and  appliances  were 
defeciive  in  construction,  out  of  repair,  and  unfit  for  use  in 
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said  work,  in  this,  that  the  said  truck  had  no  brace,  or 
railinpc,  to  stay,  or  prevent  said  pot  from  slidinor  down 
upon  the  plaintiff  and  his  co-workers,  who  were  pushing  or 
pulling  the  truck,  of  all  of  which  premises  the  defendant 
had  notice  prior  to  and  on  the  day  aforesaid,  or  by  tlie 
exercise  of  ordinary  care  Avould  have  had  notice,  and  of 
which  the  plaintiff  had  no  notice.  And  plaintiff  further 
avers  that  on  the  22d  day  of  February,  1900,  he  and  his 
co-laborers  were  with  ordinary  care  and  dilioence  for  their 
own  safety  pushing  or  pulling  said  truck  with  one  of  the 
pots  thereon,  packed  as  aforesaid,  from  the  oven  to  a  dis- 
tant part  of  the  room,  to  be  placed  there  to  cool,  and 
before  reaching  said  place  one  wheel  of  the  said  truck,  by 
reason  of  the  negligence  of  the  defendant  by  furnishing 
a  defective  and  insufficient  floor,  ran  into  a  hole  in  the 
floor,  and  in  consequence  of  said  negligence  and  also  in 
consequence  of  the  negligence  of  the  defendant  in  fur- 
nishing a  defective,  insufficient  and  unsafe  truck,  the  top 
two  and  one-half  rings  of  said  hot  pot  were  thrown  off 
and  fell  down  on  the  plaintiff's  left  arm  and  pinioned  it 
on  the  handle  or  pole  of  said  truck,^  and  crushed  it  from 
the  elbow  to  the  hand,  and  he  was  so  held  by  the  great 
weight  of  hot  iron  on  his  arm  till  his  fellows  with  hand 
spikes  or  poles  lifted  it  off  his  arm  and  sent  him  to  the 
hospital,  where  he  remained  five  months  and  suffered 
much  pain  of  body  and  mind  from  said  injury;  that  said 
arm  and  hand  in  consequence  of  the  injury  aforesaid  have 
been  wholly  disabled^  by  reason  of  which  plaintiff  is 
permanently  disabled  from  performing  all  kinds  of  manual 
labor.  Plaintiff  avers  that  prior  to  his  injury  he  was  a 
strong,  healthy  man,  earning  $9  a  week;  that  he  is  now 
permanently  injured  and  disabled  for  life;  that  he  has 
expended  $500  for  medical  treatment,  medicines,  etc., 
endeavoring  to  be  cured  of  his  injuries. 

Plea  of  not  guilty. 

The  evidence  strongly  tends  to  prove  every  allegation  in 
the  declaration  necessary  to  a  recovery,  and  it  is  not  claimed 
by  counsel  that  there  was  any  error  in  the  rulings  of  the 
trial  court  as  to  the  admission  or  rejection  of  evidence. 
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Counsel  raise  a  number  of  questions  as  to  what  the  evi- 
dence proves.  These  we  do  not  feel  called  upon  to  discuss  in 
detail  but  will  content  ourselves  in  that  respect  with  what 
is  above  said.  The  principal  reliance  for  a  reversal  of  the 
judgment  of  the  trial  court,  is  upon  the  claim  that  neither 
the  condition  of  the  floor,  the  construction  of  the  truck, 
nor  both  of  these  together  caused  the  injury  sustained; 
that  the  negligence  charged  was  not  the  proximate  cause 
of  the  injury,  and  that  if  it  was,  appellee  and  his  co-serv- 
ants were  guilty  of  contributory  negligence. 

The  testimony  shows  that  the  truck  in  use  consisted  of 
two  wheels,  one  on  each  end  of  an  axle — wheels  twenty 
inches  in  diameter,  with  four-inch  'face,  a  tonofue  or  pole 
by  which  it  was  pushed  or  pulled,  twenty  feet  lonfif,  and 
prongs  projecting  from  the  rear,  upon  which  the  load  rested. 
The  load  consisted  of  boxes  of  hot  castings,  resting  one 
upon  another,  to  the  height  of  six  feet.  These  boxes  were 
each  about  twelve  inches  high,  twenty-one  inches  long  and 
eighteen  inches  wide,  and  a  load  of  them  weighed  from 
2,000  to  2,500  pounds.  In  the  construction  of  the  truck 
there  was  no  railing  or  other  device  to  prevent  the  stack 
of  boxes  composing  the  load  from  toppling  over.  The 
truck  when  in  operation  was  manned  by  a  crew  of  ten  men, 
five  on  each  side  of  the  tongue  or  pole  to  propel  and 
guide  the  truck.  On  the  occasion  of  the  injury  the  men 
were  pushing  the  truck  when  one  wheel  ran  into  a  hole  in 
the  floor,  and  the  man  steering  the  truck  said,  "We've  got 
to  get  out  of  here,"  and  the  men  all  turned  and  went  to 
pulling  out.  Appellee  was  near  the  wheel,  and  when  they 
started  to  pulling,  the  stack  toppiled  over  and  fell  on  him, 
and  very  seriously  injured  him.  There  is  evidence  tending 
to  show  that  in  pulling,  the  tongue  was  hobbled  up  and 
down,  and  there  is  evidence  tending  to  show  that  there 
were  other  ways  by  which  the  wheel  might  have  been 
gotten  out  of  the  hole  than  by  pulling  it  out. 

Counsel  for  appellant  contend  that  appellee  and  all  the 
men  working:  with  him  were  fellow-servants,  that  the  con- 
duct of  each  is  imputable  to  all,  and  that  some  or  all  of  the 
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men  engaged  in  ojieriiting  the  truck  were  guilty  of  negli- 
s»:ence  in  the  matter  of  hobbling  the  tongue  up  and  down, 
and  in  the  manner  adopted  by  them  for  getting  the  w^ieel 
out  of  the  hole;  and  that  such  negligence  contributed  to 
the  cause  of  the  injury,  or  in  whole  caused  it. 

The  jury  were  warranted  from  the  evidence  in  believing 
that  the  tongue  was  not  hobbled  on  this  occasion  more  than 
would  be  ordinarily  and  reasonably  incident  to  its  use  in 
pulling  by  the  men,  and  while  there  were  other  methods  and 
perhaps  safer  ones  for  getting  the  wheel  out  of  the  hole 
than  the  one  adopted  by  the  men,  still,  the  jury  were  war- 
ranted in  believing  that  the  men  were  in  the  exercise  of 
ordinary  care  in  the  method  adopted.  Under  such  circum- 
stances men  are  not  required  to  exercise  the  highest  degree 
of  care,  nor  to  adopt  the  wisest  possible  methods.  It  is 
always  easy  to  look  backward  after  it  is  all  over,  and  study 
out  how  things  might  have  been  done  differently,  and  to 
suggest  that  if  this  or  that  had  been  done  or  left  undone, 
the  injury  would  not  have  occurred.  The  deliberately 
focused  hindsight  of  an  interested  expert  or  resourceful 
lawyer  is  much  more  acute  and  clear  than  the  foresight  of 
an  ordinary  plodding  workman,  wholly  occupied  with  the 
accomplishments  of  his  task,  when  suddenly  required  to 
cope  with  unexpected  conditions. 

Counsel  insist  that  there  is  a  variance  between  the  dec- 
laration and  proof.  They  contend  that  the  proof  shows 
that  the  stack  was  caused  to  fall  •'  by  the  persons  pulling 
the  truck  and  hobbling  the  pole,"  and  not  by  the  negli- 
gence charged  in  the  declaration.  This  contention  is 
involved  and  included  in  the  claim  that  the  negligence 
charged  was  not  the  proximate  caus6  of  the  injury.  If 
the  negligence  charged  contributed  to  produce  the  injury,  as 
an  efficient  and  proximate  cause,  then  there  was  no  variance. 

What  is  proximate  cause,  is  usually  a  question  of  fact  to 
be  determined  by  the  jury,  and  is  as  difficult  to  define  as 
negligence.  It  depends  upon  the  particular  facts  of  each 
particular  case.  In  the  case  at  bar,  all  that  occurred  and 
the  injury  that  resulted  were  incident  and  sequent  to  the 
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negligence  charged  in  the  declaration,  and  that  is  sufficient 
to  establish  proximate  cause,  under  the  facts  of  this  case. 
Pullman  Palace  Car  Co.  v.  Laact,  143  111.  242;  City  of  Rock 
Falls  V.  Wells,  169  111.  224;  C.  &  A.^R  R.  Co.  v.  Harring- 
ton, 192  III.  10;  C.  &  E.  I.  R.  R.  Co.  v.  Mochell,  193  111.  208. 
.  We  find  no  error  in  this  record  warranting  a  reversal. 
The  j  udgraent  of  the  City  Court  of  East  St.  Louis  is  affirmed. 


City  of  Carbondale  y.  James  W.  Wade. 

1.  Tntoxicatinq  Liquors— Ctfw  May  RevoH  License  Before  Expira- 
tion of  Its '  Term  Without  Any  Violation  of  Its  Conditions  by  Its 
Holder.— A  city  authorized  to  prohibit,  or  to  license  and  regulate  the 
sale  of  intoxicating  liquoi*s,  may  revoke,  under  the  police  power  of  the 
state,  a  license  issued  for  a  specific  term,  before  the  expiration  of  that 
terra,  and  without  any  violation  of  its  conditions  by  its  holder. 

2.  Same— License  to  Sell  is  Not  a  Franchise,— A  license  to  sell  intox- 
icating liquors,  although  legally  issued,  is  not  a  franchise. 

3.  Same — License  to  Sell  Creates  No  Contract. — A  license  authorizing 
a  person  to  retail  spirituous  and  intoxicating  liquors,  does  not  create 
any  contract  between  him  and  the  government. 

4.  Municipal  Corporations— Can  Not  Dwest  Themselves  of  Their 
Police  Power.— A  city  can  not,  by  contract,  divest  itself  of  the  power  to 
enforce  proper  police  regulations. 

5.  Same— Council  May  Prescribe  Rules  for  Its  fVoc^dwre. —The  city 
council  has  a  right  to  prescribe  by  ordinance,  rules  of  procedure  in  the 
exercise  of  its  power. 

6.  Same— 3fwsf  Follow  Rules  of  Procedure  When  Enacted,— When 
municipal  corporations  have,  by  ordinance,  provided  for  the  exercise  of 
general  powers  granted  them  by  the  legislature,  it  follows  as  a  logical 
sequence  that  when  chey  have  so  provided,  they  must  act  in  the  man- 
ner prescribed. 

7.  Same— Potocr  Given  to  Council  Can  Not  be  Delegated,— Powers 
given  by  the  general  incorporation  act  for  cities  and  villages  to  their 
councils  can  not  be  delegated  to  officers  or  individuals. 

8.  Words  and  Phrases— License  Defined.— A  license  is  an  authority 
to  do  something  which,  without  authority,  is  prohibited. 

9.  Licenses— JIfodc  of  Revocation  Prescribed  by  CouncU  Must  Be 
Observed.— Wbi^TQ  a  city  council  has  prescribed  by  ordinance  how  a 
license  should  be  revoked,  so  long  as  the  ordinance  is  in  effect  it  is 
necessary  to  proceed  in  the  manner  prescribed  by  it. 
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Debt,  to  recover  a  penalty  for  violating  a  city  ordinance.  Appeal 
from  the  Circuit  Court  of  Jackson  County ;  the  Hon.  Alonzo  K.  Vick- 
ERS.  Judge  presiding.  Heard  in  this  covirt  at  the  August  term,  1902. 
Affirmed  in  part  and  reversed  in  part.    Opinion  filed  March  2,  1903. 

Suit  commenced  before  a  justice  by  the  city  of  Carbon- 
dale,  to  recover  a  fine  from  appellee  for  violating  an  ordi- 
nance prohibiting  the  sale  of  intoxicating  liquors  in  said 
city.  The  city  made  default  before  the  justice,  but 
appealed  the  case  to  the  Circuit  Court.  At  the  close  of  the 
evidence  in  the  Circuit  Court,  the  judge  instructed  the  jury 
to  find  a  verdict  for  defendant,  and  judgment  was  rendered 
for  appellee,  from  which  plaintiff  appealed. 

The  following  stipulation  was  agreed  upon: 

"It  is  hereby  stipulated  by  and  between  the  parties  as 
follows: 

It  is  agreed  that  the  city  of  Carbondale  is  acting  under 
the  general  incorporation  law  of  the  state,  entitled  'Cities 
and  Villages;'  that  it  has  a  mayor  and  eight  aldermen 
who  compose  the  city  council;  that  there  was  in  force  an 
ordinance  known  as  Chap.  14,  providing  for  licensing  dram- 
shops; that  the  defendant  took  out  a  license  to  keep  a  dram- 
shop for  the  year  ending  April  29, 1902;  that  the  defendant 
paia  on  said  license  $2oO  for  the  first  quarter,  S250  for  the 
second  quarter,  and  $500  at  one  payment  for  the  last  two 
quarters;  that  after  the  issuance  of  this  license,  and  after 
tne  payment  of  the  $1,000,  as  above  stated,  that  the  city 
council  passed  an  ordinance  repealing  Chap.  14  and  all  the 
sections  thereof;  that  this  repealing  ordinance  was  regularly 
passed  and  in  force  November  1,  1901;  that  subsequent  to 
the  date  when  this  repealino;  ordinance  went  into  effect,  the 
defendant  made  one  sale  or  intoxicating  liquor  within  the 
limits  of  the  city,  in  less  quantity  than  one  gallon,  to  be 
drunk  on  the  premises  where  sold.  It  is  also  agreed  that 
certain  resolutions  were  passed  by  the  city  council  of  Car- 
bondale upon  the  several  dates  shown  on  said  resolutions, 
and  it  is  further  admitted  that  no  attempt  has  been  made 
to  revoke  the  license  of  defendant  in  accordance  with  the 
provisions  of  chapter  15  of  the  revised  ordinances  of  the 
city  of  Carbondale,  which  ordinance  is  considered  in  evi- 
dence and  which  is  agreed  to  as  a  valid  ordinance  then, 
and  still  in  force.  It  is  further  stipulated  that  on  the  24th 
of  December,  1901,  there  was  in  force  in  the  city  of  Car- 
bondale a  valid  ordinance  prohibiting  the  sale  of  intoxicut- 
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ing  liquors  in  less  quantities  than  one  gallon,  without  a 
legal  license  to  do  so,  with  a  penalty  for  the  violation 
thereof,  of  a  fine  of  not  less  than  $'20,  nor  more  than  $2(>0, 
for  each  offense.  It  is  hereby  stipulated  that  in  case  the 
defendant  is  found  gnilty,  that  there  shall  be  a  fine  of  $20 
and  costs  of  suit.  The  making  of  this  stipulation  shall 
not  preclude  either  party  from  introducing  any  competent 
evidence  that  he  may  desire  upon  any  question  involved 
in  the  case,  not  covered  by  the  stipulation."    . 

That  part  of  Chap.  15  of  the  ordinance  referred  to  in 
the  above  stipulation  which  provides  how  a  license  may  be 
revoked,  is  as  follows  : 

"  Section  G.  All  licenses  granted  by  the  authority  of  the 
cit\^  shall  be  subject  to  the  power  of  the  mayor  to  revoke 
them  for  such  cause  as  may  by  law  or  ordinance  be  declared 
a  forfeiture  thereof.  The  power  of  revocation  shall  be  as 
follows :  '  The  mayor  shall  deliver  to  the  city  marshal  an 
order,  in  writing,  signed  by  him,  declaring  the  license  for- 
feited and  revoked,  and  stating  the  reason  therefor,  and 
requesting  the  holder  of  such  license  to  deliver  the  same 
to  the  city  marshal,  which  order  the  marshal  shall  pro- 
ceed to  serve  upon  the  party  to  whom  it  is  directed,  by 
reading  and  delivering  a  copy  thereof  to  said  party,  and 
demanding  a  surrender  of  said  license,  and  shall  make 
return  thereof  to  the  mayor,  with  an  indorsement  on  the 
back  of  said  order,  stating  the  manner  and  time  of  serving 
the  same,  and  shall  also  return  the  license  to  the  mayor,  if 
the  same  be  surrendered  to  him.  The  mayor  shall  report 
to  the  city  council,  at  its  next  regular  meeting,  the  fact  of 
such  revocation,  with  the  order  therefor,  and  the  return  of 
the  city  marshal  thereon,  and  the  license,  if  in  his  custody. 
If  the  city  council  approves  such  revocation,  the  city  clerk 
e^hall  indorse  their  approval  on  said  order  and  file  the  same  in 
his  office:  if  the  city  council  does  not  indorse  such  revoca- 
tion, it  shall  be  held  of  no  effect,  and  the  license,  if  it  shall 
have  been  served  (surrendered),  by  the  holder,  shall  be 
returned  to  him  and  continue  in  force  for  a  length  of  time 
thereafter,  equal  to  the  uncompleted  time  at  the  time  of 
the  revocation.  In  no  case  shall  the  holder  be  entitled  to 
the  return  of  any  portion  of  the  fees  paid  for  the  granting 
of  such  license.' 

Section  7.  In  case  an  order  of  revocation  of  license 
be  issued  and  served,  as  provided  in  Sec.  6  of  this  chapter, 
such  license  shall  be  deemed  to  be  at  an  end  and  void  and 
of  no  ell'ect  from  the  time  such  order  is  served,  whether 
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such  license  be  delivered  to  the  city  marshal  or  not,  and  if 
the  holder  shall  proceed  to  act  thereafter  under  such 
license,  and  contrary  to  the  order  of  revocation,  he  shall 
on  conviction  be  lined  as  though  such  license  had  never 
been  issued." 

A.  L.  Spiller  and  W.  P.  Ltghtfoot,  attorneys  for  appel- 
lant. 

A  city  has  the  right  to  revoke  all  drara-shop  licenses  at 
any  time;  the  matter  is  wholly  within  the  police  power, 
and  no  cause  whatever  need  be  assigned  for  such  revoca- 
tion,, and  the  repeal  of  the  license  ordinance,  of  itself, 
revokes  all  outstanding:  licenses.  Black  on  Intoxicatin*^: 
Liquors,  pages  lS(>-9;  Tiedeman's  Limitations  of  Police 
Power,  page  287;  Schwuchow  v.  City  of  Chicago,  C8  III. 
451;  Columbus  City  v.  Cutcorab,  61  Iowa,  672. 

F.  M.  YouNGBLOOD  and  Andrew  S.  Caldwell,  attorneys 
for  appellee. 

While  the  stat«  may  amend  the  charters  of  cities  and 
villages,  j^et  municipal  corporations,  such  as  cities  and  vil- 
lages, do  not  possess  the  power  to  revoke  a  license  by  a 
repeal  of  the  ordinance  under  which  such  license  has  been 
issued.  The  license  can  only  be  revoked  by  the  method 
prescribed  by  ordinance.  The  Pres.  and  Board  of  Trustees 
of  the  Town  of  Mt.  Carmel  v.  The  County  of  Wabash,  o\) 
111.  69;  Martel  v.  The  City  of  East  St.  Louis,  94  111.  67. 

Mr.  Justice  Worthinqton  delivered  the  opinion  of  the 
court. 

From  the  facts  stipulated  and  evidence  introduced,  this 
summary  may  be  staled: 

Appellant  issued  a  license  to  appellee  for  the  sum  of 
$1,000  to  sell  intoxicating  liquors  for  the  year  ending  April 
29,  1902.  He  paid  $2i)0  for  the  first  quarter,  $250  for  the 
second  quarter,  and  $500  at  one  time  for  the  last  two 
quarters.  The  city  council,  on  October  18,  1901,  repealed 
the  ordinance  authorizing  the  issuing  of  licenses,  and  at 
the  same  meeting  of  the  council,  the  following  resolution 
was  passed: 

Vol.  IVI  a 
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*'  Whereas,  the  city  council  of  the  city  of  Carbondale, 
Illinois,  did  on  the  18th  day  of  October,  1901,  by  the  pas- 
sage of  ordinance  No.  268,  the  same  to  take  effect  Novem- 
ber 1,  1901,  repeal  the  dram-shop  ordinance;  and  whereas, 
a  license  extending  to  May  1,  1902,  had  been  granted  to 
M.  R.  Fakes,  Wra.  Oldenhage  and  J.  W,  Wade,,  in  pur- 
suance to  and  by  authority  of  said  dram  shop  ordinance 
]>rior  to  its  repeal,  and  whereas,  the  above  mentioned  par- 
ties have  paid  into  the  city  treasury  of  said  city  the  fees  up 
to  Ma)^  1,  1902,  required  by  said  ordinance  for  and  up  to 
said  time,  and  whereas,  the  said  licenses  and  each  of  them, 
have  become  by  the  repeal  of  the  ordinance,  null  and  void, 
now  therefore,  be  it  resolved,  that  the  said  licenses-  and 
each  of  them  are  hereby  declared  to  be  revoked,  recalled 
and  annulled,  and  that  the  city  treasurer  be  and  ho  is 
hereby  instructed  to  return  to  each  of  said  parties,  through 
the  city  clerk,  the  unearned  part  or  portion  of  such  license 
money  toY  the  period  of  time  from  November  1,  1901,  to 
May  1,  1902." 

About  eight  o'clock  on  the  evening  of  November  27th,  the 
mayor,  with  the  city  marshal  and  others,  called  at  the  house 
of  appellee,  tendering  him  $500  as  a  return  of  the  unearned 
license  money. 

It  is  admitted  that  appellee  made  one  sale  of  intoxicating 
liquor  in  December,  1901,  and  that  if  liable  for  such  sale,  a 
tine  of  $20  should  be  adjudged  against  him.  ^ 

From  this  statement  it  is  seen  that  two  issues  of  law  are 
presented  for  decision. 

First,  had  the  city  authority  to  cancel  appellee's  license 
without  fault  on  his  part,  before  its  term  expired  ? 

Second,  if  the  city  had  authority  to  revoke  appellee's 
license,  was  it  limited  in  the  exercise  of  such  authority  to 
the  mode  ^^nd  manner  of  revocation  provided  by  ordinance 
No.  15? 

As  to  the  first  issue,  the  weight  of  authority  is,  that  a 
city  authorized  to  prohibit,  or  to  license  and  regulate  the 
sale  of  intoxicating  liquors,  may  revoke  a  license  issued  for 
a  specific  term,  before  the  expiration  of  that  term,  without 
any  violations  of  its  conditions  by  its  holder. 

A  license  to  sell  intoxicating  liquors,  although  legally 
issued,  is  not  a  franchise.    People  ex  rel.  Streator  v.  Matth- 


Fourth  Distbict — August  Term,  1902.    659 

City  of  Carbondale  v.  Wade.  ' 

ews,  63  111.  App.  305;  Martens  v.  People,  85  111.  App.  66; 
same  case  affirmed,  186  111.  314. 

State  V.  Holmes,  38  N.  H.  225,  is  a  case  where  the  select- 
men of  the  town  issued  a  license  to  Holmes  for  the  sale  of 
liquors,  but  the  legislature,  before  the  term  of  the  license 
expired,  repealed  the  statute  authorizing  the  issuance  of 
such  licenses.  Holmes  was  prosecuted  for  selling  liquor 
and  pleaded  his  license,  but  the  court  held  it  was  no  defense. 
In  this  case  it  is  said : 

"  License  is  a  term  of  the  law  having  a  definite,  le^al  sig- 
nification. It  is  an  essential  ingredient  of  a  legal  license, 
that  it  confers  no  right  or  estate  or  vested  interest,  but  is 
at  all  times  revocaBle  at  the  pleasure  of  the  party  that 
grants  it.  Nor  has  the  word  any  popular  use  which  diflFers 
from  the  legal  definition.  In  both  the  legal  and  popular 
sense,  the  term  license  implies  no  right  or  estate  conveyed, 
or  ceded,  no  binding  contract  between  parties,  but  mere 
leave  to  be  enjoyed  as  matter  of  indulgence  at  the  will  of 
the  party  who  gives  the  license." 

"  A  license  *  *  *  authorizing  a  person  to  retail  spir- 
ituous and  intoxicating  liquors,  does  not  create  any  contract 
between  him  and  the  government."  Calder  v.  "Kurby,  5 
Gray,  597. 

This  case  holds  that  such  a  license  is  revocable  under  the 
police  power  of  the  state.  In  these  cases,  the  money  paid 
by  the  licensee  was  merely  nominal.  But  this  does  not 
aflfect  the  principle  affirmed. 

Other  cases  might  be  cited  which  declare  the  right  to 
revoke  a  license  for  the  sale  of  liquors,  basing  the  right 
upon  the  police  powers  of  cities.  Columbus  City  v.  Cut- 
comb,  61  la.  672;  Met.  Board  of  Excise  v.  Barrie,  34  N.  Y. 
657;  Commonwealth  v.  Brennan,  103  Mass.  70;  Common- 
wealth V.  Kinsley,  133  Mass.  578;  Pleuler  v.  State,  11  Neb. 
575;  State  v.  Mullenhoflf,  74  la,  271;  State  v.  Fairfield,  37 
Me.  517;  Fell  v.  State,  42  Md.  71;  State  of  Minn.  v.  Cooke, 
24  Minn.  247;  Voeght  v.  Excise  Com.  of  Newark  (N.  J.), 
37  L.  R.  A.  292. 

Distinguishing  between  contracts  entered  into  for  pure 
property  rights,  and  others  not  of  that  character,  it  is  said 
in  10  Howard,  416: 
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"  The  contracts  designed  to  be  protected  by  the  fourth 
article  of  the  tenth  section  of  the  Constitution,  are  contracts 
by  which  perfect  rights  of  property  are  vesteci.  They  are 
clearly  distinguishable  from  measures  or  engaorements' 
adopted  or  undertaken  for  the  body  politic  or  state  gov- 
ernments, for  the  benefit  of  all,  and  from  the  necessity  of 
the  case,  and  according  to  the  universal  understandin<r,  to 
be  varied  and  determined  as  the  public  good  shall  require." 

It  is  further  said  that  these  powers  of  general  legislation 
on  public  subjects  are  "  functions  which  governments  can 
not  be  presumed  to  have  surrendered,  if  they  can  under  any 
circumstances  be  justified  in  surrendering  them." 

We  have  been  cited  to  no  Illinois  decision  directly  in 
point. 

Schwuchow  V.  City  of  Chicago,  68  111.  444,  was  a  case 
where  the  ordinance  and  the  license  issued  under  it,  stated 
causes  for  which  the  license  might  be  revoked.  Bat  in  the 
discussion  of  this  case  a  y)roposition  is  stated  which  is 
much  wider  in  its  application.     It  is  as  follows : 

"  Much  stress  is  placed  on  the  supposed  vested  rig-ht  to 
the  privileges  conferred  by  the  license.  If,  as  we  have 
seen,  the  control  of  the  sale  of  liquors  is  a  police  recjula- 
tion,  then  no  one  can  obtain  such  a  vested  ri«rht  in  it  as 
that  it  may  not  be  resumed  when  the  interests  of  society 
require  it.  In  the  cases  of  the  Galena  and  Chicago  U.  R, 
R,  V.  Dill,  22  111.  2(U,  Ohio  &  Miss.  R:  R.  v.  McClelland,  25 
111.  140,  and  Galena  &  Chicac^o  U.  R.  R.  v.  Appleby,  28  111. 
283,  this  question  was  discussed,  and  it  was  intimated  that 
the  legislature  could  not  so  h\v  divest  itself  of  the  right  to 
exercise  the  police  power,  that  it  could  not  resume  it, 
whether  deleirated  to  individuals  or  to  corporations.  And 
it  was  said  that  we  could  never  intend  that  the  legislature 
designed  to  do,  unless  it  was  by  clear,  explicit  and  unmis- 
takable language.  So,  here,  we  can  not  infer  that  the  leg- 
islature or  the  city  intended  to  uncondition<ally  part  witli 
the  powers  for  the  period  for  which  the  license  was  granted. 
This  being  true,  appellant  took  this  license  subject  to  be 
controlled  by  the  police  power.  We  can  never  hold  that  a 
person  can  acquire  an  absolute,  vested  right  to  such  a 
license  for  any  definite  period  beyond  the  control  of  the 
police  power  of  the  state." 

The  propositions  that  a  city  can  not  by  contract  divest 
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itself  of  the  power  to  enforce  proper  police  regulations, 
rests  irpon  the  solid  ground  of  good  sense,  and  the  neces- 
sity of  good  government. 

It  is  well  established  that  the  right  of  a  city  to  prohibit, 
regulate  or  license  the  sale  of  intoxicating  liquors,  is  based 
upon  the  police  powers  delegated  to  it  by  the  legislature- 
While  the  courts  of  some  states  have  held  that  a  license, 
without  fault  of  the  licensee,  could  not  be  revoked  during 
the  term  for  which  it  was  issued,  we  think  that  upon  prin- 
ciple and  authority,  such  holding  is  not  law.  But  when 
revoked  without  fault  of  licensee,  common  justice  requires 
that  a  proportionate  part  of  thef  money  received  by  the 
citv  should  be  returned.  Martel  v.  City  of  East  St.  Louis, 
IJi'lil.  68, 

In  the  case  at  bar,  the  evidence  shows  the  tender  of  the 
unearned  license  fee  for  $500,  after  the  passage  of  the  res- 
olution of  revocation.  No  objection  was  made  to  the  time 
or  manner  of  tender,  and  the  question  of  its  acceptance 
was  by  appellee  postponed  for  further  cQnsideration.  So 
far,  then,  as  a  tender  is  involved,  it  was  sufficient  in  law. 

The  second  question  to  be  considered  is,  was  there  a  valid 
revocation  of  the  license  ? 

The  license  issued  is  not  in  evidence.  We  are  therefore 
not  advised  of  any  conditions  of  revocation  contained  in  it. 
This  being  so,  the  conditions  of  revocation  must  be  found 
in  the  ordinance  in  force  when  the  license  was  issued  and 
when  the  resolution  revoking  it  was  passed  by  the  council. 
This  ordinance  is  in  substance  as  follows : 

It  provides  that  the  license  shall  be  subject  to  the  power 
of  the  mayor  to  revoke,  for  such  cause  as  may  by  law  or 
ordinance  be  declared  a  forfeiture  thereof.  The  power  of 
revocation  shall  be  as  follows:  The  mayor  shall  deliver 
to  the  city  marshal  a  written  order,  signed  by  him,  declar- 
ing the  license  forfeited  and  revoked,  and  stating  the  reason 
therefor,  and  requesting  the  holder  of  the  license  to  deliver 
it  to  the  marshal.  This  order  the  marshal  shall  serve  by 
reading  and  delivering  a  copy  to  the  licensee,  and  demand-, 
ing  a  surrender  of  the  license,  and  shall   make   return 
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thereof  to  the  mayor  by  indorsement  on  the  back  of  the 
order,  stating  the  manner  and  time  of  service.  The  mayor 
shall  then  report  the  revocation  to  the  next  regular  meet- 
ing of  the  city  council.  If  the  council  approves  the  revo- 
cation, the  city  clerk  shall  indorse  their  approval  on  the 
said  order  and  file  the  same  in  his  office.  If  the  council 
does  not  approve  the  revocation,  it  shall  have  no  effect, 
and  the  license,  if  surrendered,  shall  be  returned  to  the 
licensee. 

It  is  stipulated  ^Hbat  no  attempt  has  been  made  to 
revoke  the  license  of  defendant  in  accordance  with  the  pro- 
visions of  Chap.  15  of  the  revised  ordinances,  which  ordi- 
nance is  in  evidence  and  is  agreed  to  be  a  valid  ordinance 
then  and  still  in  force." 

The  city  council  has  a  right  to  prescribe  by  ordinance, 
rules  of  procedure  in  the  exercise  of  its  power.  Am.  &  Eng. 
Ency.,  2d  Ed.,  Vol.  20,  p.  1213;  Wheeler  v.  Commonwealth, 
98  Ky.  59;  Mann  v.  City  of  Le  Mars,  109  la.  251. 

In  Zanone  v.  Mound  City,  103  111.  552,  it  is  said,  speaking 
of  municipal  corporations :  "  Their  government  and  admin- 
istrative powers,  other  than  those  conferred  by  statutory 
or  constitutional  enactment,  which  are  self-executing,  can 
only  be  exercised  by  appropriate  ordinances."  It  is  further 
said :  "  So  long  as  the  law  recognizes  the  business  of  keeping 
a  dram-shop  as  a  legitimate  business,  that  business  must  be 
dealt  with  according  to  law." 

The  ordinance  of  a  city,  prescribing  how  a  license  may  be 
revoked,  is  a  law  of  that  city  controlling  its  action. 

People  ex  rel.  Besse  v.  Village  of  Crotty,  93  III.  180, 
holds  that  the  grant  of  power  conferred  upon  a  village  to 
license,  can  not  be  exercised  without  an  onlinance  putting 
this  jKJwer  in  operation  by  appropriate  legislation. 

If  municipal  corporations  must,  by  ordinance,  provide  for 
the  exercise  of  general  powers  granted  them  bj^  the  legis- 
lature, it  follows  as  a  logical  sequence  that  when  they  have 
so  provided  they  must  act  in  the  manner  prescribed. 
,  "  Agents,  officers  and  committees  of  a  city  must  act  under 
the  scope  of  the  power  and  in  the  manner  prescribed  bj^  it.*? 
Am.  ife  Eng.  Ency.,  2d  Ed.,  Vol.  20,  p.  1217. 
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When  appellee  accepted  his  license,  he  did  so  with  the 
implied  assent  that  it  might  be  revoked.  But  this  implied 
assent  was,  that  it  might  be  revoked  in  the  manner  pro- 
vided by  the  ordinance  then  in  force. 

•'  A  license  is  an  authority  to  do  something  which,  with- 
out authority,  is  prohibited."  Wilkie  v.  City  of  Chicago,  1 8S 
111.  453. 

Appellee  acquired  no  property  or  vested  right  from  the 
city,  but  he  did  acquire  a  permit  from  the  city  for  which 
he  paid  $1,000  to  sell  intoxicating  liquors  for  one  year.  He 
accepted  that  permit  with  the  implied  understanding  that 
before  it  could  be  revoked,  a  written  notice,  stating  the 
reason  of  its  revocation,  signed  by  the  mayor,  would  be 
served  upon  him  by  the  city  marshal,  by  reading  and  deliv- 
ering a  copy  of  it  to  him. 

He  paid  his  money  upon  this  further  condition,  that  if 
notice  was  duly  served  and  his  license  revoked  by  the 
mayor,  that  this  action  of  the  mayor  was  not  final,  unless 
it  was  affirmed  bv  the  citv  council  at  its  next  resfular 
meeting.  This  appears  from  the  ordinance  which  reads  as 
follows: 

'  "  If  the  city  approves  such  revocation,  the  city  clerk  shall 
indorse  their  approval  on  said  order  and  file  the  same  in 
his  office;  if  the  city  council  does  not  approve  such  revoca- 
tion, it  shall  be  held  of  no  effect." 

If  the  revocation  was  not  so  approved,  the  license  was  to 
be  returned  to  the  holder. 

While  it  is  not  so  expressed  in  the  ordinance,  it  is  a  fair 
inference  that  the  reason  of  giving  notice  was,  that  the 
licensee  might  appear  before  the  council  to  show  cause  why 
the  revocation  should  not  be  enforced.  It  is  clear  that  no 
power  of  revocation  was  given  to  the  mayor  except  so  far 
as  it  should  be  exercised  in  the  manner  prescribed  by  ordi- 
nance, lie  had  no  more  arbitrary  discretion  bv  virtue  of  his 
office  to  revoke  a  license,  than  he  had  to  grant  one;  nor  was 
it  in  the  power  of  the  city  council  to  grant  him  arbitrary 
discretion  to  do  either.  It  is  said  in  Robinson  v.  Mener, 
68  Mich.  549,  that  ''  No  man's  rights  can    be  submitted 
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under  a  constitutional  government  to  the  discretion  of  any- 
body." 
In  Dietz  v.  City  of  Neenah,  91  Wis.  422,  428,  it  is  said : 

"Due  process  of  law  is  required  in  every  proceedintr  i>y 
which  a  citizen  may  be  deprived  of  life,  liberty  or  property, 
wliether  the  proceeding  be  judicial,  administrative  or  exec- 
utory. In  general,  it  requires  an  orderly  proceeding 
adapted  to  the  nature  of  the  case,  in  which  the  citizen  has 
an  opportunity  to  be  heard  and  to  defend,  enforce,  or  pro- 
tect his  rii^hts." 

It  is  true  that  a  license  is  not  property  in  the  strict  sense 
of  that  term,  but  it  confers  valuable  rights  for  which  money 
is  paid. 

In  Wiggins  v.  Qity  of  Chicago,  6S  111.  378,  cited  by  appel- 
lant upon  the  objection  that  the  revocation  was  a  judicial 
act  and  could  not  be  exercised  by  the  mayor,  the  court 
overruled  the  objection  upon  the  ground  that  the  license 
itself  stated  that  it  might  be  revoked  by  the  mayor. 

The  power  to  prohibit  or  license  the  sale  of  liquors  is 
o-iven  by  the  general  incorporation  act  for  cities  and  villages 
to  their  councils,  and  not  to  their  mayors.  Repeated  decis- 
ions in  this  state  hold  that  powers  so  given  can  not  be  dele-, 
gated  to  officers  or  individuals.  City  of  East  St.  Louis  v. 
Wehrung,  50  111.  2S;  Swarth  v.  People,  109  111.  621. 

In  the  case  at  bar  the  city  council  did  not  attempt  by 
ordinance  to  give  the  mayor  absolute  power  to  revoke  a 
license,  but  only  power  to  revoke  upon  notice  served,  until 
the  council  should  affirm  or  disaffirm  his  action. 

From  these  considerations,  and  it  being  admitted  by 
appellant  that  no  attempt  was  made  to  revoke  the  license 
in  accordance  with  the  provisions  of  chapter  15  of  the 
revised  ordinances,  we  conclude  that,  the  city  council  hav- 
ing prescribed  by  ordinance  how  a  license  should  be  revoked, 
so  long  as  the  ordinance  was  in  eflFect,  it  was  necessary 
to  proceed  in  the  manner  prescribed  by  it;  that,  no  notice 
being  served  upon  appellee,  as  required  by  ordinance,  the 
action  of  the  city  council  in  the  resolution  revoking  appel- 
lee's license  was  without  jurisdiction  and  invalid;  that  the 
mayor  not  having  complied  with  the  requirements  of  the 
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ordinance  precedent  to  a  revocation,  and  having  no  power 
by  virtue  of  his  office  to  do  so,  his  attempted  revocation  is 
invalid. 

There  was,  then,  no  error  in  instructing  the  jury  to  find 
for  defendant. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed, 
except  so  far  as  judgment  for  costs  was  rendered  against  the 
city  of  Carbondale.  This  part  of  said  judgment,  being 
unauthorized,  is  reversed. 


Supreme  Lodge  Knights  and  Ladies  of  Honor  v.  Olivia 
Menkhausen  et  al.,  by  Their  Next  Friend. 

1.  Beneficiary  Societies— li^^ere  f/?e  Member  Fails  to  Designate 
Any  Particular  Beneficiary,  or  Sitch  Beneficiary  is  Not  in  Existence  at 
Member's  Death.— V/ here  the  member  fails  to  designate  any  particular 
beneficiary,  or  where  the  benellciary  designated  by  the  member  is  not 
in  existence  at  the  time  of  the  member's  death,  or  \vher«  the  person 
designated  as  beneficiary  is  not  within  any  eligible  class,  or  is  at  the 
time  of  the  death  of  the  member,  for  any  reason  ineligible  to  take,  and 
there  are  persons  who  are  eligible,  the  fund  does  not  lapse  to  the  asso- 
ciation or  society,  but  is  held  by  it  in  ti*ust  for  those  of  the  eligible  who 
then  stand  first  in  order. 

2.  Same— ffoir  Benefit  Membership  and  Certificate  Differ  from  an 
Ordinary  Policy  of  Insurance, — A  benefit  membership  and  certificate 
in  a  society  of  this  character,  differ  from  an  ordinary  policy  of  life 
insurance,  in  that  they  speak  with  reference  to  the  conditions  that  may 
exist  at  the  time  of  the  meml>er's  death.  A  beneficiary  named  or  des- 
ignated in  a  certificate  of  membership  in  a  fraterrial  benefit  society, 
organized  under  the  statutes  of  this  state,  or  similar  statutes  of  other 
states,  has  no  vested  rights  in  such  certificate  or  in  the  fund  provided 
for  its  pavjnent,  during  the  life  of  the  member  wliose  death  matures 
the  certificate.  The  right  is  dependent  upon  the  status  at  the  date  of 
the  member's  death. 

Assumpsit,  on  a  benefit  certificate.  Appeal  from  the  Circuit  Court  of 
St.  Clair  County;  the  Hon.  Martin  W.  Schaefer,  Judge  presiding. 
Heard  in  this  court  at  the  Au£:ust  term,  1902.  Affirmed.  Opinion  filed 
March  2,  1903. 

J.  M.  Hamill,  attorney  for  appellant;  Ashcraft  &  Ash- 
oraft,  of  counsel. 
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TtJRNKR  &  Holder,  attorneys  for  appellees. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
St.  Clair  County,  by  appellee  against  appellant,  to  recover 
the  amount  of  a  benefit  which  appellees  claim  accrued  to 
them  upon  the  death  of  their  mother,  who  was  a  beneiiciary 
member  of  the  appellant  order.  The  case  was  decided  in 
the  Circuit  Court,  upon  appellant's  demurrer  to  appellees' 
declaration.  Appellant  elected  to  stand  by  its  demurrer 
and  the  court  rendered  judgment  in  favor  of  appellees  for 
$1,000. 

Appellant  brings  the  case  to  this  court,  and  assigns  as 
error  the  action  of  the  Circuit  Court  in  the  overruling  of 
its  demurrer  and  rendering  judgment  in  favor  of  apj^ellees. 

The  declaration  avers,  in  effect,  that  appellant  is  a  corpo- 
ration organized  for  the  pur|)ose  of  promoting  benevo- 
lence and  charity  by  establishinsr  a  relief  fund  by  contri- 
bution from  }ts  members,  from  which,  upon  satisfactory 
proof  of  the  death  of  a  member  who  was  a  contributor  to 
such  fund  at  the  time  of  death,  and  had  complied  with  the 
lawful  requirements  of  the  order,  should  be  paid  a  sum  not 
exceeding  $5,000  to  such  of  the  deceased  member's  family, 
or  those  dependent  upon  or  related  to  him  or  her,  as 
he  or  she  may  have  directed;  that  on  the  22d  day  of 
March,  1893,  Elizabeth  Menkhausen  became  a  member  of 
appellant  order,  and  entitled  to  all  the  rights  and  privi- 
leges of  membership,  and  to  participate  in  the  relief  fund 
of  the  order  to  the  amount  of  $1,000;  that  she  directed  that 
at  her  death  this  sum  should  be  paid  to  her  husban<J,  Gus- 
tav  Menkhausen;  that  this  direction  was  expressed  in  the 
relief  fund  certificate  issued  and  delivered  by  appellant  to 
her;  that  she  complied  with  all  the  lawful  requirements 
of  the  order:  that  she  died  on  the  9th  day  of  November, 
1893,  and  that  proofs  of  her  death  were  duly  made;  that 
she  died  intestate  and  left  her  surviving  as  members  of 
her  family,  Gustav  Itfenkhausen,  and  appellees,  her  infant 
children. 

That  on  the  Gth  day  of  August,  1895,  Gustav  Menk- 
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hausen  instituted  suit  in  the  Circuit  Court  of  St.  Clair 
County,  Illinois,  against  appellant,  to  recover  said  fund  for 
his  own  use,  he  being  the  beneficiary  named  in  the  certifi- 
cate of  membership;  that  appellant  appeared  and  defended 
and  tiled  the  following  plea : 

"  And  the  defendant,  for  a  plea  in  this  behalf,  says  that 
the  plaintiff  ought  not  to  have  his  aforesaid  action  against 
this  defendant,  because  this  defendant  says  that  on  the  0th 
day  of  November,  A.  D.  1893,  at  the  city  of  Belleville,  in 
said  county  of  St.  Clair,  the  said  plaintiff  of  his  malice 
aforethought  did  then  and  there  intentionally  kill  an<l 
murder  the  said  Elizabeth  Menkhausen,  andfor'which  said 
killing  and  murder,  he,  the  said  Gustav  Menkhausen,  was 
afterward  and  at  the  April  term,  1894,  of  the  Circuit  Court 
of  said  county,  duly  convictetl,  and,  was  by  the  court  duly 
sentenced  to  be  hanged  on  the  12th  day  of  October,  1894, 
all  of  which  more  fully  and  at  large  appears  from  the  rec- 
ord of  said  court  recorded  in  criminal  record  '  10,'  pages 
536,  537  and  538;  that  said  sentence  was,  by  the  governor 
of  the  State  of  Illinois,  commuted  to  imprisonment  in  the 
penitentiary  at  Chester  for  and  during  tne  natural  life  of 
the  said  Gustav  Menkhausen;  that  the  said  plaintiff  is 
now  in  said  penitentiary  under  said  sentence  for  and  on 
account  of  having  so  killed  and  murdered  the  said  Elizabeth 
Menkhausen;  that*  such  further  proceedings  were  had  in 
such  cause  that  at  the  April  term,  1896,  of  said  court,  the 
said  cause  came  on  for  trial  before  the  court  and  a  jurv, 
and  after  hearing  the  evidence  and  arguments  of  counsel 
and  instructions  of  the  court,  the  jury  retired  to  consider 
of  their  verdict,  and  returned  into  court  the  following  ver- 
dict :  '  We,  the  jury,  find  the  issues  for  the  defendant.'  A 
judgment  was  thereupon  rendered  upon  said  verdict  and 
was  never  appealed  from  and  is  now  in  full  force  and 
eflfect." 

That  appellant  successfully  defended  said  suit  solely  on 
the  ground  that  the  then  plaintiff,  Gustav  Menkhausen, 
the  beneficiary  named  in  the  certificate,  had  murdered  the 
beneficiary  member,  and  for  that  reason  the  fund  should 
not  be  paid  to  him. 

The  purpose  of  appellant  order,  as  averred  in  the  declara- 
tion, was  to  provide  and  establish  a  relief  fund,  from  which, 
upon  death  of  a  member,   payment  should  be  made  to 
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such  of  the  member's  family,  kindred  or  dependents,  as  the 
member  should  designate,  and  that  its  by-laws  provideil 
that  such  benefit  might  be  made  payable  to  a  member's 
wife,  husband,  children,  grandchildren,  parents,  brothers 
sisters,  grandparents,  nieces,  nephews,  cousins  in  the  first 
degree,  aunts,  uncles  or  next  of  kin*  who  would  be  distrib- 
utees of  the  personal  estate  of  such  member  upon  his 
death  intestate,  in  the  order  named. 

The  statute  in  force  in  the  State  of  Illinois  at  the  time 
deceased  became  a  member, act  of  1887,  provides: 

''  Corporations,  associations,  or  societies,  for  the  purpose 
of  furnishing  life  indemnity  or  pecuniary  benefit  upon  the 
death  of  a  member,  to  the  widow,  heirs,  relatives,  le^al 
representatives,  or  designated  ^beneficiaries  of  such  deceased 
member,     *     *     *     may  be  organized." 

This  statute  was  modified  after  deceased  became  a  member 
and  before  her  death,  by  the  act  of  1803,  which  limits  the 
scope  of  permissible  beneficiaries  somewhat;  it  providing 
that  ''  payments  of  death  benefits  shall  only  be  made  to  the 
families,  heirs,  blood  relations,  affianced  husband  or  affi- 
anced wife,  or  to  a  person  dependent  upon  the  members." 

It  will  be  observed  that  so  far  as  any  fact  in  the  case  at 
bar  is  involved,  the  purpose  of  the  order,  its  by-laws,  and 
both  the  statutes,  are  in  perfect  harmony.  They  all  include 
children  of  the  member,  and  in  all  of  them  the  children 
stand  first  in  the  order,  after  the  widow  or  husband. 

The  rule  is  now  well  established,  under  such  state  of 
purpose,  by  law  and  statute  as  we  have  here,  that  where 
the  member  fails  to  designate  anj*^  particular  beneficiar}^  or 
where  the  beneficiary  designated  by  the'  member  is  not  in 
existence  at  the  time  of  the  member's  death,  or  where  the 
person  designated  as  beneficiary  is  not  within  any  eligible 
class,  or  is  at  the  time  of  the  death  of  the  member,  for  any 
reason,  ineligible  to  tfike,  and  there  are  persons  who  are 
eligible,  the  fund  does  not  lapse  to  the  association  or 
society,  but  is  held  by  it  in  trust  for  those  of  the  eligible 
who  then  stand  first  in  order. 

The  following  cases  su|)port  this  rule,  a,nd  when  all  of 
them  are  considered  they  fully  establish  the  rule,  and  cover, 
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l)otb  in  principle  and  in  facts,  every  material  feature  of  the 
case  at  bar.  Schmidt  v.  The  Northern  Life  Ass'n,  112  Iowa, 
41;  Baldwin  v.  Begley.  185  111.  180;  Palmer  v.  Welch,  132 
111.  141;  Parke  v.  Welch,  33  111.  App.  188;  Bishop  v.  Grand 
Lodge  E.  O.  M.  A.,  112  N.  T.  627;  Shea  v.  The  Massachu- 
setts  Benefit  Ass'n,  35  N.  E.  Rep.  855;  Ilaskins  v.  Kendall, 
158  Mass.  224;  Rindge  v.  New  England  Mutual  Aid  Society, 
146  Mass.  286;  American  Legion  of  Honor  v.  Perry,  140 
Mass.  580;  Jewell  v.  The  Grand  Lodge  A.  O.  U.-W.,  41 
Minn.  405;  Mich.  Mutual  Benefit  Ass'n  v.  Eolfe,  76  Mich. 
146. 

A  benefit  membership  and  certificate  in  a  society  of  this 
character,  dififer  from  an  ordinary  policy  of  life  insurance, 
in  that  they  speak  with  reference  to  the  conditions  that  ma}' 
exist  at  the  time  of  the  member's  death.  A  beneficiary 
named  or  designated  in  a  certificate  of  membership  in  a 
fraternal  benefit  society,  org?\nized  under  the  statutes  of 
this  state,  or  similar  statutes  of  other  states,  has  no  vested 
rights  in  such  certificate  or  in  the  fund  provided  for  its  pay- 
ment, during  the  life  of  the  member  whose  death  matures 
the  certificate.  The  right  is  dependent  upon  the  statm  at 
the  date  of  the  member's  death.  Delaney  v.  Delaney,  175 
111.  187;  Voigtv.  Kersten,  164  111.  314;  Baldwin  v.  Begley, 
185  111.180;  Order  of  Railway  Conductors  v.  Koster,  55 
Mo.  App.  186;  Union  Mutual  Ass'n  v.  Montgomery,  70 
Mich.  587;  Tyler  v.  Odd  Fellows  Mutual  Relief  Ass'n,  145 
Mass.  134;  Kirkpatrick  v.  M.  W.  A.,  103  111.  App.  468. 

Appellant's  counsel  contend  that  the  beneficiary  named 
in  the  certificate  being  still  alive,  the  right  to  take  can 
not,  during  his  lifetime,  accrue  to  appellees.  Their  argu- 
ment is,  "if  the  certificate  had  been  made  payable  to 
him,  his  heirs  or  legal  representatives,  until  his  death  no 
action  could  be  maintained  on  it  by  his  heirs,  under  the 
well  recognized  rule  that  so  long  as  a  person  is  alive  he  has 
no  heirs." 

The  certificate  in  the  case  at  bar  was  not  made  payable 
to  Gustav  Menkhausen,  "his  heirs  or  legal  representatives," 
nor  do  appellees  claim  as  his  heirs  or  legal  representatives, 
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or  otherwise  by,  through  or  under  him.  The  certificate, 
in  legal  effect,  was  made  payable  to  Gustav  Menkhausen, 
if  under  such  facts  as  should  exist  at  the  date  of  Elizabeth 
Menkhausen's  death,  he  might  lawfull}'  take;  and  in  the 
event  he  could  not  so  lawfully  take,  then  to  the  heirs, 
relatives,  or  legal  representatives  of  Elizabeth  Menkhausen, 
not  those  of  Gustav. 

Appellees  are  heirs  of  Elizabeth,  and  as  Gustav  is  admit- 
ted to.be  disqualified  to  take,  they  claim  the  fund  as  the 
next  in  prder  in  the  line  of  eligibles.  In  most  of  the  cases 
abo^e  cited  the  persons  "named  in  the  certificates  as  ben^ 
ficiaries  were  alive  at  the  time  of  the  litigation.  The  cases 
did  not  turn  upon  whether  the  persons  named  as  benefi- 
ciaries were  alive  at  the  time  of  the  litigation,  but  upon  the 
eligibility  of  such  persons  to  take,  at  the  time  of  the  mem- 
ber's death.  We  do  not  deem  it  necessary  to  re-cite  the 
cases. 

Appellant's  counsel  further  contend  that  the  contract  on 
which  the  suit  is  based,  "  is  absolutely  void,  and  no  recovery 
can  \)e  had  on  it  by  any  one,"  because  of  the  manner  of  the 
member's  death;  that  in  such  case  public  policy  forbids 
that  appellant  should  pay  to  any  one;  that  *•  no  court  will 
lend  its  aid  to  any  one  who  founds  his  cause  of  action  on  his 
intentional  wrong,"  nor  on  the  wrong  of  anyone  through 
or  under  whom  they  claim.  Neither  they,  nor  their  dead 
mother  through  whom  they  claim,  were  guilty  of  any 
wrong.  All  the  cases  relied  on  by  appellant's  counsel  are 
cases  where  the  perpetrator  of  the  wrong  or  some  one 
claiming  by,  through  or  under  him,  sought  to  benefit  by  the 
wrong.     Not  so  here. 

Schmidt  v.  The  Northern  Life  Ass'n,  112  Iowa,  41,  is  a 
most  thoroughly  considered  case,  and  determines  this  ques- 
tion against  the  contentions  of  appellant.  There,  as  here, 
the  beneficiary  named  murdered  the  member;  there,  as  here, 
the  association  raised  the  question  of  public  policy,  and 
sought  to  have  it  avail  against  innocent  beneficiaries.  In 
that  case  the  court  said : 

"  Public  policy,  as  we  have  seen,  forbids  an  action  on 
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belialf  of  the  beneficiary,  but  what  becomes  of  the  fund 
promised  to  be  paid  on  the  death  of  the  assured!  Is  the 
company  absolved  from  all  liability  because  of  the  murder 
of  the  assured  ?"  "  There  is  no  provision  in  the  certificate 
that  it  should  be  forfeited  in  tne  event  the  assured  was 
murdered."  "When  Mrs.  Behrens  (the  beneficiary  named 
in  that  case)  caused  the  death  of  her  husband,  all  her  rights 
under  the  policy  ceased,  and  the  trust  in  her  favor  was  by 
that  act  annulled;  but  the  obligation  of  the  compf^ny  to  pay 
the  promised  benefit  was  not  canceled.  Absolution  from 
)»ayment  to  Mra.  Behrens  was  brought  about  by  her  own 
conduct,  which  prevented  her  from  recovering  because  of 
public  policy.  But  the  interests  in  the  benefits  to  which 
the  assured  was  entitled  from  the  association  was  not 
destroyed." 

While  we  agree  with  counsel,  that  as  between  appellant 
and  the  murderer  of  one  of  its  members,  public  policy  for- 
bids that  the  murderer  should  profit  by  his  crime,  we  can 
not  see  our  way  clear  to  carry  the  doctrine  of  public  policy 
so  far  as  to  hold,  as  between  appellant,  a  trustee  in  this 
case,  and  appellees,  who  claim  solely  through  their  inno- 
cent mother,  that  appellant  should  be  allowed  to  keep  the 
fund  and  thus  profit  by  the  crime  of  the  murder,  at  the 
expense  of  its  wholly  innocent  cestuis  que  tni^L 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  Injunctions— Z»ien«,— Upon  consideration  of  the  peculiar  facts 
and  circumstances  of  the  case  the  court  are  of  the  opinion  that  the 
evidence  warranted  the  action  of  the  trial  court. 

Bill  for  an  Injunction,  etc.— Appeal  from  the  Circuit  Court  of 
Effingham  County;  the  Hon.  William  M.  Farmer,  Judge  presiding. 
Heard  in  thi^  court  at  the  August  term,  1002.  Affirmed.  Opinion 
filed  March  2,  1903. 

R.  C.  Harrah  and  Barney  Ovebbeok,  attorneys  for  appel- 
lant. 

Charles  H.  Kelly  and  Sylvester  F.  Gilmore,  attorneys 
for  appellee. 
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Mr.  Prksiding  Justiok  Bigelow  delivered  the  opinion  of 
the  court. 

Appellant,  who  is  the  son  and  only  child  of  appellee, 
brought  this  suit  against  his  father,  in  the  Circuit  Court  of 
Effingham  County,  b}'  filing  a  bill  in  chancery,  primarily 
to  restrain  his  father  by  injunction,  "from  selling  or  con- 
veying away  or  incumbering  any  part  of  the  real  estate'' 
owned  by  his  father,  which  consists  of  a  farm  of  about  3t)5 
apresof  land,  or,  that  an  accounting  should  be  taken  bv'  the 
court  of  the  dealings  and  transactions  between  the  parties 
from  the  8th  day  of  August,  1875,  when  appellant  arrived 
at  full  age,  down  to  the  date  of  filing  the  bill  in  this  case. 

Soon  after  appellant  arrived  at  full  age  his  father  'and 
himself  made  a  verbal  agreement  as  to  how  appellant 
should  work  in  assisting  in  carrying  on  the  farm,  and  appel- 
lant in  his  evidence  stated  the  agreement  as  follows  : 

"  Q.  When  you  was  of  age,  Barney,  what  conversation 
or  agreement  did  you  make  with  3'our  father  and  your 
father  with  you  about  this  land  ? 

"A.  Well,  he  said  after  I  got  of  age  that  he  couldn't 
pay  no  money  but  that  I  can  work  for  him  and  keep  him 
up  to  his  death  and  so  everything  should  go  to  rae." 

Appellee's  testimony  as  to  the  agreement  was  to  the 
effect  that  his  son  was  to  live  with  him  in  his  house  on  the 
farm,  and  that  he  should  take  care  of  appellee  and  his 
wife  during  their  lives,  and  that  appellee  should  pay  appel- 
lant no  wages,  but  ail  should  live  ''as  one  family,"  and 
that  when  the  parents  of  appellant  died  appellant  should 
inherit  the  property.  There  is  but  little  difference  between 
the  testimon}?^  of  father  and  son  as  to  the  agreement. 

About  a  year  after  appellant  became  of  age,  he  married, 
and  with  his  wife  resided  with  his  father  and  mother,  in 
the  house  on  the  farm,  as  one  family. 

About  two  years  after  the  marriage,  appellant's  wife 
died,  and  within  two  or  three  years  thereafter  appellant 
married  a  second  wife  who  also  became  one  of  the  family. 
After  a  time  appellant's  second  wife  became  out  of  health, 
and  her  physicians  advised  her  removal  from  the  fann, 
after  she  had  been,  taken  to  hospitals  in  Cincinnati  and 
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Effingham  for  medical  treatment,  and  had  failed  to  get 
relief.  In  the  spring  of  1890,  appellant  rented  a  house 
about  a  mile  distant  from  his  father's  house,  and  removed 
his  family  to  the  rented  house,  but  continued  to  farm  a 
portion  of  his  father's  farm,  paying  his  father  for  the  use 
of  the  land  one-third  of  the  crops  raised  except  the  hay 
land,  which  he  had  the  use  of  free  of  rent. 

When  appellant  removed  from  his  father's  house,  he  took 
a  part  of  the  personal  property  on  the  farm,  such  as  mules, 
cattle,  hogs,  furniture,  etc.;  but  there  was  no  final  settle- 
ment between  the  parties,  of  their  personal  dealings,  if  up 
to  that  time  either  party  considered  there  was  anything  to 
be  settled. 

In  1896,  appellant  desired  to  build  a  house  for  himself 
and  family  to  live  in,  on  the  forty-five  acre  tract  of  land 
described  as  the  northwest  fractional  quarter  of  section 
eighteen  (18),  town  7  north,  range  7  east  of  the  third 
principal  meridian,  and  to  this  appellee  consented,  and  the 
house,  with  out-buildings,  was  built  by  appellant  at  a  cost 
of  about  $11,000,  and  appellant  moved  into  it  with  his 
family  and  has  since  remained  there. 

In  September,  1900,  appellee's  wife  died,  and  appellee 
was  left  alone  in  the  home  where  he  had  spent  the  most 
of  his  life. 

Up  to  the  time  of  her  death,  there  seemed  to  have  been 
little,  if  any,  disagreement  between  the  parties,  as  to  carry- 
ing on  the  farm,  both  "doing  the  best  they  could  "  in  that 
respect,  each  family  assisting  the  other  in  sickness  as  well 
as  in  health,  each  saying  "  it  is  all  one  family."  After 
the  death  of  appellee's  wife,  appellee  desired  to  remain  and 
live  in  his  own  house,  but  appellant's  second  wife  refused 
to  go  there  to  reside,  and  so  also  did  appellant;  appel- 
lant offered  to  take  his  father,  who  had  become  quite  aged, 
to  his  new  house  on  the  farm  and  take  care  of  him  there, 
but  appellee  would  not  consent  to  such  an  arrangement, 
which  seems  to  be  the  beginning  of  the  trouble  between 
the  parties. 

Appellee  answered  appellant's  bill,  admitting  some  of 
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the  charges  in  it,  and  denying  others;  invoking  the  aid  of 
the  statute  of  frauds  and  perjuries,  because  no  agreement 
about  the  land  had  been  reduced  to  writing  and  signed  by 
the  parties;  and  also  invoking  the  protection  of  the  statute 
of  limitations  as  to  an  accounting  prayed  for  in  appellant's 
bill. 

Appellee  followed  his  answer  with  a  cross-bill,  in  which 
he  charges  that  his  son  and  wife  refused  to  live  with  and 
take  care  of  him;  that  he  is  seventy-two  years  of  age  and 
that  his  present  condition  requires  the  presence,  care  and 
attention  of  younger  persons;  that  he  had  requested  bis 
son  to  have  the  dwelling  house  on  the  farm  in  which  orator 
had  long  resided,  properly  repaired  and  put  in  suitable 
condition  for  living  in,  but  the  son  refused  to  do  so;  that 
January  17,  1901,  he  informed  his  son  he  was  too  old  to 
live  alone,  and  that  he  had  an  opportunity  of  disposing  of 
the  farm  but  if  his  son  and  wife  would  move  into  his  house 
and  take  care  of  him  he  would  keep  the  farm  until  his 
death  so  it  would  descend  to  his  son,  but  the  son  refused 
to  comply  with  the  request,  and  on  the  same  day  appellant 
brought  this  suit  against  appellee.  Appellee  answered  the 
bill  and  followed  his  answer  by  j&ling  a  cross-bill  against 
appellant,  in  which  he  charges  that  appellant  has  no  right 
to  the  posses3ion  of  the  land  on  which  he  has  erected  a 
dwelling  house. 

The  prayer  of  the  cross-bill  is  "  that  the  court  will  ascer- 
tain the  rights  of  the  parties  and  decree  that  the  defendant 
shall  deliver  up  possession  of  said  northwest  fractional 
quarter  of  section  18,  town  7  north,  range  7  east,  3d 
P.  M.,  and  upon  failure  to  do  so"  that  a  writ  of  restitution 
be  issued  to  the  sheriff  of  the  county  to  restore  to  appel- 
lee the  possession  of  the  land. 

The  answer  to  the  cross-bill  is  a  substantial  reiteration 
of  what  complainant  had  set  up  in  his  original  bill. 

Replications  were  filed  to  the  answers  to  the  original 
bill,  and  cross-bill. 

So  far  as  we  are  able  to  ascertain,  the  bill  and  cross-bill 
were  set  down  for  a  hearing  together,  on  oral  evidence 
heard  by  the  court. 
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The  court  dismissed  the  original  bill  so  far  as  stating  an 
account  between  the  parties  for  labor  was  concerned,  but 
without  prejudice  to  the  right  of  appellant  to  sue  for  his 
services  in  a  court  of  law,  and  the  court  decreed  a  lien  on 
the  fractional  quarter  of  section  18,  in  township  and  ran^e 
before  stated,  in  favor  of  appellant  for  $1,100,  and  directed 
the  master  in  chancery  to  sell  the  land  if  the  money  was 
not  paid  within  ninety  days  from  the  entry  of  the  decree, 
and  decreed  that  appellee  pay  the  cost  in  the  case,  but  made 
no  direct  order  on  the  cross-bill,  and  as  counsel  for  each  of 
the  parties  seem  to  have  taken  no  notice  of  the  cross-bill, 
we  need  not  concern  ourselves  about  it. 

The  errors  complained  of  by  appellant  are  the  refusal  by 
the  court  of  a  decree  finding  the  "  amount  due  complainant 
for  labor  and  services  performed  under  contract  set  forth 
in  bill  in  addition  to  lien  for  improvements,  and  awarding 
'him  decree  therefor,"  and  "in  refusing  to  enter  decree 
finding  agreement  set  forth  in  bill  is  in  full  force  as  far  as 
complainant  is  concerned  and  restraining  defendant  from 
conveying  away  lands  described  in  said  bill." 

No  cross-errors  are  assigned  by  appellee,  therefore  no 
question  of  the  correctness  of  the  decree  in  awarding  appel- 
lant a  lien  on  the  forty-five  acres  of  land  for  $1,100,  is  raised 
for  us  to  pass  upon. 

There  is  no  certain  evidence  in  the  record,  that  appellee 
has  sold  .or  will  sell  any  of  his  land,  and  there  is  a  lack  of 
evidence  that  he  has  failed  to  perform  his  part  of  the  con- 
tract; but  whether  appellant  has  failed  to  perform  on  his 
part,  or  whether  appellee  has  waived  a  performance  by 
appellant,  are  questions  about  which  we  express  no  opinion. 

We  are  not  prepared  to  say  the  court  erred  in  not  find- 
ing the  money  value  of  appellant's  services  to  appellee,  nor 
do  we  hold  that  either  party  is  absolved  from  his  obligation 
to  the  other  party. 

The  obligation  is  not  altogether  on  one  side. 

We  have  examined  with  care  all  of  the  authorities  cited 
by  appellant's  counsel  in  support  of  their  contentions  and 
find  none  of  them  applicable  to  this  case,  and  upon  consid 
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eration  of  the  peculiar  facts  and  circumstances  surrounding 
the  case  (of  which  we  have  stated  but  a  few),  we  can  not 
say  that  the  Circuit  Court  has  committed  any  error  for 
which  the  decree  should  be  reversed,  therefore  it  is 
afiirmed. 
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CONTRIBUTORY  NEGLIGENCE— Where  an  injury  is  the  re- 
sult of  the  joint  negligence  of  the  master  and  fellow-servant 

they  are  both  liable 174 

Rests  on  law  of  torts 31 

CONVEYANCES— Grantee  must  assent  to  the    clause    creating 

personal  liability  to  pay  an  incumbrance C 482 

Delivery  may  be  made  to  agent—  Ratification 432 

To  what  extent  the  recording  of  a  deed  is  evidence  of  delivery 

and  acceptance 432 

CORPORATIONS— When  consolidation  is  effected  by  transfer  of 

franchise  of  one  concern  to  another 356 

Consolidated  company  liable  for  all  debts  or  liabilities  of  each 

company  in  the  con<»olidation 356 

Consolidated  company  liable  for  judgment  rendered  against 

one  of  its  constituent  companies  after  the  consolidation 356 

Office  building  company  may  contract  for  location  of  another 
building  to  increase  value  of  its  own  quaiters. 17 
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COSTS — Judgment  for  against  an  administrator  must  be  "  to  be 

paid  in  due  course  of  administration.'* 597 

Taxation  of,  in  chancery,  a  matter  of  discretion  with   the 

court 8 

COUNTIES— Duties  and  liabilities  prescribed  by  statute 47 

CREDITOR'S  BILL— May  bo  filed  upon  the  return  of  an  execution 

nulla  bona 96 

Right  to  file  accrues  after  one  execution  has  been  issued  and 
returned  unsatisfied 201 

D 

DAMAGES— When  |5,000  is  not  excessive 164 

When  115,000  is  not  excessive 184 

Measure  of,  in  deceit 294 

Measure  of,  for  breach  of  a  contract 867 

DEATH  BY  NEGLIGENT  ACT— Application  of  statute  of  limita- 
tions to  Sec.  2  of  act  requiring  compensation  for 18 

DEBTOR  AND  CREDITOR— Sale  by  grantor  to  defeat  claims  of 

creditors 589 

Elrror  to  decree  foreclosure  of  mortgage  executed  in  fraud  of 

creditors 625 

Debtor  may  give  property  to  husband  if  not  for  the  purpose  of 

defrauding  creditors 201 

Judgment  creditor's  grantor  redeeming  from  sales  based  on 

levies  of  person  ignorant  of  unrecorded  deed  444 

Possession  of  judgment  debtor  after  conveyance  by  sheriff's 

deed  unlawful 444 

DECEIT— Measure  of  damages 294 

DELIVERY— Of  deed  of  conveyance— To  what  extent  recording 

is  evidencO'Of 433 

Of  a  deed  of  conveyance  may  be  made  to  an  agent 438 

DEPOSITIONS— Errors  in,  cured  where  witness  is  afterward  orally 

examined ,     144 

Objections  to  interrogatories  and  answers  properly  made  at 

trial  where  offered 294 

DIVORCE— Evidence  admissible  under  bill 167 

Where  wife  and  husband  have  committed  reciprocal  excesses 

and  outrages,  courts  will  not  interfere 167 

Compulsory  separation,  caused  by  husband*^  persistent  indo- 
lence, is  ground  for 81 

Desertion  charged  must  be  such  as  the  statute  makes  a  ground 

for  divorce 81 

Insufficient  evidence  to  support  allegations  of  desertion 459 

DOMESTIC  RELATIONS— Rebuttal  of  presumption  that  services 

by  one  in  family  relation  are  gratuitous 60G 

Wife  not  entitled  to  recover  for  services  performed  for  her  hus- 
band in  his  business 606 
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DUE  CARE— Burden  of  proof  is  upon  plaintilQF  to  prove 697 

Of  plaintilQF  and  negligence  of  defendant— Instructions 812 

Where  peril  is  imminent  correct  judgment  is  not  expected. . .  500 

DUPUaTY— When  pleading  will  be  held  bad  for 408 

E 

EQUTTT- May  keep  an  incumbrance  alive  to  execute  the  actual 

intention  of  the  parties 814 

Party  having  an  adequate  remedy  at  law  must  proceed  there. .  856 
Where  the  vendor  of  real  estate  has  executed  bond  to  make 

title  when  the  purchase  money  shall  be  paid 420 

EQUITY  PLEADING— The  allegations  of  the*  bill,  the  proof  and 

the  decree  must  correspond 81 

Where  defendant  reserves  in  his  answer  all  advantage  he 

might  have  had  by  demurring  to  the  bill 856 

Decree  pro  confesso  concludes  defendant  only  as  to  matters 

alleged  in  the  bill 81 

Bill  is  not  multifarious  because  brought  for  distinct  claims 

arising  from  a  common  cause » 54 

Objection  of  multifariousness  comes  too  lace  in  the  answer. .  54 
E«3T0PPEL— Of  insurance  company  by  settlement  and  payment  of 

claim 899 

Party  failing  to  object  to  action  of  trial  court. . . . ; 91 

EVIDENCE— Care  and  caution  may  be  proved  by  circumstantial 

evidence 550 

Where  it  \b  conflicting  the  verdict  will  not  be  set  aside 572 

Plaintiff  must  prove  his  claim  by  a  preponderance  of 613 

Accountstated 639 

Right  to  amend  after  evidence  heard,  by  discontinuing  as  to 

one  defendant  and  adding  a  new  defendant,  is  clear 516 

Where  there  is  substantial  evidence  to  support  each  party  the 

verdict  will  not  be  disturbed 511 

Instructions  upon  matters  not  admissible  under  pleadings 580 

Where  it  is  conflicting  the  instructions  should  be  accurate...  120,  226 

Justifying  a  direction  to  find  for  the  defendant 135 

Sheriff's  return  is  not  evidence  of  anything  relating  to  title. . .  251 

Sheriff's  deed  prima  facie  evidence 251 

Insufficient  foundation  for  oral  proof  of  contents  of  records. ..  235 
Of  implied  authority  of  wife  to  draw  husband's  money  admis- 
sible   223 

Court  is  to  decide  upon  meaning  to  be  attached  to  instrument 

offered  in.evidence. 288 

Of  debt— A  mere  change  in  form  of,  does  not  affect  the  lien . . .  814 

Objections  to,  come  too  late  in  a  court  of  review 405 

Tending  to  show  a  willingness  to  comply  with  the  terms  of  a 

contract,  admissible 898 

Admissible  under  statute  of  limitations  where  it  is  specially 

pleaded  and  relied  upon 875 
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EVIDENCE.  ,  Continued. 

Duty  of  reviewing  court  where  there  is  sufficient  evidence  to 

sustain  the  verdict  and  the  case  is  a  close  one 488 

Insufficient  to  support  allegations  of  desertion 459 

Possession  of  land  under  a  claim  of  ownership  is  prima  fade 

evidence  of  title 444 

EXECUTION—Right  to  file  creditor's  bill  accrues  after  one  execu- 
tion has  been  issued  and  returned  unsatisfied 201 

Shei'iifs  deed  prima  facie  evidence  that  it  was  duly  levied ....    251 

F 

PELLOW-SERVANTS—Where  injury  is  the  result  of  the  joint 
negligence  of  the  master  and  a  fellow-servant  they  are  both 

liable !.    174 

FIXTURES — Right  to  remove  by  one  in  possession  of  premises 
under  a  contract  for  the  purchase  thereof,  without  paying 

rent  therefor,  how  determined 190 

Improvements  of  a  permanent  character  deemed  a  part  of  the 

land 191 

FORCIBLE  DETAINER— Not  maintainable  for  property  held  as 

security  for  loans 200 

Not  maintainable  where  plaintiff  has  never  been  in  possession.    206 
Possession  of  judgment  debtor  after  conveyance  by  sheriff's 

deed,  unlawful 444 

FORECLOSURE— Fraud 851 

Of  mortgage  executed  in  fraud  of  creditors— error  to  decree. .     625 
Indebtedness  represented  by  notes  other  than  the  one  secured 

by  trust  deed  no  reason  for  refusing  to  enter  decree  of 129 

FOREIGN  CORPORATIONS— When  they  can  not  maintain  an 

action  in  the  courts  of  this  state 417 

FOREIGN  STATUTES— Will  not  be  enforced  when  the  demands 

of  the  foreign  state  have  been  satisfied 1 

How  proved 294 

FORFEITURES— What  an  insurance  company  must  show  before 

defense  of  forfeiture  can  prevail 428 

Waived  by  inconsistent  acts 248 

FRANCHISES — Consolidation  effected  by  transfer  of  franchise  of 

one  concern  to  another 856 

License  to  sell  intoxicating  liquor  is  not 654 

FRATERNAL  INSURANCE— Society  must  show  that  it  has  given 

notice  of  assessment  which  contract  requires 428 

Deciding  question  of  member's  good  standing  after  his  death.    489 

To  whom  death  benefits  may  be  made  payable 140 

Where  the  member  fails  to  designate  any  particular  beneficiary, 

or  such  beneficiary  is  not  in  existence  at  member's  death. . .     665 
How  benefit  membership  and  certificate  differ  from  an  ordi- 
nary policy  of  insurance 665 

FRAUD— Foreclosure 851 
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FRAUDULENT  CONVEYANCES— Title  of  purchaser  from  fraud- 
ulent grantor  with  notice 589 

Title  of  creditors  with  notice  who  take  to  secure  a  debt 58fiL 

FREEHOLD— Appellate  Court  has  no  jurisdiction 478 

Cross-bill  having  an  its  object  the  taking  of  a  title  from  one 

and  vesting  it  in  another 336 

G 

GAMBLING— Keeper  of  house  liable  although  his  agents  do  not 

win  every  hand  at  draw  poker 188 

Penal  statutes  to  recover  money  not  to  be  too  strictly  con- 
strued     188 

GARNISHMENT— Where  goods  in  the  hands  of  a  garnishee  are 

claimed  by  a  third  party 248 

Where  answer  is  not  traversed  it  is  taken  as  true 249 

GUARANTY— Party  holding  the  guaranty  is  not  bound  to  demand 

payment  in  order  to  hold  guarantor 408 

GUARDIAN  AND  WARD— Guardian  has  no  power  to  return 
money  belonging  to  ward  recovered  from  an  insurance  com- 
pany     899 

H 

HIGHWAYS— Common  law  duty  of  railroads  to  give  warning 

when  approaching 844 

Duty  of  railroad  to  maintain  crossings 303 

Term  is  generic,  including  all  public  ways 500 

HUSBAND  AND  WIFE— Acts  of  man  and  woman  from  which 

intention  to  create  the  relation  may  be  presumed 847 

Evidence  admissible  under  bill  for  divorce 167 

Courts  will   not   interfere  by  divorce  where  they  are  both  ^ 

guilty 167 

He  who  asserts  the  illegality  of  a  marriage  must  prove  it 140 

Wife  not  entitled  to  recover  for  services  performed  for  her 

husband  in  his  business 606 

I 

INJUNCTIONS-Liens 671 

INSTRUCTIONS— Due  care  of  plaintiff  and  negligence  of  defend- 
ant      312 

Care  required  by  carriers  of  passengers 462 

Burden  of  proof  in  assault  and  battery  where  the  plea  is  moder- 
ate castigaint  and  replication  de  injuria 226 

Erroneous  instructions  where  there  is  no  defense  to  the  amount 
of  the  verdict 411 

Authority  given  to  wife  to  present  husband^s  pass-book  and 
draw  his  money 223 
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INSTRUCTIONS.     Continued. 

That  the  burden  is  upon  the  purchaser  of  a  note  to  show  that 

he  purchased  in  good  faith  is  erroneous 156 

Stating  abstract  propositions  of  law,  improper 880 

Allowing  plaintiff  to  recover  **  if  he  has  made  out  his  case  as 

set  forth  in  his  declaration,"  objectionable 98 

Erroneous  ones  are  not  cured  by  others 226 

Care  to  be  observed  by  railroads  at  crossings.  .^ 500 

Party  can  not  complain  of  opponent's  instructions  when  his 

own  embody  the  same  statement 194 

That  plaintiff  need  prove  only  one  averment  in  the  declara- 
tion is  proper 639 

Where  two  witnesses  testify  directly  opposite  to  each  other  on 

a  material  point 689 

Upon  matters  inadmissible  in  evidence  under  the  pleadings. . .     680 

As  to  disregarding  testimony  of  witness  swearing  falsely 650 

Where  the  evidence  is  conflicting  they  must  be  accurate 120,  226 

That  the  jury  are  the  sole  judges  of  the  questions  of  fact,  mis- 
leading      120 

Laying  down  the  law  in  the  words  of  the  law  is  not  error. . . .     641 

Refusing  defendant  the  right  to  recoup 680 

Singling  out  one  uncon trolling  fact  improper 486 

INSURANCE— Estoppel  of  company  by  settlement  and  payment 

of  claim 899 

Certificate  to  be  void  if  insured  dies  by  his  own  hand  whether 

sane  or  insane,  is  legal 449 

Rules  of  ponstruction * 449 

Company  must  show  that  it  has  given  notice  of  assessment 

which  contract  requires 428 

What  it  must  show  before  defense  of  forfeiture  can  prevail. . .     428 
Companies  jjointly  and  severally  liable  under  Sec.  29,  Ch.  78, 

R.  S 516 

Breaches  of  warranties,  representations  or  statements  in  the 

application  or  policy  must  be  pleaded  specially 85 

INTEREST— Payment  of,  on  a  note,  is  a  sufficient  consideration 

for  an  agreement  to  extend  time  of  payment 214 

Not  allowed  on  money  deposited  with  surety  as  security  for 

his  liability  under  the  appeal  bond  he  has  signed 180 

On  note  accruing  after  commencement  of  trial,  allowable. . .  •    594 

INTERROGATORIES—Objection  to  for  errors  in  substance 294 

INTOXICATING  LIQUORS— City  may  revoke  license  before  ex- 
piration of  its  term  without  any  violation  of  its  conditions 

by  its  holder 654 

License  to  sell  is  not  a  franchise 654 

License  to  sell  creates  no  contract 654 

J 

JUDGMENT— Of  a  court  of  superior  and  general  jurisdiction  can 

not  be  collaterally  attacked 6 
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JUDGMENT.    Continued. 

Mere  irregularities  in  selecting  jurors  where  no  prejudice  re- 
sults will  not  reverse 269 

Where  a  judgment  is  not  the  sentence  which  the  court  ought 
to  have  pronounced,  record  may  be  amended 244 

Assignment  of,  transfers  equitable  rights  to  assignee 201 

Consolidated  company  liable  for  jiulgm^it  rendered  against 
one  of  its  constituent  companies  after  the  consolidation 856 

Not  reversible  for  a  technical  informality  not  affecting  the 
merits  of  the  case 822 

For  costs  against  an  administrator,  must  be  **  to  be  paid  in  due 

course  of  administration  *' 597 

JURORS— Mere  irregularities  in  selecting  will  not  reverse  judg- 
ment     269 

L 

landlord  and  tenant— Sufficient  notice  to  quit  under  Sec. 

6of  Ch.80.RS 628 

Waiver  of  a  notice  to  quit 248 

Notice  to  the  landlord  necessary  to  place  him  in  default  for 

not  repairing 244 

LICENSE ^To  sell  intoxicating  liquor  is  not  a  franchise 654 

To  sell  intoxicating  liquor  creates  no  contract ^. . .' 654 

Mode  of  revocation  prescribed  by  council  must  be  observed. . .  654 

Defined 654 

City  may  revoke  license  to  sell  intoxicating  liquors  before  its 
expiration  without  any  violation  of  its  condition  by  its 

holder 654 

LICENSEES— Duty  of  raUroads  toward 467 

LIENS— In  junctions 671 

Position  of  assignee  on  note  given  for  purchase  money  of  land 

which  the  vendor  has  given  bond  to  convey 420 

On  property  stored  with  warehousemen 680 

LIQUIDATED  DAMAGES— Whether  sum  provided  for  breach  of 

contract  is  liquidated  damages  or  a  penalty 861 

Where  the  court  will  construe  the  contract  as  one  affording  a 

penalty,  not  liquidated  damages 861 

M 

MANDAMUS— Practice  in 620 

What  answer  to  petition  may  set  up 620 

What  is  raised  by  denial  in  answer 620 

Granting  of  prerogative  writ  is  a  matter  of  discretion 72 

Writ  must  be  effectual 72 

There  must  be  a  clear  legal  right 72 

MARRIAGE— Acts  of  man  and  woman  from  which  intention  to 

create  relation  may  be  presumed 847 
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MASTER  AND  SERVANT— Master  liable  for  injury  to  servant 

through  foreman  as  vice-principal 21 

Servant  ordered  to  dangerous  place  is  not  required  to  balance 
degree  of  danger  with  absolute  certainty 21 

Assumed  risk  and  contributory  negligence 21 

Law  does  not  imply  notice  of  dangers  arising  out  of  extraor- 
dinary circumstances ^. 21 

Servant  knowing  of  defects,  not  negligent  if  he,  while  exer- 
cising ordinary  prudence,  is  ignorant  of  risks 21 

Knowledge  of  foreman  is  knowledge  of  master 80 

Assumption  of  risk  and  exercise  of  ordinary  care  questions 
for  the  jury 30 

Duty  to  furnish  a  reasonably  safe  place  in  which  to  work  can 
not  be  delegated 80 

Servant  assumes  the  ordinary  risks  of  the  employment 21,  4d4 

Servant  may  rely  for  a  reasonable  time  upon  the  xhaster^s  prom- 
ise to  remedy  a  defect 645 

Where  injury  is  the  joint  negligence  of  master  and  fellow- 
servant  both  are  liable 174 

Services  of  servant  benefiting  a  third  party  do  not  create  a 

legal  liability  in  third  party 106 

MECHANICS'  LIENS— Time  for  completion  and  for  final  payment 

must  be  fixed  by  contract 40 

Meaning  of  phrase  '*  within  one  year  from  the  commencement 
of  the  work  or  delivery  of  the  materials  " 41 

Contract  must  specify  time  for  completion  and  payment  there- 
under     241 

The  law  must  be  strictly  construed 230 

MORTGAGES — No  lien  upon  rents  and  profits  unless  specified 1 14 

Appointment  of  a  receiver  where  the  rents  and  profits  are 
pledged  is  within  the  discretion  of  the  court 114 

Mortgagee  may  bring  an  action  against  the  purchaser  of  the 
incumbered  land  who  has  assumed  the  mortgage. 214 

Assumption  may  be  by  parol  agreement 214 

Error  to  decree  foreclosure  of  mortgage  executed  in  fraud  of 
creditors 625 

Power  of  agent  to  release  before  maturity 237 

Selling  property  of  wrong  person  to  satisfy  is  trespass 801 

Grantee  who  assumes  a  mortgage  is  held  by  tlie  grantor  and 
the  holders  of  the  mortgage  notes 214 

Relation  of  grantor  and  grantee  to  mortgagee  is  that  of  princi- 
pal and  agent 214 

Release  of  mortgage  and  giving  new  note  and  trust  deed  does 
not  deprive  mortgagee  of  security  of  old  mortgage 814 

A  mere  change  in  the  form  of  the  evidence  of  a  debt  will  not 
effect  the  lien 814 

Made  before  conveyance  of  property  and  recorded  afterward.    836 
MUNICIPAL  CORPORATIONS— Can  not  divest    themselves  of 

their  police  power 654 

Council  may  prescribe  rules  for  its  procedure 654 
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MUNICIPAL  corporations.     Caatinued, 

Council  must  follow  rules  of  procedure  when  enacted 654 

Power  given  to  council  can  not  be  delegated 654 

Are  mere  agents  of  the  state 47 

N 

NEGLIGENCE— Where  a  question  of  law 135,  623,  645 

Where  an  injury  is  the  result  of  the  joint  negligence  of  the 

master  and  a  fellow-st*rvant,  they  are  both  liable 174 

Court  to  decide  when  it  is  a  question  of  law 135 

Contributory  negligence  rests  on  the  law  of  torts 21 

Of  defendant  and  due  care  of  plaintiff — Instructions 812 

Where  the  negligence  of    two  in  dombination  causes    the 

injury,  either  is  liable 806 

A  question  of  fact  for  the  jury 325,  392,  634 

Recovery  must  be  had  on  ground  alleged 325 

Failure  to  look  and  listen  before  crossing  a  railroad  is  not  neg- 
ligence as  a  matter  of  law 486 

Proof  of  failure  of  railroad  company  to  give  signals,  is  com- 
petent   486 

NEW  TRIAL— Duty  of  court  upon  motion  for 539 

Waiver  of  objections  not  contained  in  motion  for 313 

NOTARY  PUBLIC— Acknowledgment  taken    by  notaiy  public 

named  as  trustee  in  instrument,  void 314 

NOTICE— Of  dangers  arising  out  of  extraordinary  circumstances 

— Law  does  not  imply 21 

Necessary  to  landlord  to  place  him  in  default  for  failure  to 

repair 244 

NOTICE  TO  QUIT— Waiver  of 243 

Sufficient  under  Sec.  6  of  Ch.  80,  R.  S 628 

NUISANCES— Action  to  recover  damages  for,  is  a  personal  action .  545 
A    railroad    bridge   and    embankment   is  not  a  continuing 

nuisance 545 

o 

OFFICERS— Salaries  not  to  be  increased  or  diminished  during 

term  of  office 151 

ORDINANCES— Wrong  construction  is  not  binding  upon  city. ...      54 

P 

PARENT  AND  CHILD— Recovery  of  wages  where  one  lives  with  * 

another  as  a  member  of  his  family 264 

Express  contract  necessary  in  order  to  recover  for  support  and 

care 264 

Mere  declaration  of  gratitude  is  not  proof  of  an  agreement  to 

pay 264 
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PARTITION— Bill  for.  should  set  forth  the  interest  of  each  com- 
plainant and  defendant 524 

Where  one  co-tenant  receives  more  than  his  share  of  rents. . .     524 

PENAL  STATUTES— To  recover  money  lost  at  gambling  not  to 

be  too  strictly  construed 183 

PENALTIES— And  forfeitures 361 

PERSONAL  INJURIES— What  is  necessary  in  order  to  recover 

in  actions  for 135 

PLEADING— Bill  of  exception  is 597 

Assignment  of  error  is 577 

Test  whether  an  amended  declaration  states  a  new  and  differ- 
ent cause  of  action 516 

Amended  declaration  stating   the  same  cause  of  action  in  a 

different  form 516 

Allegations  of   specific    acts  exclude  other  specific  acts  not 

alleged 500 

Instructions  upon  matters  inadmissible  under 530 

Ground  that  plea  amounts  to  general  issue  taken  advantage  of 

by  special  demurrer 86 

Burden  of  proof  in  assault  and  battery  where  the  plea  is  mod- 
erate casiigavit  and  replication  de  injuria 226 

Recovery  mast  be  had  on  the  ground  of  negligence  alleged. . . .     825 

When  it  will  be  held  bad  for  duplicity 408 

General  issue  with  notice  of  special  matter  and  special  pleas 
can  not  be  pleaded  at  the  same  time 214 

PLEAS  IN  ABATEMENT— What  they  must  show 146 

PRACTICED— In  mandamus 620 

Where  the  parties  waive  a  jury  the  court  stands  in  the  place 

of  a  jury 522 

Duty  of  court  upon  motion  for  a  new  trial 539 

Where  plea  is  filed,  default  of  defendant  can  not  be  entered. .      79 
Right  to  amend  after  evidence   heard,  by  discontinuing  as  to 

one  defendant 516- 

Where  original  papers  are  not  certified  by  an  order  of  court 

they  can  not  be  treated  as  a  part  of  the  record 144 

What  a  plea  in  abatement  must  show 146 

Objection  to  solicitor's  fees  comes  too  late  in  assignment  of 

errors  made  in  this  court 130 

In  absence  of  a  complete  record,  decree  of  court  will  be  sup- 
ported by  every  reasonablef  presumption 114 

Entering  judgment  upon  a  default  for  an  amount  greater  than 

the  damages  claimed  by  plaintiff,  is  error 79 

Where  two  juries  have  found  for  the  plaintifl",  verdict  will  not 
be  disturbed  if  not  manifestly  against  weight  of  the  evi- 

dence 109,  403 

Leave  to  amend  is  not  equivalent  to  an  amendment 183 

Question  where  a  motion  is   made  at  the  conclusion  of  the 
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proof  offered  by  both  parties  to  instruct  the  jury  to  find  for 

the  defendant 2M 

Amending  bill  of  exceptions  at  a  subsequpnt  term 258 

Errors  of  the  trial  court  not  assigned  for  error  are  waived..    258 
Error  to   deny   an   appellee  a  continuance  when  appellant 

does  not  file  transcript  in  time 276 

Objection  to  interrogatories  and  answers  for  an  error  in  sub- 
stance   *. 2M 

Parties  have  a  right  to  have  twelve  jurymen  in  the  box  during 

all  the  time  the  jury  is  being  impaneled 269 

Presumption  can  not  be  based  upon  a  presumption 331 

Objections  to  rulings  of  the  trial  court  not  contained  in  motion 

for  new  trial  are  waived 312,  325 

^  Where  one  of  two  innocent  parties  must  suffer 819 

What  occurs  in  the  trial  court  must  be  contained  in  the  bill  of 

exceptions  in  order  to  be  made  a  part  of  the  record 803 

Where  two  defendants  are  sued  for  a  tort  one  may  be  acquitted 

and  the  otlier  convicted , 307 

One  good  count  in  a  declaration  is  sufficient 344 

Where  objections  to  action  of  trial  court  are  waived 888 

Where  court  is  unable  because  of  incomplete  records  to  deter- 
mine error  of  trial  court 10 

Collateral  attack  upon  the  judgment  of  a  court  of  superior  and 

general  jurisdiction  can  not  be  made 6 

Erroneous  instruction  where  there  is  no  defense  to  the  amount 

of  the  verdict 411 

Objections  raised  for  the  first  time  in  a  court  of  review  too 

late 4a5 

PRESUMPTIONS— Where  a  case  is  tried  without  a  jury  and  no 
propositions  of  law  are  submitted,  presumption  is  that  ques- 
tions of  law  were  correctly  decided 605 

Where  case  is  tried  without  a  jury,  presumption  is  that  the 

court  ignored  incompetent  evidence ^605 

That  the  court  acted  correctly— Evidence  insufficient  to  rebut.      91 
That  an  officer  making  a  return  of  a  writ  intended  to  make  a 

legal  return 96 

One  presumption  can  not  be  based  upon  another 331 

Party  presumed  to  have  knowledge  of  the  law 1 

That  the  court  acted  regularly. 411 

Where  a  case  is  tried  witiiout  a  jury  and  no  propositions  of  law 

are  submitted 475 

PRINCIPAL  AND  AGENT— Payment  of  note  before  matmity 

may  be  mado  to  a  general  financial  agent 172 

Authority  of  agent  to  receive  payment  of  a  debt  before  maturity 

may  be  implied 173 

Power  of  agent  to  collect  a  debt  and  release  a  mortgage  before 

maturity 237 

Principal  is  bound  by  the  acts  of  his  agent  in  the   exercise  of 
powers  within  the  apparent  scope  of  his  authority 319.  385 
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Delivery  of  deed  of  conveyance  may  be  made  to  agent 438 

Limitation  of  agent's  authority 433 

Secret  instructions ...  433 

PRINCIPAL  AND  SURETY— Surety  released  by  an  agjreement  to 

extend  the  time  of  payment 214 

PROBATE  COURT- Appeals  from,  controlled  by  statute 276 

PROCESS — Officer  making  a  return  of  a  writ  presumed  to  have 

intended  to  make  a  legal  return 96 

PROMISSORY  NOTES— Position  of  assignee  on  notes  given  for 
purchase  money  of  land  which  the  vendor  has  given  bond  to 

convey 420 

Paymentof  interest  in  advance  a  sufficient  consideration  for 

agreement  to  extend  the  time  of  payment 214 

Need  not  state  upon  its  face  that  it  is  secured  by  a  chattel 

mortgage  if  not  assigned 258 

A  memorandum  made  after  execution  is  no  part  of  the  note .  283 

Need  not  contain  the  words  **  or  order  " 314 

Erasure  of  payments  indorsed  on  contracts 297 

Interest  on  note  accruing  after  commencement  of  trial,  allow- 
able   594 

Failure  of  consideration  must  be  pleaded 610 

PROPOSITIONS  OF  LAW— Presumptions  where  none  are  sub- 
mitted and  case  is  tried  without  a  jury 475 

What  is  sufficient  evidentiary  support  to  justify  holding  them 

as  law  applicable  to  the  assumed  state  of  case 522 

PROXIMATE  CAUSE— A  question  of  fact W9 

Q 

QUESTION  OF  FACT— Proximate  cause 649 

Assumption  of  risks 80 

Due  care 30 

Negligence 825,  392.  634 

Credibility  of  witnesses 237 

Reasonable  time 563 

Whether  a  place  is  part  of  a  railroad  crossing 427 

QUESTION  OF  LAW— When  negligence  becomes 135,  623,  645 

Court  must  decide  when  negligence  is 135 

Relation  of  carrier  and  passenger 287 

Meaning  to  be  attached  to  instruments  offered  in  evidence. . . .  283 

R 

RAILROADS — Care  to  be  observed  at  crossings 500 

Open  gate  is  notice  of  a  clear  track 174 

Common  law  duty  to  give  warning  when  approaching  a  cross- 
ing   344 

Owe  no  duty  to  trespassers  on  right  of  way  until  they  are  seen.  325 

Duty  to  maintain  crossings  at  public  highways 803 
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Sec.  71,  Ch.  114,  R.  S.,  construed 427 

Question  whether  a  place  is  a  part  of  a  railroad  crossinjc  *«  a 

question  of  fact  for  the  jury 427 

When  a  traveler  has  a  right  to  rely  upon  the  giving  of  statu- 
tory signals 550 

Duty  toward  gratuitous  licensees 467 

RATIFICATION— Acceptance  may  be  shown  by 438 

May  be  with  kiowledge  of  ignorance  of  essential  facts 433 

Must  be  in  toto 438 

REAL  ESTATE  BROKERS— Authority  to  sell  need  not  be  in  writ- 
ing      273 

When  entitled  to  commissions 880 

Entitled  to  commissions  where  he  makes  a  contract  for  the 

sale  of  land  void  under  the  statute  of  frauds. 273 

RECEIVERS — Where  mortgage  gives  no  lien  upon  the  rents  and 
profits  security  must  be  insufficient  or  mortgagor  irrespon- 
sible      1 14 

Appointment  where  rents  and  profits  are  pledged  is  within  the 

discretion  of  the  court 114 

RECOUPMENT— Defendant  entitled  to  the  right 630 

RELEASE-  Of  a  claim  for  personal  injuries  to  a  guarantee  com- 
pany      160 

RENTS— Not  real  estate 524 

Where  one  co-tenant  receives  more  than  his  share  in  partition  524 
REPLEVIN — Bill  in  chancery  will  not  lie  where  replevin  is  a  suffi- 
cient remedy 182 

Where  no  writ  of  retomo  is  necessary 322 

REVENUE  LAWS— Of  foreign  state- Will  not  be  enforced  when 

the  demands  of  that  state  have  been  satisfied 1 

s 

SALARIES— Shall  not  be  increased  or  diminished  during  term  of 

office 151 

SANITY— Burden  of  proof  upon  party  whose  interest  it  is  to  show 

a  mental  state 439 

SHERIFF— Statute  does  not  make  his  return  evidence  of  anything 

relating  to  title  251 

SHERIFFS  DEEDS— Prma  facie  evidence 251 

SIDEWALKS— Are  highways 500 

SOLICITOR'S  FEES— Co-tenant  hiring  his  law  partner  to  conduct 

partition  proceedings 534 

In  bill  for  partition  the  interest  of  each  complainant  should  be 

set  forth 524 

Objection  to,  comes  too  late  in  assignment  of  errors  made  in 

this  court 130 
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STATUTES— Authority  for  making  amendments  in  justice's  court, 

under  Sec.  88.  Ch.  79,  R  S 594 

Appeals  from  Probate  Court  controlled  by 276 

Rules  of  construction 500,  558 

No  recovery  upon  instruments  in  writing  entered  into  with- 
out a  good  and  valuable  consideration 625 

Construction  of  the  act  of  May  10,  1901,  in  regard  to  city 

courts 558 

Chap.  93,  Sec.  14,  R.  8.,  construed 641 

Chap.  114,  Sec.  68,  R.  S.,  construed 500 

STATUTE  OF  FRAUDS— Real  estate  broker  entitled  to  commis- 
sions when  he  makes  a  contract  for  the  sale  of  land  void 

under 278 

STATUTE    OF   LIMITATIONS— Amended    declaration    statins: 
same  cause  of   action  in  a  different  form  is  not  subject  to 

the  plea. 516 

Application  to  Sec.  2  of  act  requiring  compensation  for  caus- 
ing death  by  wrongful  act,  neglect  or  default 18 

Evidence  admissible  where  it  is  specially  pleaded  and  relied 

upon 875 

STATUTORY  SIGNALS— When  traveler  has  a  right  to  rely  upon,    550 
STENOGRAPHIC  NOTES— When  sufficient  data  for  amendhig 

bill  of  exceptions  at  a  subsequent  term 258 

STREETS— In  cities— Are  highways 500 

STREET  RAILROADS— Duty  when  operating  cars  in  close  prox- 
imity to  fixed  obstructions 98 

Responsibility  assumed  by  laying  tracks  through  a  tunnel  in 
close  proximity  to  its  walls 98 

T 

TAXATION— Of  costs  in  chancery  is  a  matter  of  discretion  with  the 

court 8 

TAX  DEEDS— Insufficient  affidavit 218 

Service  upon  occupants  must  be  upon  occupants  in  actual  pos- 
session      218 

Notice  of  affidavit  for  deed  must  be  given  to  party  litigating 

title  to  same  land  in  court 218 

Insufficient  proof  of  publication 219 

What  decrees  enjoining  issuance  of  deed  should  contain 219 

TAX  LISTS — C/ommissioners  of  highways  have  right  to  hire  them 

made  out 890 

T(  wn  clerk  entitled  to  per  diem  allowance  for  making  out.. . .     897 
TAX  SALES— Judjrment  creditor's  grantor  redeeming  from  sales 

based  on  levies  of  person  ignorant  of  unrecorded  deed 444 

Possession  of  judgment  debtor  after  conveyance  by  sheriflTs 
deed  unlawful 444 

TELEPHONE  COMPANIES-Must  serve  all  patrons  alike 54 
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TENDER— Where  it  is  not  neceasary 273 

TITLE— Possession  of  land  under  a  claim  of  ownership  is  prima 

facie  evidence  of 444 

Judgment  creditor's  grantor  redeeming  from  sales  based  on 

levies  of  person  ignorant  of  unrecorded  deed 444 

TORT — Waiver  of  by  suing  for  purchase  price  under  contract. . . .  204 
Where  two  defendants  are  sued  for,  one  may  be  acquitted  and 

the  other  convicted 307 

TO  WNS— No  limitations  upon  right  to  bring  suit  tigainst 896 

Commissioners  of  highways  may  hire  tax  list  made  out 396 

Town  clerk  entitled  to  per  diem  allowance  for  making  out  tax 

lists 897 

TOWN  CLERK— Entitled  to  per  diem  allowance  for  making  out 

tax  lists 897 

TRESPASS— Qwarc  cZau^uw /reflfii— Appellate  Court  has  no  juris- 
diction where  freehold  is  involved 478 

Selling  property  of  wrong  person  to  satisfy  chattel  mortgage.  801 

TRESPASSERS— Duty  of  railroads  toward 325 

u 

ULTRA  VIRES— Not  ultra  vires  for  office  building  to  contract  for 
location  of  another  building  to  increase  value  of  its  own 
quarters 17 

V 

VARIANCE— Question  must  be  raised  in  the  trial  court 278 

VERDICT — Duty  of  reviewing  court  where  there  is  evidence  suf- 
ficient to  sustain  the  verdict  and  the  case  is  a  close  one. . . .  483 

Where  the  court  should  direct  for  the  defendant 135 

Erroneous  instructions  will  not  reverse  where  there  is  no  • 

defense  to  the  amount  of 411 

Will  not  be  disturbed  where  two  juries  have  found  for  the 

plaintiff 403 

Upon  conflicting  evidence— Instructions  must  be  erroneous  in 

order  to  reverse 500 

Where  there  is  substantial  evidence  to  support  each  party  it 

will  not  be  disturbed 511 

When  it  will  not  be  set  aside 572 

Where  one  may  be  directed  for  the  defendant 287,  623 

VESTED  RIGHTS— Municipality  has  none  in  its  revenues 47 

VICE  PRINCIPAL— His  knowledge    is  the  knowledge    of  the 

master 80 

Master  liable  for  injury  resulting  from  act  of 21 

w 

WAGES — Express  contract  necessary  to  recover  by  one  living  as 

a  member  of  a  family 264 
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WAIVER— Of  errors  of  trial  court  not  assigned  for  error 258 

Of  forfeitures  by  inconsistent  acts 243 

Of  a  notice  to  quit 243 

Of  objections  not  contained  in  a  motion  for  a  new  trial 812,  825 

Of  objections  to  action  of  trial  court 388,  594 

Of  tort  by  suiuK  for  purchase  price  under  contract 294 

Of  objection  that  bill  is  multifarious 54 

WAREHOUSEMEN— Liens  on  property  stored  with 630 

WARRANTY— Sale  by  sample  is  equivalent  to 579 

WITNESSES— Errors  in  depositions  cured  when  witness  is  after- 
ward orally  examined 144 

As  to  dealings  with  a  deceased  pei*son 149 

Instructions  as  to  disregarding  false  testimony 5r>0 

Their  credibility  is  a  question  for  the  jury 237 

Need  not  possess  special  knowledge  where  they  are  not  tet^tify- 

ing  as  experts 471 

WORDS  AND  PHRASES— Cause  of  action 516 

License  defined i 6c4 

Penalty  and  forfeiture 861 

Telephone  service 54 

Words  ** or  order"  need  not    be  contained  in  a  promissory 

note 814 

Within  one  year  from  the  commencement  of  the  work  or 

delivery  of  the  materials 41 

WRIT  OF  RETORNO— When  not  necessary 823 
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